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PREFACE. 


| O begin, where ſo many examples teach us rather to 
end; to ſubmit the early labours of youth to a tri- 


bunal, from which ſome of the higheſt judicial cha- 
racters have withheld the fruits of their experience, certainly 
appears to border upon imprudence, not to ſay, upon arro- 
gance. | | 


Senſible of the truth of this obſervation, it is with the 
utmoſt difidence that I preſume to lay the following work 
before the profeſſion: conſcious that it can deſerve little 
praiſe, and barely indulging a hope, that the anxiety I have 
felt in compiling it, may not be juſtified by an unfavourable 
reception both by the bench and bar. If I have ever flattered 
myſelf with more than this, it has been from the encourage- 
ment of thoſe who firſt emboldened me to attempt ſo ar- 
duous an undertaking, and whoſe countenance has ſince in- 
duced me to perſevere. 


Before I proceed to ſtate the plan I have purſued, it is but 
gratitude to the memory of the late Sir James Burrow, as 
well as a gratification to my own feelings, to acknowlege 
how much I am indebted to him for the peruſal of his papers, 
which, without aay previous acquaintance, he offered i in the 
moſt obliging manner to my uſe. 


It is next to — where there is a diverſity of opi- 
nions, to fix upon any plan that will be entirely free from 
| * And there is perhaps no ſubject about which the 
profeſſion 


gages in this ſpecies of publicat 


iv PR E F A C E. 
proſeſſion differ more, than the proper method of — 


It is almgſt of neceſſity wo - that "7 'one who 
is left te Ph own ch 


My great object has been not to ſwell the work by icy 


| i length of pleading, or by a detail of the arguments delivered 


8 by counſel on each ſide: But to ſtate the former as conciſely, 


and to give the ſcope of the latter (one or two inſtanoes ex- 


| cepted) in Fo comprehenſive A mannet, as the natuteſand im 


portance 0 


the ſubject would admit. Every omiſſion there- 
fore, muſt be laid to my charge alone; whilſt, on the other 
hand, it would be more than preſumption in me to ſuppoſe, 
that any arrangement I have made of the ſubject matter, can 

ho a to me Ao and _—_ of _ rr fi rn 


7 


with reſpect to the judgment of the court, I Ne en 
voured to be as faithful, accurate, and full, as the afliftanee 
of ſhorts hand and the moſt carneſt attention could enable me 
to be. I would by no means however be underſtood to pro- 
ſels, that I have given more than the ſubſtance of what fell 
from the bench. If I have in any degree ſucceeded in 

that, ſo as not to incur their cenſure, I ſhall be more than 
recompenſed for the toil and anxiety * atter d 
ſuch an undertaking. # 5 


In a compilation of this fort, in which a teriety o 
topics have been nicely diſcriminated, and copiouſly dialer” 
it is impoſſible but that ſome miſtakes muſt occur to atten- 
tive and judicious obſervation : Yet, I truſt ſuch errors will 
be found to be trivial, or at leaſt will appear ſo to the can- . n 
dour and liberality of the profeſſion, it the work. ſhould. be 
thought to deſerve a general character of authenticity. 
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H 1 8 came 8 ** court upon a * to ſhew cauſe A bailiff, in 
execution of 


why the defendant ſhould not be diſcharged « out of the re proces, 
ES cuſtody of the Warden of the Fleet; upon the ground — ay oi 
of his having been illegally arreſted ; that i is, „that the Officer of a 44 odger, 


havin 


« broke into the apartment of the houls where he Jodged,”. OD — 
which he had rented by the year, for the. ſpace of eight and 1 
twenty years before. The, breaking open the door was poſitively IG 
ſworn to on the part of the defendant, and as poſitively denied 
by the officer; who ſwore, that the door was open, and having 
got his thigh i in, a ſtruggle enſued, in which, after a time, he 
prevailed, and then arreſted the defendant. The entrance of the 
officer into the houſe Was at the outer door, and admitted on all 
hands to have been peaceable and legal. 
Mr. Wallace, Mr. Bearcraft, Mr. T. Cowper and Mr. Buller 
ſhewed cauſe, 
Firſt, It is neceſſary upon an „tte of this kind, for the 
| defendant to make out a clear caſe; and to entitle himſelf to the 
diſcharge he claims beyond all controverſy or doubt: But here, 
the evidence is fo contraditory as to leave him no caſe in point 
of fat; and if it did, the law is againſt him; which introduces 
the /econd and the principal queſtion in the cauſe, Whether 
this lodging was the dwelling-houſe of the defendant, or not?“ 
The caſes by vs b are material to the diſcuſſion of this 
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queſtion. 3 1 { : . 6 
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In Lord Hale Hiſt. Plac. Cor. 556. it is ſaid, „ 105 if 4. 
« hires a chamber in the houſe of B. for a certain time wherein 
% he lodgeth, and during the time contracted for, it is broke 
* open, this is burglary ; and the indictment ſhall ſuppoſe it to 
be domum manſionalem of B. But this is contradicted in many 
caſes; particularly in Kelynge 83. where it is expreſsly laid down, 
that, As to an inmate who goeth in at the ſame door as the 
« owner of the houſe, he is in the nature of a /odger, and if his 
chamber be broken open, it is burglary ; but the indictment 
© muſt be laid for breaking the dwelling-houſe of 4m that let it, 


« and not of the inmate.” 

In the preſent caſe Mr. Ganſel is only an inmate, and therefore 
according to the above authority it cannot be ſaid his dwelling- 
houſe. - 

Again, at the Old Bailey ſeſſions after Michaelmas term 1701, 
it was held, per Holt Chief Juſtice, ©* That where inmates have 
* ſeparate rooms in a houſe, if they enter at the ſame outer door 


4 as the owner, the rooms are not the dweliing-houſe of the 


<« inmates, but of the owner. 
. Conſiſtent with the opinions of theſe too great men, is a 
| deciſion as late as Mich. 13 Geo, 3. One Rogers was indicted 
« for a burglary in the dwelling-houſe of Chandler, who rented 
e only a ſhop and parlour in it of the owner: The reſt of the : 
* houſe was occupied by different inmates ; the owner himſelf 
< inhabiting no part of it. It was objected, that the burglary 
te ought to have been laid in the manſion-houſe of the owner; 
« each apartment in it being occupied by inmates. Put all 
« the Judges agreed that it was properly laid ; elſe there would 
* be no ſecurity from burglary in ſuch a caſe: But they likewiſe 
« held, that, if the owner had inhabited any part, it would 
have been clearly otherwiſe. 

Theſe caſes by analogy ſhew, that the apartment in queſtion 
cannot be ſaid to be the dwelling-houſe of Mr. Ganſel. 

But, tBirdly; ſuppoſing it were his dwelling-houſe, though 
in ſuch caſe the bailiff ought not to break open the door, 
yet if he does, it will not invalidate the arreſt; for there are 
many caſes in which an arreſt may be good, though the con- 
duct of the officer is not ſtrictly right in point of law. In 
ſupport of this was cited Bro. Abr. tit. Execution pl. 100. 
tit. Treſp. pl. 390.— 18 E. 4. 4. where the ſheriff, upon a fieri 
Jacias awarded, broke open the houſe to take the goods. By 
2 | | Littleton 
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but the taking the goods was lawful. S. C. Dalton's Sheriff, 
pag. 350. This is an authority in point; and clearly proves that 
if it were the dwelling-houſe of the defendant, it does not fol- 
low that the arreſt is illegal. Upon the whole therefore the 
defendant ought not to be diſcharged out of cuſtody. 

An Affidavit of Lee was offered to be read. Objected; that he 
ſtood convicted of perjury, and the conviction was produced. 
But, per Lord Mansfield, a conviction upon a charge of perjury is 
not ſufficient, unleſs followed by a judgment; I know of no 
caſe, where a conviction alone has been an objection : Becauſe, 
upon a motion in arreſt of judgment, it may be quaſhed. 

Mr. Dunning, Mr. Mansfield, Mr. Cox, and Mr. Murphy in 
ſupport of the rule. 

The defendant was the ſole proprietor of this apartment ; as 
ſuch, it was equally his Caſtle, in the legal ſenſe of that word, 
as if he had occupied the whole houſe; and he is equally inti- 
tled to protection in it: For the privilege which the law annexes 
to every man's houſe is the privilege of protection, and with 
that view, and in that ſenſe only, is a man's houſe faid © to be his 


Littleton and the court ; treſpaſs will lie for breaking the houſe, 


One convict- 
el of perjury, 
is a competent 
witneſs, be- 
fore judg- 
ment. 


* caſtle.” The defendant in this caſe had no right to ſhut the 


houſe door; but he had a right to ſhut his own door; and if 
it might be broken open, what protection or what ſafety is 
there under ſuch circumſtances ? It is therefore within the rea- 
ſon of the privilege, though there may be no direct caſe in 
point. 

As to the caſes of burglary, it is clear that burglary may be 
committed in ſuch an apartment: The only doubt is, whoſe 
dwelling-houſe it ſhould be called? But upon civil proceſs nei- 
ther a houſe or lodging can be broken open. 

The term inmate, cannot be applied to General Camel. 

common acceptation it means rogue, vagabond, Sc. it is not Sy 
plicable to a perſon who hires a in apartment, unconnected 
with the owner of the houſe. This is as much a diſtinct pro- 
perty as the chambers of a college or an inn of court, which 
have all one common entrance or fore door : yet they are the 
dwelling-houſes of the different perſons who inhabit them. By 
parity of reaſon, a lodging is the manſion of the perſon who 
| hires it: and fo it is expreſsly laid down by Lord Cole, 3 Inft. 
Jol. 65. © A chamber or room, be it upper or lower, wherein 
< any perſon on inhabit or dwell, is Domus manſionalis in 

„Law.“ 
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« Law,” If ſo, the officer had no right to el _ _ 
apartment in execution of meſne proceſs. 

As to the abuſe of the proceſs being no ground for dilcharging 
the Defendant, it was anſwered, that in all caſes of privilege, 
the party arreſted is not left to ſeek his remedy by action; but 
the court does that which is the ſubſtantial Juſtice of the caſe, 
and places the Party in the ſame ſituation as if there had been 
no abuſe, or irregularity i in the proceſs; and ex parte Wilſen, 
1 Athyns 1 52. was cited: Wilhſon becoming bankrupt, a commiſſion 


iſſued; after which he was arreſted at the ſuit of the petitioning 


creditor; and being in cuſtody, was charged with another action 
at the ſuit of one Waſs. Upon petition to the Chancellor to 
be diſcharged out of cuſtody upon both actions, Lord Hardwicke 
ſaid, Even at law where there is an irregular arreſt; and an 


advantage is taken of the irregularity to charge the party in 


« cuſtody at the ſuit of another perſon, the court of law will 
* diſcharge him from both: and ordered he 2 522 to be 


* diſcharged accordingly.” 


Lord MANSFIELD faid he Had not much doubt at Seetal, 
but it might be proper to look into the caſes, and al ſo into 
ſome that had not been cited. Curia advi fare vult. | 

Afterwards, on Thurſday 27th Fanuary 1774, Lord Mangel 5 
delivered the opinion of the court as follows: 

This is an application on the part of General Gan ſel to be 
diſcharged out of cuſtody on the following ground. That the 
proceſs iſſued againſt him by this court has been abuſed, and 
his perſon illegally arreſted ; for that the officer brote open the 
door of his apartment which by law he could not do: therefore 
the court ought to diſcharge him, and put him in we ſame 
condition as before the arreſt. 

To this charge three defences are ſet up on the part of the 
plaintiff ! in the action and the officer complained againſt. The 
firſt is, that in fact the door was not broke open; but was pre- 
viouſly open : and the officer having got part of his body, that is 


to ſay, his thigh in, after a ſtruggle to get in the reſt, in which 


he prevailed, arreſted the defendant. The ſecond, which goes 
to a denial of the whole ground of the application, is this; That 
« the door which was broken open, the officer had a right to 
e break open, due notice having been announced, and a refuſal 


40 given.” The :hird is, that ſuppoſing Mr. Ganſel founded in 


his A ans Lo as to the mode of the arreſt- being illegal; yet 
his 
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his remedy is by action of zre/þaf5 for breaking open the door, or 1774. 

by the more ſummary mode of attachment againſt the oiticer ; - MF 

nevertheleſs the ſuppoſed treſpaſs upon his perſon 1 is legal, for FS 

that the officer had a right to arreſt him. GansEL. 
Theſe are the three defences ; and as to the rf, there is fo 

great a contrariety of evidence, that there muſt be falſe ſwearing. 

I doubt therefore where the truth lies : and ſuppoſing the fact 

contended for on the part of the plaintiff in the action to be true, 

I doubt as to the conſequence : that is, if an actual breaxing open 

the door were illegal, I doubt as to the law, where a door being 

© partly open is ut by the perſon who is within, againſt the of- 

"x | ficer who is ſtruggling to get entrance. I doubt both as to the 

1 fact and the conſequence ; and therefore lay that entirely out of 

the caſe, 

The ſecond ground of defence and which makes the next que- 
ſtion in this caſe is, Whether Hie door might be /awoully broken 
open in execution of meſne proceſs? And as to that, the cafe 
is this Mr. Mayo was owner of this houſe, in which General 
Ganſel had at the time in queſtion, and for a long time before, 
taken the firſt floor which conſiſted of two rooms, each of which 
had a door that opened upon the ſtaircaſe ; he had likewiſe up 
two pair of ſtairs, two rooms, each of which had a door that 
opened in the ſame manner: he had the uſe of the kitchen be- 
ſides, and he rented theſe ſeveral apartments as a /adger from year 
to year, though that circumſtance: makes no difference. Mr. 
Mayo lived in the houſe; and, which is the material part of the 
caſe, there is but one outer door to the houſe; at which Mr. 
Mayo enters to go to his apartment, and Mr. Ganſel to go to 
his. This is a fact concerning which there is no controverſy. 
Mr. Ganſel was up two pair of ſtairs ia his bedchamber, and as 
he ſays, the door was locked ; and after notice the officers broke 
it open; though nothing turns upon the notice or mode of 
breaking. The queſtion is, Whether by law this door could 
be broken open?“ 

I ſhould firſt ſtate 1 that the gutt door of the houſe 
was open, and that the officers entered there legally. The 
queſtion therefore turns upon the ſubſequent breaking open of 
the bed- chamber door. 

The books talk of the privilege of a manſjon-bouſe and of 
the privilege of the door of it, which cannot be broken open. 

The whole queſtion will therefore turn upon the extent of that 
C which 
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- juſtice: but afterwards, in Mich. 2 Jac. 5 Co. 9a. 5. 93. 4. 


which 1s called priv ilege. Now this rule of privilege, aide 
from a ſound maxim of policy, is no privilege of a debtor properly 
ſpeaking who abſconds from juſtice in avoidance of legal proceſs; 
but is annexed to the 4ouſe and door (to which door I forbear 
at preſent to give any particular epithet) for the protection of a 
man and his family. It is therefore by conſequence only, that 


the privilege is a protection to ſuch a perſon, and not for his own 


ſake. The ſound maxim of policy is, this, Fat a greater 
evil ſhould be avoided for a leſs, and a leſs good ſhould give way 
* f0 à greater.” The outer door therefore or window of a man's 
houſe, ſays the law, ſhall zo? be broken open by proceſs. This 
has been long and well underſtood. The ground of it, is this, 
that otherwiſe the conſequences would be fatal; for it would 
leave the family within, naked and expoſed to thieves and 
robbers. It is much better therefore ſays the law that you 
ſhould wait for another opportunity, than do an act of violence, 
which may probably be attended with ſuch dangerous conſe- 
quences. But as this is a maxim of law in reſpect of political 
juſtice, and makes no part of the privilege of a debtor himſelf, 
it is to be taken ſrictiy, and not to be extended by any equitable 
analogous interpretation. 

The oldeſt caſe to be found in the bender that takes notice 
of this privilege and warrants it, and upon which authority it 
was allowed at all, is a caſe in the year-book 18 Ed. 4. page 4. 
pl. 19. © There, an action of treſpaſs was brought for breaking 
the outer door in execution of a fieri facias. The court held, 
te that treſpaſs would lie, for the officer ſhall of brea# open an 
e outer door to execute his proceſs : but when the officer had 
„ ſo got in, he broke open a trunh, and took out the goods that 
„were in it; in reſpect of which they held, that treſpaſs would 
„ not lie; for he had a right to break the trunk, and take the 
«© goods. I quote this caſe not to imply that I ſhovld per- 
haps have been of the ſame opinion myſelf in a caſe of the firſt 
impreſſion; but to ſhew, that the rule of privilege is taken moft 
rigidly. Afterwards, in Semaine's caſe, 5 Co. Mich. 2d. Fac. 
page ga. the ſame ſtrict doctrine was held, namely, that 
„ breaking open the outer door was a treſpaſs, but taking away 
the goods was lawful.” In LTelverton, Mich. 44. El. 29. 
which was the ſame caſe, Popham doubted whether even the 
outer door was privileged, becauſe it would be a hindrance to 


the 
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the whole court held, that the outer door ought not to be 
<« broken open ; and grounded their opinion upon the ſingle au- 
thority of 18 Ed. 4. P. 4. pl. 19. before quoted. You ſec 
from hence with what 7/gour the privilege has been conſtrued 
in the oldeſt caſes. | 

But no caſe or dictum has been cited at the bar, nor indeed 


did there ever exiſt a caſe, which intimated a doubt whether an 


inner door might not be broken open. In Hob. 62. and 263. 
among other outrageous things the bailiffs broke open a chamber 
.door, having entered legally at the outer door; but ſuch breaking 
was held lawful, the firſt entrance at the outer door which was 
open, having been legal: and yet the latter, was a very harſh 
caſe, for they broke in when the man and his wife were in bed, 
and behaved with great violence and outrage ; but I lay ſtreſs on 
this to ſhew how /fri#ly the privilege has been underſtood, 
when the outer door or window is ſecure, and the entrance has 
not been forcible through either of them, ſo as to lay open the 
Houſe and its inhabitants to inſult and violence from without ; 
but on the contrary has been quiet and peaceable. In addition 
to theſe authorities, I recolle& a note of a caſe lately determined, 
which ſays © an inner door has 10 protection at all. It was the 
caſe of Aſtley and Pindar, and was heard in the year 1760, Mich. 
1 Geo. 3. there, all the other charges againſt the bailiffs were 


anſwered, except breaking the inner door, which was accom- 


panied with ſuch yiolence, that the door fell, and the officer 
with it into the room : But all the court were of opinion that 
the officers having lawfully entered at the ourer door, might 
break open the inner to execute the duty of their office. Beſides 
theſe caſes, and in conformity to the principles upon which they 
have gone, I ſhall cite a very ſenſible and material diſtinction 
from a book in my hands, which is Feſter C. L. title Homicide, 
c. 8. ſe. 20. which is this. © The rule that every man's houſe 
« is his caſtle, when applied to arreſts on legal proceſs, has been 
* carried as far as political juſtice will warrant, and perhaps 
further than in the ſcale of reaſon and ſound policy they will 
«© warrant. But in caſes of life we muſt adhere to rules well 
known and eſtabliſhed. But this rule is not one of thoſe 
* that will admit of any extenſion. It mult therefore, as I have 
e before hinted, be confined to the breach of windows and of 
* outer doors intended for the ſecurity of the houſe againſt per- 


* ſons from without, endeayouring to break in.“ 
1 This 
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the reſpective occupiers. 


This brings the queſtion to this point, * Whether this was 
the outer door to the houſe of the defendant? for the law, we 
have ſeen, does not privilege an inner door. ON 

It has been ſaid, that this lodging 1s an houſe, and has an 
outer door ; and it has been likened to the caſe of chambers in the 
inns of court, and in colleges which have each an outer door that 
opens, like the door in queſtion, upon the common ſtaircaſe, and 
which, in caſes of burglary, have been held to be the houſes of 
The fact is, that from the nature of 
"theſe buildings, they are all as ſeveral houſes, and have ſeparate 
outer doors which are the extremity of obſtruction ; becauſe the 
faircaſe is no outer door: again, they are enjoyed as ſeparate pro- 
perty. In Lincoln's-Inn, they have ſeparate eſtates of inheritance ; 
in the others, they have eſtates for life, and in colleges as long as 
they reſide. So, if that which was one houſe originally, comes 
to be divided into ſeparate tenements, and there is a diſtin outer 
door to each, they will be ſeparate houſes, as Newcaftle-houſe. 
The diſtinction therefore can only be between den outer 
doors, and one outer door. | | 

How far Lord Hale meant to carry his opinion in the palſage 
that has been cited it is difficult to ſay. Where a burglary is 
committed in the partments of one who lodges in a houſe, the 
circumſtance of the owner's living in it, or his occupying only 
a ſhop or cellar in which he does not fleep, makes a very material 
difference as to the form of the indictment; for in the latter 
caſe the Hager has the outer door entirely to himſelf; and the 
burglary in ſuch caſe, muſt be laid in the houſe of the lodger; 
but it is otherwiſe in the former caſe, for there it muſt be laid in 
the houſe of the owner. And notwithſtanding the greatneſs of 
Lord Hale's authority, it appears not clearly expreſſed, or perhaps 
not fully conſidered ; at all events, we muſt not determine upon 
a fingle and uncertain dium, againſt the many late and poſitive 
caſes, grounded on the oldeſt decifions and moſt emu 


principles. 
But, if there were nothing more to confute the doctrine which 


has exhauſted fo much learning and ingenuity in ſupport of it, 
the abſurdity of the propoſition would of itſelf be ſufficient. 
And it is this, that whereas the greate/t houſe in London has 
but one outer door; this gentleman having four rooms in one 


houſe, ſhall have /our diſtin& outer doors. If any of them could 
85 | 2s e 
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pe ſaid to be an outer door, it muſt be the door of the lower 
rooms; but the truth is, they are all inner doors. 
Therefore we are all moſt clearly of opinion, that by law, 
ob was legally broken open. | 
„ 8 A point 1 relief, in caſe the arreſt had been 
illegal, I give no opinion; though I think it would depend upon 
the behaviour of the party applying. It is poſſible a perſon 
might come to alk that relief, under circumſtances of fuch 
groſs miſbehaviour as might induce the court to refuſe it. 
Though the court, where a perſon is arreſted who has been at- 
tending its proceſs, will interpoſe, not only by puniſhing the 
officer, but by diſcharging the priſoner out of cuſtody ; yet caſes 
of this ſort are always matters of diſcretion with the court under 
their particular circumſtances, —But it is not neceſſary here to 
enter into that point; as we are all clearly of opinion that General 
Ganſel was legally arreſted ; and, therefore, ought not to be 
diſcharged. | | | | 
Per cur. Rule diſcharged. 


Moors verſus MaGRaTH. 


LR RO R upon a judgment of B. R. in Ireland in an eject- 

ment brought for certain lands in the county of Reſcommon: 
Plea, not guilty. Upon the trial the jury found a ſpecial verdict 
in ſubſtance as follows: 1 6 

That Michael Moore being ſeized in fee of an undivided 
** moiety of certain lands in the county of Mayo, and alſo of an 
% undivided moiety of certain other lands in King's County, both 
in right of his wife; and being likewiſe ſeized of certain 
lands, &c. in the county of Roſcommon, for which the eject- 
ment was brought, and of other lands in the counties of Clare 
and Galway; all which latter were his paternal eſtate, exe- 


<* cuted a deed, bearing date the 2d of Ocleler 1742, as fol- 
#lowne? ĩ 5107 | | 


This indenture tripartite, &c, between Michael Moore of 


% Cloncoren in the county of Re/common Eſq; of the one part, 
and Robert Dillon of, &c. of the 2d part, and Rof5 Mahon, of, 
Sc. of the zd part. Witneſſeth, that the ſaid Michael Moore, 


177 * 


- Lee 


verſus 


GANSEL, 


Tueſday, 
February 1. 


One by deed 
in confidera- 
tion of love 
and affetion 
to his zame, 
Biood, Ic. and 
for G tiling the 
one auncivid- 
ed moicties of 
his mancr:, 
lands, &c. 
therein after 
mentioned 
grants the 
{aid rndiwide 
ed moieties, 
particulariy 
ceicribing 
them, toge- 
ther with all 
other his lands, 
tenements, and 
heredi:aments 
in the king dow 
ef Ireland : 
Habendum the 
ſaid wndivid- 
ed moieties 


before granted, together with all other his eflate ia the kingdom of Ireland, to A. to the ſeveral ujes therein 


after declared, and 


Per Cur. held that the grantor did not intend to paſs any lands but 
the iweeping clauſe did extend to any ether lands, yet 10 
heir at law. | 

'D 


for 


fer no ceben ve whatſoever ; and then declares the 2% of the undivided moieties only. 
the undivided moieties. 2dly, Suppoſing 
«ſe being declared of them, they deſcend to the 


i 
| 
| 
jo 
| 
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Mooke 
ver ſus 
MacRaATH, 


&« for and in cogſſaeration of the natural love and afe&zon which 


he hath to his name, blood, and family and for ſettling and ſe- 


* curing the one undivided moieties of the manors, caſtles, towns, 
lands, tenements, and hereditaments herein after mentioned, 
« in his name, blood, and family, ſubject to the payment of his 
ce debts, &c. and in conſideration of five ſhill:ngs to him by the 


* ſaid Robert Dillon in hand paid, Cc. he the ſaid Michael 


% Moore HATH granted, Cc. and by theſe preſents porn 
grant, &c, the one undivided moieties of all that and thoſe 
<< the manors, caſtles, towns, lands, tenements, and heredita- 
„ments following, that is to ſay,—Here the deed deſcribes 
every part and parcel of the undivided moiety in the county of 
Mayo. — As alſo all that.” — Here the deed as minutely 
deſcribes the undivided moiety in King's County and proceeds 
as follows. Together with @// other the ſaid Michael Moore's 
lands, tenements and hereditaments in the kingdom of Ireland. 
% To nave and to HOLD the ſaid undivided moieties of the ſaid 
* manors, caſtles, towns, lands, tenements and premiſes, herein 
< before granted, or intended to be granted, with their and every 
«« of their rights, members and appurtenances, together with a// 
< other the ſaid Michael Moore's eftate in the kingdom of Ireland, 
< unto the ſaid Robert Dillon and his heirs, to the ſeveral z/es, 
<< intents and purpoſes herein after declared, limited, and appoint- 
40 © ed, and to and for no other uſe, intent or purpoſe whatſoever ; 
« that is to fa 77 as for and concerning the one undivided moiety 
« of the ſaid lands and premiſſes lying and being in the county of 


% Mayo, to the uſe and behoof of the ſaid Michael Moore and 


« his heirs for the payment of debts, remainder to himſelf in 
« tail, remainder to Garret Moore for life, remainder to the 
« firſt and other ſons of Garret Moore in ſtrict ſettlement, re- 
% mainder to fourteen perſons of the name of Moore, his brothers 
<« and couſins ſucceſſively in tail- male remainder to his own 


46 < right heirs,” The like uſes are repeated and declared reſpecting 


the undivided moiety in King's County, except that a term of 
500 years is given to Roſs Mahon for the purpoſe of ſecuring a 
Jointure of 200 J. a year, to Francis Moore his wife; and to 
raiſe the ſum of 1 500 J. for his daughters portions. 

That on the 25th of March 1743, Michael Moore died leaving 
% Mary Moore, now Mary Concannon, one of the leſſors of the 
«6 plaintiff in ejectment, and Francis Moore, his co-heirs at law. 

That in Trinity term 1755, Garrett levied a fine and ſuffered 


4 a * of the Reſcommon eſtate to himſelf in fee: and died 
66 on 


. 
* 
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« on the 4th of Pebruary, 1767, without iſſue: Upon his 


death, Edmond Moore entered; and by leaſe and releaſe, 28th 


« and 2gth of June 1768, conveyed the premiſſes to Lute Dillon, 


to the uſe of himſelf in tail-male; remainder to John Moore 
& for life, remainder to his firſt and other ſons in ſtrict ſettle- 
« ment. That John being in the French ſervice, was, by 
« decree in the Exchequer, held to be diſabled under ſtatute 
« 19 Geo. 2. to hold the ſaid eſtate, and his intereſt was decreed to 
« ]Villiam Biggen as the firſt informer, who aſſigned the ſame 
« to Garret we defendant in Ra who entered on 12 


&« April 1771. 


Upon this ſpecial verdict, the court of King's Bench in Bala ; 


gave judgment for the plaintiff; which was entered upon the 
record as follows: © Therefore, it is conſidered 'that the ſaid 
« Tohn Magrath do -recover againſt the ſaid Garret Moore his 
« ſaid ſeveral terms yet, Fc. in the ſaid demiſed premiſſes, Sc. 
For the plaintiff in error, Ozz. Iſt. It is not ſtated upon the 
record that the defendant is guilty: therefore there is no 
verdict, and conſequently there can be no judgment. Rep. 
In ſubſtance, the defendant is found guilty : for it is im- 
plied, in faying, „that the plaintiff ſhall recover the- pre- 
« miſſes: the judgment * is l informal, and may 
be amended. | 11h, e f CNLISS 240 
O.. 2dly. The plaintiff has no ght to recover; for it was 
clearly the intention of the donor to include, under the general 
ſweeping clauſe in the deed, the whole of his eſtates in Ireland 
not before diſpoſed of, and to ſettle them to the ſame uſes as he 
had declared reſpecting the two undivided moieties. -R. His 
intention was only to ſettle the undivided moieties, and the pre- 
amble takes notice of nothing elſe; therefore, if the intention is 
to govern, the lands in queſtion did not paſs by the ſweeping 
clauſe: But ſuppoſing they did, no 2% is declared of them: 
Therefore they reſult to the donor; and conſequently the 
leſſors of the plaintiff are well entitled. Strong verſus Teat, 
2 Bur. 912. | 

Lord Mansfield. IT am very clear, It might be plainer with 
the deed : but, without ſeeing the deed, it is plain enough. | 
This gentleman was ſeized of an eſtate in right of Ki wife, 
which conſiſted of an undivided moiety'of lands in the county of 
Mayo, and another undivided moiety in King's County : He was 
likewiſe ſeized of a paternal eſtate in three other counties; and 


2 | ” his 


1774. 


MooRE 
verſus 
MacgarE. 


— — — 


... ——. ye hes * . * — 
— 


12 Hilary Term 14 Ges.” 3. B. R. 
1774. his ſeat 00 ce, at the time of making the deed in o queſtion, 
— was upon his paternal eſtate, the lands in diſpute. 
on Two queſtions ariſe; and the determination of either is 
MackaTa. ſufficient. | | 


. words to the effect following, and alſo a/ other his lands, &c. in 


iſt, Whether upon the true conſtruction of this deed the donor 
has ſettled his paternal eſtate? If he has, that has conveyed it 
to Mr. Dillon. 
2dly. Whether he has declared any uſe of it ? If he has not, 

it muſt reſult to himſelf: for the declaration being that the eſtate 
ſhould be to ſuch uſes as were declared, and no other, unleſs he 
has declared ſome uſe, there is no diſpoſal of it : and in order to 
difinherit an heir at law, 's a man | muſt give his eſtate to 29 
bern elle. 
With reſpect to the firſt ant, it ſtrikes me very Rrondly, that 
vitae ſeized of a paternal eſtate, and an eſtate in right of his wife, 
it was reaſonable he ſhould not ſettle both ; and I believe there 
was ſome private motive for his ſettling the one in preference 
to the other, but not ſeeing the deed we are at a loſs. 
I am of opinion that he never had an idea of conveying any 
part of theſe lands by the deed of 1742, though, by the blunder 
of the drawer, be may have . words that _— extend to 
them. - 
The deed begins with the preamble uſual in all ſettlements, 
that is, by reciting what it'is that the grantor intends to do; and 
that, like the preamble to an act of parliament, is the bey to what 
comes afterwards : now the preamble does not mention a word 
of his paternal eſtate : whereas, if it had been his intention to 
ſettle that, would he not have added after the word moieties” 


the kingdom of Ireland? It is ſcarce poſſible, if he had an idea 
of including his paternal eſtate in the ſettlement, that he ſhould 
recite his intention of ſettling the one, and be totally ſilent as to 
the other. Again the deed goes on, with much tautology, to 
deſcribe every. part of cach of the undivided moieties, moſt mi- 
nutely and particularly : Would he do that, with an intention of 
paſting his paternal eſtate by the ſame deed, and make no de- 
ſcription of it at all? It is very common to put in a ſweeping 
clauſe ; and the uſe and object of it in general is, to guard 
againſt any accidental omiſſion: but in ſuch caſes, it is meant to 
refer to eſtates. or things of the ſame nature and deſcription with 


thoſe that have been already mentioned. I am therefore of 
opinion 
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opinion from the words Py the oreamblles that the donor did 
not intend to include his paternal eſtate: and it is more than 
| probable that the drawer by miſtake omitted inſerting the two 
counties before the words © in the kingdom of Ireland.” 


The ſecond queſtion is, Whether any ule is declared of the 


cc ſweeping clauſe ? 
Now though he has mien deſcribed the uſes of the un- 


divided moieties, he certainly has not declared any one uſe or 
limitation of the {weeping clauſe. This circumftance alone 
is a ſtrong argument in favour of the conſtruction which the 
court inclines to upon the firſt point. But nothing can be fo 
clear, as that this eſtate muſt reſult to the heir, ſince no uſe is 


declared of it. 
Mr. Juſtice A/on, Mr. Juſtice Willes, and Mr. Juſtice Aſh- 


concurred. 2 
* Per Cur. judgment affirmed. 


REx verſas GE NOE. 


HE defendant Was indicted, for Wit he at a court leet, 
holden in and for the hundred of Whitchurch in the 


county of Dorſet, was, by the jury of the court, elected con- 
that he was a reſiant and liable to ſerve 


ſtable of the hundred ; 
the office, and had notice of his election; that the Reward cer- 
tified in writing to all juſtices, &c. that the defendant was elected 
conſtable ; but was not preſent nor was ſworn ; and that the 
defendant afterwards was ſummoned to appear before a juſtice of 
peace to take the oath of office, but he had refuſed to be 
ſworn into, or execute the office. The defendant pleaded the 
general ifſue ; and the indictment was tried at the laſt aſſizes at 
Dorcheſter, when the jury found a {pecial verdict, ſtating in 
' ſubſtance as follows: : 

That from time whereof the memory of man was not to 
the contrary, there had been and was a court leet, within 
and for the hundred of Whitchurch. That at ſuch court leet, 
two perſons being reants within the hundred, from time where- 


22 
. Moore © 
verſus 
Mas ATR. 


Sa'urday, 
Feb. 5th. 


One who is a 
reſiant within 
a private leet, 
within the 
hundred, is 
not there- 
fore exempt 
from ſerving 
the office of 
conſtable: c of the 
hundred: And 
a cuftom to 
elect ſuch a 
one conſtable 
is gocd. 


of the memory of man is not to the contrary, have, by the jury 


ſworn at ſuch court leet, been annually choſen to ſerve the 
office of conſtables of the ſaid hundred. That the manor of 
Wootton Abbots extends into and comprehends #wwo tythings and 
no more; one of which tythings, from time whereof the memory 


of man is not to the contrary, hath been and is within the hun- 


E _dred 


14 


Hilary Term 88 Geo. 3. * R. 


— 


— 


* = 
wer/us 
GEN GE. 


exempt. 


* dred of £ Whitchurch the other within and parcel of another hun- 
dred.— That, from time whereof the memory of man is not to 


the contrary, there hath been and is a court leet within the 

manor of Pootton Abbots, at which court, the reſiants within 

the ſaid two tythings from time whereof, Cc. have done ſuit 
and ſervice and have been choſen tything-men of the ſaid ty- 

things. That there have been, time out of mind, and yet are eigh- 
teen other tythings, within the ſaid hundred; and the reſiants of 
thoſe tythings, from time whereof, &c. have done ſuit and ſervice 

at the court Jeet of the hundred; and ſerved as jurymen there, 
and been eligible elected and ſerved as conſtables of the hundred 
And that for twelve of the ſaid eighteen tythings, reſiants therein 
from time whereof, &c. have annually been choſen in the court 
leet of the hundred to be tything-men.—That by ancient cuflom 
the refiants of the tytbing of Wootton Abbots have been choſen 
and ſerved as jurymen in the leet of the hundred; and have been 


elected by the jury of the court- leet of the hundred to be conſtables 


of the hundred, and have by ſuch ancient cuſtom ſerved as ſuch. 
That the defendant at a court leet holden, &c. for the hundred 


Vas elected conſtable of the Hundred, but not being preſent, the 
ſteward made his certificate, &c, Cc. prout the indictment. 


The queſtion, for the opinion of the court upon this ſpecial ver- 
dict, was, whether the defendant was exempt from ſerving the 
office of conſtable of the hundred of Whitchurch by reaſon of his 
then being a rgliant, and inhabitant of and within the z7ything of 
Mootton Abbots, being a private leet within the leet of the hun- 
dred of Whitchurch 2 

This caſe was firſt argyed in laſt Micbaelmas term, by Mr. 
Serjeant Davy for the proſecutor, and Mr. Serjeant Burland for 
the defendant: And again this term, by Mr. Dunning for the 
proſecutor, and Mr. Serjeant Glynn for the defendant. 

For the proſecutor it was argued, that the defendant was not 
The offices of tythingman and conſtable are not 
incompatible; becauſe the duty of both is the ſame, only the 
former is circumſcribed within narrower limits; and in this 
caſe, the one juriſdiction 1s within the other: As to the ob- 
jection that no man 1s obliged to do ſuit at two leets, the obli- 
gation on the defendant to do ſuit as tythingman one day in a 
year, might be an excuſe for his not attending the hundred court 
that day; but it would be ſingular to ſay, that the obligation of 
attending elſewhere, one day in a year, ſhould exempt from ſerrv- 


ing the office of conſtable which is annual and perennial. But 
9 the 
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the office of conſtable is no ſuit at all, therefore he is liable. 
Tenants in ancient demeſne are exempt from ſuit, from ſerving 
the office of jurymen or attending the court leet, and yet are 
liable to ſerve the office of conſtable. 2 Show. 75. 1 Ventr. 344. 
F. N. B. 161, 376. 

In 3 Keb. 230. Rex verſus King, Lord Hale ſays ** W 
% man who owes ſuit to the leet, owes none to the hundred, 
e but chuſing conſtables is no article of the leet, and therefore 
ee the hundred ſhall not be excluded as to this. In Freeman, 348, 
349. S. C. Lord Hale is made to ute the ſame expreſſion; © that 


„„the conſtable of an hundred is an article that the inferior leet 


« cannot meddle in. But the caſe of the Queen verſus TFennings, 
11 Mod. 215. is in point. There upon a ſpecial verdict the queſtion 
was, whether the defendant, being an inhabitant of a particular 
leet, was excuſed from ſerving as high conſtable of the hundred? 
and the court held, he was not excuſed. In 3 Keb. 230. Lord 
Hale adds, that by cuſtom a man who owes ſuit to the leet 
© may likewiſe owe ſuit to the hundred: Here ſuch a cuſtom 
is found. Therefore the defendant is liable. 
For the defendant it was inſiſted, contra, that he was exempt. 
1. Formerly all reſiants were obliged to attend the leet of the 
hundred: but that being found inconvenient, by ſending huſ- 
bandmen to a diſtance from their home, the king granted in- 
ferior leets; and from that time it was held, that no man ſhould 
be bound to do ſuit and ſervice at #wo different courts, Lord 
.Coke's Com. on Magna Charta. c. 35. 2 Inſt. 71. and on ſtat. 
Marlebridge, c. 10. 2 Inſt. 122. © if a man hath a houſe 
„within two leets, he ſhall only do ſuit where his perſon is 
% commorant; and where his bed is, there he ſhall be ſaid to be 
„ commorant.“ So in Da/ton's Sheriff, 402, 403. and 2 Haw}. 
PI. C. c. 11. ſed. 3. no man is obliged to attend two leets, 
 -« at the ſame time, in the ſame reſpect.“ 2. If he does not 
owe ſuit and ſervice to the ſuperior leet, he is not compellable 
to take upon him any of the offices of the ſuperior leet. As to 
the caſe of Rex verſus King, 3 Keb. 230. and Freeman *, 348, 
349. they are books of no authority, nor is the caſe to be found 
in any contemporary reporter. They make Lord Hale talk 
unintelligibly with reſpect to the difference between borough and 
upland towns; and even contradict himſelf in ſaying, © that 
'* conſtables were before the flatute””; whereas in 2 Pl. Cor. 96. 


A. 


Tord Mansfield ſaid, that ſome of the caſes in. Freeman were very well reported. 
| he 
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ſpect to the thing of Wootton Abbots, they only find that by 


each of which ſtates the caſe in the ſame way: It is ob- 


that two perſons from time whereof, - Cc. have been choſen, 


it muſt mean ſuch cuſtom as beforementioned, which is“ zmme- 


* — I 


he expreſsly ſays, they were introduced by the ſtatute of Min- 
ron . — II Med. is likewiſe a book of no authority: And it is 
no reaſon, becauſe the Lord, as it is there ſaid, may ſit in the 
leet, that a private man may be choſen conſtable. 3dly. As to 
the cuſtom, no ſuch cuſtom is found; or was meant to be found, 
as appears from the different expreſſions uſed in the yerdi&. 
For, with reſpe& to the manor the cuſtom is found to be time 
out of mind, and the jury find it in all its parts. But with re- 


ancient cuſtom the reſiants have been choſen, and by ſuch ancient 
cuſtom have ſerved the office of conſtable of the hundred ; but 
they do not find any obligation on them, or that any one was 
ever compelled to ſerve: Therefore it is a finding of evidence, 
not of fats: and if the finding be a it ought to be 
tried again. 

Lord Mansfield. Thee is no Walen or ben ber: 
by which it is held, that a reſiant within a leet, within the 
Hundred, is excuſed from ſerving the office of conſtable of the 
hundred. Again, where there is a cuſtom of the ſort ſtated in 
this ſpecial verdict, there is no authority which ſays that ſuch a 
cuſtom is not good. On the other hand, there is an expreſs 
authority of a caſe of Rex verſus King, reported in two books, 


jected, however, that theſe are books of no authority; but 
if both the "reporters were the worſt that ever reported, if 
ſubſtantially they report a cafe in the ſame way, it is demon- 
ſtration of the truth of what they report, or they could not 
agree. Here they agree in Lord Chief Juſtice Hale's ſaying, 
e that the choice of a conſtable is no article of the buſineſs: of a 
< leet”, and that it is no excuſe that the party is within the ju- 
riſdiction of another leet. Another authority, in 11 Mod. 125, 
which is very particular and ſtrong, lays down the ſame doctrine. 
And further, Lord Hale according to Keble 2430, adds, that if 
generally excuſed, yet by cufom one may be liable. Here a 
cuſtom is found by the verdict : But an objection is taken to the 
manner of finding it. T. ſhould have thought, between theſe 
parties, the merits would have been tried without any cavil. 
The caſe comes before us upon a ſpecral uerdid, which ſtates, 
that there has been a court leet rom time whereof, &c, and 


« e. and therefore, when it afterwards ſays by“ ancient cuſtom,” 


46 mnorzal.” 
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morial. | 
and I think the words they have uſed convey their meaning. 
Therefore I am of opinion that the cuſtom is ſufficiently 
found. | 

Afton Juſtice. Ancient cuſtom in this caſe is immemorial 
cuſtom ; and I agree with my lord in thinking that ſuch was 
the meaning of the jury. As to the party being exempt from 
ſerving one office, on account of his obligation to diſcharge the 
other, it is only meant that he is not liable to do it in the ſame 
manner, at the ſame time, in the ſame reſpect. But the office 
of conſtable of the hundred, according to Hale, is not an article 
within the juriſdiction of the leet. He obſerved that the doc- 
trine in Rex verſus Betteſworth, was well warranted. 

Mr. Juſtice Willes and Mr. Juſtice Aſbburſt concurred, Judg- 
ment for the king. . 


JoxEs ver/zs RANDALL. 


HIS was an action upon a wager, whether a decree of the 
1 court of Chancery would or would not be reverſed in 
the houſe of lords? nn r the n damages fifty 
guineas. 

Upon a rule to ſhew cine; why there ſhould not be a new 
trial in this caſe, three objections were made to the ſufficiency 
of the evidence given at the trial. 1ſt. That a copy of the 
reverſal only, and not the minute book itſelf, was produced. 
2dly. If ſuch copy was admiſſible, yet it ought to have been 
upon ſtamps. 3dly. That the previous proceedings ought to 
have been ſhewn, whereas the decree only was produced. 

Lord Mansfie/d., The minutes of the judgment, are the ſo- 
lemn judgmeat-itſelf; Not a word is added upon the journals: 
And a copy of them may certainly be read in evidence ; for the 
inconvenience would be endleſs, if the journals of the houſe of 
lords were to be carricd all over the kingdom. As to ſuch copy 


being upon famps, it was decided in Queen Anne's time by the 


opinion of all the judges of Exgland, that copies of the pro- 
ccedings of parliament, need not be ſtamped. Formerly, a 
doubt was entertained, - whether the minutes of the Houſe of 
Commons were admiſſible, becauſe it is ut a court of record; 


but the Journals of the Honſe of Lords * 1 been ad- 


mitted, even in criminal caſes. 


F Afton 


1 think no man can doubt of what the jury meant, 


Monday, 
Februaryyth, 
of 7 &. 


In an action 
upon a wager, 
whether a 
decree of the . 
court ofChan- 
cery would be 
reverſed on 
appeal to the 
Houſe of 
Lords, proof 
of the decree . 
and reverſal 
is ſufficient 
without ſhew- 
ing the pre- 
vious pro- 
ceedings be- 
low. —A copy 
of the judg- 
ment of re- 
verſal is ad- 
miſible, and 
need not be 
ſtamped. 
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Wedneſday, 


February gth 


In Juſtification 


by proceſs out 
of an inferior 


And as to the impriſonment, a ſpecial juſtification.—* That 


court, the 
plea ftated 
ec that the 


« plaintiff © 


below le- 
rc vied his 
60 plaint, in 
6 a plea of 
re treſpaſs on 
v the caſe; 
for a cauſe 
ce of action 
cc ariſing 
ec within the 
* juriſdiction 
«c of the 


c court; and 


held well 
endu h,with- 
out etting 
forth thecauſe 
of action, or 
that the de- 
fendant be- 
came indebt- 
ed within the 
Juriſdiction, 


C nge to three weeks And that at a certain court held, &c. 


cc the ſaid keeper might have his body, &c. at he Next court to 


r T 
» * 3 2 


Afton Juſtice. They were ſo in Rex verſus Oates. ſtate trials, 
Fol. 6. 44. et vide page 38. As to the previous proceedings, the 
court held there was no neceſſity to ſhew them: for the ſingle 
fact in iſſue at the trial was, whether the decree of the court 
of Chancery was reverſed,” not what the previous proceedings 
were: and therefore proof of the decree, and of its being re- 
verſed, was clearly ſufficient. The rule was accordingly diſ- 
charged. | 

The next day, Mr, Dunning moved in arreſt bn nent 
upon two grounds, 

Firſt, that the event was not contin . but certain: Se- 
condly, that the contract was legal upon the face of it, being 


contra * mores. Vide poſt. 


* 


RowLanD verſus VxalR and others. 


HIS was an * of treſpaſs, aſſault, and falſe impriſon- 
ment, Plea as to the treſpaſs and aſſault, not guilty : 


« within the fee of Trematon in the counties of Devon and 
« Coruwall, there is à certain court of record holden at the 
ce caſtle of Trematon, within the ſaid fee of Trematon, from three 


te the ſaid Andrew Veale levied bis certain pleint againſt the ſaid 
&« Thomas - Rowland, in a certain plea of treſpaſs upon the caſe, 
for a cauſe actiun perſonal ariſing within the juriſdickion of 
* that court; and thereupon ſuch proceedings were had, &c. 
<« that afterwards, &c. it was conſidered by the ſaid court, that 
« the ſaid Andreu ſhould recover againſt the faid Thomas Row- 
« [ond 141. 15s. for his damages, &c. Upon which, Ge. a 
certain precept in writing iſſued, &c. directed to the bailiff of 
the court of the ſaid fee, and alſo to the ſaid Thomas Dunn and 
Robert Barnaford miniſters of the ſaid court, commanding 
« them to take the body of the ſaid Thomas Rowland and deliver 
s him to the keeper of, &c. to be by him ſafely kept, ſo that 


« be there held, &c. after the date of the ſaid precept, Cc. 
* which ſaid precept, the ſaid Andrew delivered to the ſaid 
«© Thomas Dunn, and Robert Barnaford, requiring them to ex- 
* ecute the ſame: Whereupon the ſaid Thomas Dunn and 
6 _— Barnaford afterwards, &c. took and arreſted the ſaid 

| % Thomas 


, 


nd Term 14 Geo. 3. R. 


19 


A 


40 Th ** n, and delivered him to the ie to * ESR 
« him ſecurely kept, ſo that he might have his body, c. 
ce af the auf court, to be there held after the date of the ſaid 

hs precept. 

Too this plea there was a ſpecial demurrer, which came on to 
be argued laſt Michaelmas term, when the court took time to 
conſider ; and now Lord Mansfeld delivered the opinion of the 
court as follows : 

Three exceptions have been taken to the defendants plea of 
Juſtification. The jirſ# is, that the defendants have not ſuf- 
ficiently ſet out the cauſe of action, but have only ſaid that the 
plaintiff below, /evied his plaint, in a plea of treſpaſs on the caſe; 
| nor have they ſet forth that the preſent plaintiff became iudebted 

-<orthin the juriſdiction of the court. Secondly, it is not alleged 
that the precept for taking the body was ever returned to the 
court. And thirdly, that the writ was void, for that a certain day 
of return was nat ſhewn. 

With reſpe& to the fir ft, ©* that the Plaint i in fee out too gene- 
rally”, let us conſider, what a plaint in an inferior court is. 
In Lilly's Practical Regiſter, fol. 195. a plaint is in the nature 
of an original writ ; the form is there ſaid to be thus: A. B. 
te queritur verſus C. D. de placito tranſgreſſtonis, et ſunt plegia de 
« proſeg. ſcilicet, John Doe et John Roe.” Here the plaint is 
ſet forth as in Lilly.—In Wade verſus Hatcher, Lev. Ent. fol. 
176. the plaint is ſet out thus, /evauit quandam querelam ſuam 
<© verſus defendentem de placito tranſgreſſionis ſuper caſum tali- 
* terque ſuperinde proceſſum fuit. This differs from that, only 
in alleging that the damages were aſcertained by the re- 
covery. In 2 Tut. 914. the plaint is ſet out in the fame 
general manner. 

Formerly, the courts of Veſtminſter- ball were much more 
ſtrict in regard to the ſetting out proceedings of inferior juriſ- 
dictions; and nothing was to be preſumed in favour of their 
regularity : nor was it allowable to ſet them out with a faliter 
proceſſum efi + But theſe objections in point of form, have, of 
late years, been over-ruled in order to come at the real merits : 
And ſo it was determined in 2 Lev. 81. Doe and Parmiter. 
Hil. 24 & 25 Car. 2. The ſame doctrine is likewiſe laid down 


1774+ 


ROWLAND 
werſus 


Verk. 


in 1 Ld. Raymond $0. upon the authority of 2 Lev. 81. though 


it is there ſaid, that the old books were to the contrary. But 
this objection as to the plaint is fully anſwered, and the law 
{ettled, in 2 Mod. 195. Higginſon verſus Martin, upon a plea 

| | | of 
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1774. of juſtification to an action of treſpaſs and falſe impriſonment, 

- ſetting forth generally that a plaint was entered in placito 
 RowLandD ] 5 : 1 N 

3 tranſgreſſionis in the court of Warwick with a zaliter pro- 

Veare. * cefſum;—Exception was taken that it was not ſet forth what 

kind of treſpaſs it was; but the court held it was well enough. 

If the cauſe As to the latter part of this objection, ** that it is not ſtated in 

of ation does 4 the plea, that the plaintiff became indebted within the juriſ. 


not ariſe 


within the ju- cc c diction,” the ſame liberality is to hold, For if the cauſe of 
riſdiction, the 

defends action did not ariſe within the juriſdiction, the defendant ſhould 
3 have availed himſelf of it by plea in the court below Or, if 
by plea in the it was not alleged in the plaint below, to be within the juriſ- 


3 diction, it would have been bad on error, or writ of falſe judg- 
_ + Foe ment, and ſo. he might. have taken advantage of it: But as 
zo be within he has taken neither of theſe methods, the preſumption is, that 
. the cauſe of action did ariſe within the juriſdiction. This very 
a ee on _ objection. was taken in the caſe of Titiey verſus Foxall, Trin. 
or falſe judg- 31 Geo. 2. in C. B. and over- ruled. That was a plea of juſ- 
8 tification to an action of falſe impriſonment, under proceſs for a 
debt iſſuing out of the Borough Court of Sbreuſbury; and there 
it was laid as here, ** that the defendant levied a plaint in a plea 
« of treſpaſs for a cauſe of action, ariſing within the juriſdiction 
« of the court. Objected, that it did not appear that the cauſe 
of action aroſe within the juriſdiction, or that the defendant be- 
came indebted there. The court ſaid, it was neceſſary it ſhould 
appear that the cauſe. of action did ariſe within the juriſdiction ; 
but in the caſe before them it did appear as ſtrongly as poſſible ; 
for it was ſtated, ** that he levied a plaint in a cauſe of action 
« ariſing within the juriſdiction.” So here, it is expreſsly ſet 
forth that the plaint was for a cauſe of action ariſing within the 
| Juriſdiction of the court. 
Where it is With regard to the ſecond objection, the distinction which 155 
under proceſs 
bee ele, it prevailed as to the neceſſity of ſtating that the writ was returned 


of execution, It | "TS 

nod mot Fc or not, is between a capias upon meſne proceſs, and a writ of 

the precept execution. To a capias upon the former, the return of the 

wa by precept muſt be ſet forth : But in the latter caſe it is un- 

/ne proces. neceſſary. The caſes in point are Dozley verſus Jolliſe, Lane 52. 
and Hoe's caſe in 5 Rep. 90. where the reaſon aſſigned, why 
upon execution the return need not be ſet forth, is, that after 
execution, the plaintiff has had the effect of the ſuit : But if the 
capias in proceſs be not returned, the arreſt is rortious, for there 
the object of the writ is to enforce the appearance of the party. 
The caſe cited at the bar 2 Rol. Abr. 563. pl. 18. was upon 


2 mejne 


$: .# 
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meſue proceſs. Freeman verſus Blewitt, 1 Salk. 409. was a 
plaint in replevin entered in the ſheriffs court in London, and 
pleaded by the defendant as ferjeant at mace ;. upon demurrer it 
was objected, that the precept was not returned: And the ex- 
ception was allowed, becauſe the writ is a returnable proceſs, 
and the ſerjeant at mace a principal officer; otherwiſe, where the 
ae under a proceſs is by a ſubordinate officer.—In 2 
Med. 59. which I ſhall preſently eite at large, one of the ob- 
jections was, that it was not alleged that the precept was re- 
turned; but the court held that 80 'officor was not ang 
though he did not return the writ. | 

The /af objection that has been wel 1n this eile is, chat the 
writ is void not being returnable on a day certain, but generally, 
at the next caurt. No it is ſtatad in the preſent juſtification 
that this court is holden from fret weeks to three: weeks, and 
that this is an execution againſt the body, not a writ upon 
meſne vat In ſupport of this objection, Cro. Car. 254. 
Dyer 262. 6b. pl. 33. Cro. Fac. 314.—2 Bul. 36,—1 Mod. 81. 
were cited, but all theſe are . upon meſne proceſs, impar- 
lance, ' or. continuance.” But in Freeman 319. Hi. 1673, on a 
writ of falſe judgment to reverſe a recovery ſuffered in an inferior 
court, amongſt many exceptians,: one was, that there is an im- 
parlance ad proximam curiam tent and doth not ſay ſcil. ſuchn 
day; and cited 1 Rol. Abr. tit. Continuance, 484. pl. 7. Cre. 


7774. 


RowLanD 
werſus - 
VEALE. 


The court 
was held from 
three weeks, 
to threeaweeks, 
and the wit 
was, to have 
the body at 
the next court, 
generally: It 
15 good ; and 
a day certain 
need not be 
ſhewn. 


Car. 274. S. C.—But it was anſwered, that admitting it be | 


error, yet all errors of that nature are ſalved by the parties ap- 


pearance. In 38 E. 3. 2. Brok. Contin. 48-2. Grok. 284. it 


is laid down that a miſcontinuance of a proceſs is well aided 


by appearance of the parties; 'as where one proceſs is awarded 
for another, or mifreturned. The reaſon given in 2 Bul. 36. 
and Cro. Fac. 314. why a writ returnable at the next court 
generally, is not good, does not hold in the caſe of an execution; 
for there the ground of it was this; that otherwiſe the party 
may be detained forty years, before any court is held. Tt 
ought therefore to have been ſhewn for certain, when the court 
was to be held; though it was there alleged, that it appeared 
by their juriſdiction, that the court was held de die in diem; And 
75 the court were of opinion that the plea was ill. 

But the laſt caſe in order of time has departed from this rule 
of ſhewing a day certain, even upon mee proceſs : And that 
is the caſe of Crowder v. Goodwin, 2 Med. 58, 59. Mich. 29 
Car, 2. and was thus: In aſſault and battery and falſe impriſon- 
ment, there was a juſtification by proceſs out of an inferior 

court, 
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plea; the ſecond was, that the precept was to take the plaintiff, 

RowLand a ; . . 

2 and have him ad proximam curiam, which was not good, for it 

Vearz. ſhould have been on a day certain. To this it was anſwered, 

that it was well ſet forth to have the plaintiff ad proximam curiam. 

The Chief Juſtice doubted, that upon this exception the plea 

was ill, but the three other judges held it good; and it was 

argued at the bar to be well ſet forth; for how can a return be 

upon a day certain, when the judge may adjourn de die in diem? 

But this caſe is much ſtronger than that, for here it is alleged 

upon the record that the court was holden from three weeks to 

three weeks ; the day therefore was certain: Nam certum eft * 
certum reddi poteſt. 

We are, therefore, all of opinion, that 3 chaes abjeftions 

ought to. be over-ruled, and judgment given for the defendant. 

Tharday, Et Workman verſus LEAKE. 

Feb. ꝛoth· „ INE 8 . | 5 
An indorſee of * R. Lucat had obtained a rule to ſhew cauſe, why the de- 
bi — 4 fendant ſhould not be diſcharged upon filing common 
_— months bail; the cauſe of action for which he was arreſted, accruing 

er date, K : 5 8 

may be diſ. prior to the inſolvent act 12 Geo. 3. c. 23. which act took place, 

Aar ar ine. 1ſt of Fanuary 1772, and under which the defendant had ob- 

vent at, — tained his diſcharge. The nature of the debt was as follows : 

place before The defendant had indorſed a note, dated the 28th of October 

— 1771, drawn by one Hodgſon, payable to. the defendant, or 

expired: for order, three months after date ; and at the ſame time gave an 

it is debitum . 3 5 

in preſenti, Undertaking to pay to the plaintiff a certain ſum for goods 
| 9 ir then ſold and delivered to the ſaid Hodgſon, on fix months credit 


given for the ſaid goods. The defendant was arreſted upon the 
note. 
Mr. Lucas in ſupport of the rule cited Liſie verſus Fenyns, 
1 Barnes 81. 
Mr. Juſtice Villes mentioned the caſe of Macarty verſus 
Barrow, 2 Str. 949. where the defendant, who was the drawer 
of certain bills proteſted for non-acceptance, between the draw- 
ing and return became bankrupt ; and being ſued to execution 
moved to be diſcharged under the ſtat. 5 Geo. 2. c. 30. ſe. 5 
and was diſcharged accordingly. | 
Lord Mansfield. Upon the motion I doubted ; but my deck 
has ſince reminded me that upon application I haye made twenty 


ſuch orders. 
The 


B. R. 
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The words of the ſtat. 12 Geo. 3. c. 23. ſect. 27. are much 
larger than thoſe of the ſtat. 5 Geo. 2. c. 30. ſect. 7. which 
latter ſtatute mentions only ſuch debts as were due or owrng at 
the time the party became bankrupt; whereas this ſtatute ex- 
| tends to all debts, contracted, incurred, occaſioned, owing, or 
growing due. I am clearly of opinion, that this is debitum in 
preſent, folvendum in futuro: and conſequently, being due on 
the 1ſt of Fanuary 1772, it is diſcharged under this act. Other- 
wiſe, if it had depended upon a contingency: becauſe there, 
till the event happens, it is no debt.“ 

The three other judges concurred. 

Per cur. let the rule be made abſolute. 


Farame et Uxor verſas PINNEGER, 


R. Morris ſhewed cauſe why an award ſhould not be ſet 
aſide, and at the ſame time moved to make abſolute a 
Tule for an attachment for the non-performace of it. His grounds 
agarnft ſetting aſide the award were two; iſt. That the appli- 
cation was too late, the award being a ſubmiſſion within ſtat. 
9 & 10 V. z. c. 15. ſect. 2. which provides, that any arbi- 
< tration procured by corrupt or undue means ſhall be adjudged 
% yoid, &c. fo as complaint of ſuch corruption, &c.,be made 
e jn the court where the rule is made for ſubmiſſion to ſuch ar- 
& bitration, before the laſt day of the next term, after ſuch ar- 
i bitration made and publiſhed to the parties.” In this caſe, the 
application was not originally made till ter the expiration of 
that time. Therefore it is now too late. 2dly, Upon the merits. 

Mr. Wallace, Mr. Mansfield, and Mr. Dunning contra. That 
the objection to the award was within time; the application 


being made as ſoon as they were called upon by a motion for 


An attachment to enforce the award. 


* N. B. In the caſe of 3 verſus N Beate, Eafter term 21 Geo. 3. the ſame point 
occurred. That was an action upon a bond bearing date the 214 of September 1777 ; 
Plea, infolvent debtors act, 18 Geo. 3. c. 52. and that the cauſe of action was contracted 
before the 28th of January 1778, when the act took place. Replication ſetting forth 
the condition of the bond, by which it appeared it was conditioned for payment on the 21ſt 
of September 1778. To this the defendant demurred. The queſtion was, whether the bond 
was diſcharged? The court took time to conſider ; and afterwards, in the ſame term, Lord 
Mansfield delivered the opinion of the court, that the bond was diſcharged, upon the au- 
thority of the above caſe of Werkman verſus Leake. 

Lord 
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Saturday, 
Feb. 12th. 


Motion to ſet 
aſide an award 
muſt be made 
before the laſt 
day of the next 
term after 
ſuch award 
is publiſhed ; 
otherwiſe it 
is too late; 
and an attach- 
ment o the 
non-perform- 
——_— 
may iſſue. 
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1774. Lord Mansfield after ſtating the clauſe and proviſo in the ſta- 
—ͤ— tute obſcrved, that though the firſt clauſe was inaccurately pen- 
wry ned, yet the meaning of it was ſufficiently explained by the pro- 
Pxrxecer, viſo in ſection 2. and ſaid, he was extremely clear from the 
words of the proviſo, that the time of objecting to an award is 

expreſsly limited to the laſt day of the term next after it is pub- 

liſhed. He was equally. clear, that where no objection is made 

within ſuch limited time, the other ſide may apply for an attach- 

ment to enforce the performance of the award. In this caſe the 
impeachment of the award being ſubſequent to the time pre- 

ſcribed by the ſtatute, therefore too late And the motion for 


an attachment clearly regular... _ _.. + 
The court ordered the rule for bits afide tha ei to be 
diſcharged, but without coſts: And that the attachment ſhould 
lie in the office a month after bringing in the money before _s 
maſter, 
; , Rex verſus SMITH. 
Same day. | 7 
FE. 22 R. Davenport had moved for a certiorari to the juſtices 
flat. 30 G. 2. of Mzddleſex to remove an indictment againſt the defend- 
1 ant upon the ſtatute of 30 Geo. 2. c. 24. for the more effectual 
puniſhment of perſons obtaining goods or money under falſe 
pretenceg, Cc. he ſaid, it was a doubt whether. a certiorari 
wouldiie : and now, upon ſhewing cauſe, the court were clearly 
of opinion it would not. 


GoLDING qui tam 8 BARLOw. 
Same day. 6 a ; | 


Pure, if an R. Selwyn had ole a rule for the plaintiff i in a gui 
informer in a 
tam action, to give ſecurity for the coſts upon affidavit 


i tam action & 
e 1 of the lowneſs of his circumſtances. | | 
| ſecurity for Mr. Dunning now ſhewed cauſe, and inſiſted that this was 
1 85 not the practice. And Lord Mangſield ſaid, that the court 


would not do it in the caſe of a foreigner's * being a plaintiff; 
nor in matters of property, except in. ejectment, where the 
leſſor of the plaintiff is an infant. But the queſtion in this 


8 


Pe WIT 


* Vide 2 Str. 1206. Real et al'v. Macky, where the court refuſed to ſtay the proceedings in 
the caſe of a foreigner, et poſt, Nuncomar verius Burdett, Mich, 15 Gee. 3. where it was re- 
fuſed upon motion in the firſt inſtance, as a ſetiled point. 1 

e caſe 
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caſe was put an * to by an i ſtating * plaintiff to 1774. 
be a;perſen of property. Whereupon the rule was diſchargedt.— 


Gol DIN 
verſus 
BazLow. 


_BourzrLous venſur Cors. Same day. 


Je ON a rule to ſhew —_ why the defendant, who was A certificate 
2 bankrupt and had obtained his certificate, ſhould not be = i 


diſcharged ; the ſhort ſtate of the caſe was, that in a former from Rode 
action againſt the defendant, he had given a bail-bond to the —— 
ſheriff, which was forfeited before the commiſſion, by non- ap- Yo 1 
pearance. The preſent action was brought upon this bail-bond, not obtained 


and the defendant had obtained his certificate under the com- — - 
miſſion, but the judgment was not obtained till after the cer- lowed. 
tificate allowed. 

Mr. Mangfeld for the defendant, Mr. Wallace for the plain- 
tiff. 

Lord Mansfield. Here was a breach, and the penalty forfeit- 

ed; therefore the debt was due, though execution could not be 

taken out for more than the damages. It is not the caſe of a 
contingent debt, not reduced to a certainty ; which is not diſ- 
charged by the certificate. | 

The three other judges were of the ſame opinion. Rule 
made abſolute. | 


The End of HII Ax Y Term 14 GeorGs III. 
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ſtatute, a ſpe- 7 
cial authority. 


OY from Blackfriars Bridge acroſs St, George's Fields, Ge. a | 
4 — Rog power is given to the mayor, aldermen, and commons in com- 
1 mon. council afeembled, to treat with the owners, and occupiers of, 
property of and other perſons interęſted in ſuch houſes, lands, and tenements, 
1 2 as ſhall be neceſſary to be purchaſed ſor the purpoſes of the act, 
2 * for the pürchaſe of the ſame: And it is enacted, that all 
appear to be bodies politic, Sc. and every perſon poſſeſſedi of, ot intereſted i in, 
» noe the any lands, &c. which, by the ſaid mayor, aldermen, and commans 


proceedings in. common council aſſembled, ſhall be thought, neceſſary; for any of 
the purpoſes of the act, ſhall have power to ſell and convey any of 

ſuch lands, &c. to the mayor, commonalty, and citizens of the city 

of London. And in caſe of refuſal or inability to treat, then the 

juſtices of the county of Surry at their quarter, ſeſſions, or at 

any. adjournment, are required upon application of the ſaid mayor, 

aldermen, and commons in common council aſſembled, or of any 

perſons on their behalf, to iſſue a precept to the ſheriff_to ſum- 

mon a jury, who are to aſſeſs the value of ſuch lands, 39g of, the 

therein, notice in ; writing having been d given. to the 

perſons intereſted,.. at leaſt fourteen days before, and left at the 
dwelling-houſe or uſual place of abode of ſuch perſon, or with 

ſome tenant of. ſuch lands, Cc. and it is, further enacted, 

** [that all and. every perſon and perſons, who ſhall have any 

% mex;gage. or mor/goges on ſuch lands, tenements, and;heredi- 
2 . | taments, 
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gage or mortgages, ſhall on the tender of the principal money 
c and intereſt due thereon, together with fix months intereſt of 


<< the faid principal money, by the ſaid mayor, aldermen, and 


<< commons, in common council afſembled, or by any perſon or 


«© perſons whom they ſhall appoint, immediately aflign ſuch 
ec mortgage or mortgages to the ſaid mayor, and commonalty and 
«6 c371$ens, or ſuch perſon or perſons as they ſhall appoint in 


* truſt for them; or, in caſe ſuch mortgagee or mortgagees 


«« taments, not being in vo ian thn i virtue 0 dach mort- 


woos — — 
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hd 
0 -— 


| Rex 


% ſhall have notice in writing from the ſaid mayor, aldermen, 


i and commons in common council aſſembled, that they will pay 


« off and diſcharge the principal and intereſt, which ſhall be 
due on the ſaid mortgage or mortgages, at the end or ex- 
« piration of fix calendar months, to be computed from ſuch 
e notice given; that then, at the end of the ſaid fix months, 
on payment of the principal and intereſt ſo due, ſuch mort- 
«© gagee or mortgagees ſhall aſſign his, her, or their intereſts in 
<< the premiſſes to the ſaid mayor and commonalty and citizens, 
t or ſuch perſon or perſons as they ſhall appoint in truſt for 
them; and in caſe ſuch mortgagee or mortgagees ſhall refuſe 
“to aſſign as aforeſaid, on ſuch tender or payment, all then 
6E intereſt on every ' ſuch mortgage, ſhall ceaſe and deter- 
% mine.” 

The defendant, being a mortgagee ou? of poſſeſſion of a greater 
quantity of land than the commiſſioners wanted, had inſiſted 
that he was entitled under the act to the whole of ſuch mort- 
gage money: The city refuſed to comply with this demand; 


- whereupon a jury was empannelled and the quarter ſeſſions upon 


a hearing made the following order. 
Surry, to wit. * Bs it remembred that in purſuance of an act 
of parliament made in the gth year, &c. at a general quarter 


t ſeſſions of the peace, &c. holden, &c. at Southwark, Cc. before 


Si Jaſe ph Mawby, &c. juſtices, Cc. aſſigned to keep the peace 
* in the county aforeſaid, &c. upon application being made, 
e. by and on behalf of the mayor and commonalty and citizens 


„of the city of London, the ſaid court did iſſue a precept, di- 
** rected to the ſheriff of, &c. to empannel, &c. a competent 
< number of perſons qualified to ſerve on juries, Cc. to in- 


“ quire and aſſeſs upon their oaths, the value of all that piece 


of ground in the tenure or occupation of George Holroyd, and 
of the proportionable value of the reſpecbive eftates and intereſts 
claimed therein, or in any part thereof, ſo that the ſaid court 


2 N might 


verſus 


Crore. 
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ver ſus 


CROKE. 


% might give ſuch judgment thereupon, as in and by the ſaid 
ie act they were authoriſed to give, and they lawfully igt, to 
ve the end that the ſaid ground and premiſſes, and the ſeveral and 
te reſpective eſtates and intereſts therein, might be veſted in the 
* mayor and commonalty and citizens of the ſaid city of London, 
* in and for the purpoſes in the ſaid act mentioned: And after- 
* wards, to wit, at an adjournment, &c. out of ſuch perſons, a 
< jury of twelve perſons are drawn, to inquire of the value of 
* the ſaid premiſſes, and of the proportionable value of the re- 
*« ſpective eſtates and intereſt claimed therein, or in any part 
* thereof ; who having proceeded to hear evidence given upon 
* oath duly adminiſtered by the ſaid court, and what is alleged 
« by the council on behalf of the mayor and commonalty and ci- 
« fixens of the ſaid city of London, and on proof upon oath of 
* due notice having been given to Benjamin Crook, &c. of Primroſe 
« Street, Fc. a mortgagee or aſſignee of the premiſſes, of this 
< application to the court, for their verdict upon their oaths, 
« ſay, that the eſtate and intereſts in the ſaid premiſſes for and 
«« during the remainder of a leaſe, of amongſt others the ſaid 
e premiſſes claimed by the ſaid Benjamin Crooke as a mortgagee 
or aſſignee thereof, of which leaſe there were four years un- 
expired at Micbaelmas 1772, are of the value of 200 J. There- 
< fore it is conſidered and adjudged by the faid court, that the 
4 ſaid ſum of 200 J. ſo found by the ſaid jury in manner afore- 
<< ſaid, be the value of the ſaid eflate and znteref? ; and they do 
<< aſſeſs and award, that the ſame be paid for the purchaſe thereof, 
to the ſaid Benjamin Crook, or to ſuch other perſon or perſons 
< as is or are ſeiged of or intereſted in the fame, according to 
his and their reſþe#:ve eſtates or intereſts therein, on making 
cout a good title to the ſame, and executing proper conveyances 
and aſſignments thereof, to the mayor and commenalty and ci- 
* 77Zens of the ſaid city of London. 

This order being removed by certiorari, Mr. Bearcreſt on 
the part of the defendant took four exceptions. 

Firſt, it is not ſtated that the mayor, oldermen, and commons in 
* common council aſſembled, have adjudged theſe lands to be zece/= 


ſary for the purpoſe. Secondly, It is ſtated, that the application 


was made by the mayor, commonalty, and citizens inſtead of being 


made by the mayor, aldermen, and commons in common council 


* aſſembled” as the act directs. Thirdly, it is not ſtated, whe- 
ther the deſendant is a mortgagee in or out of poſſeſſion, but 


only that he is a mortgagee; which is uncertain and inſufficient, 
| becauſe 
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becauſe a ſpecial ts; is made WY the act with reſpect to a 
mortgagee out of poſſeſſion, which proviſion has not been com- 
plied with in this caſe. Fourthly, that though the proceedings 
appear upon the face of them to have been at different times, 
they are all ſtated in the paſt, inſtead of the preſent tenſe, 
which is fatal : becauſe all proceedings before juſtices, being 


ſuppoſed to be entered at the moment, ought to be in the pre- 


ſent tenſe : And cited Ld. Raym. 1347. Rex v. Roberts, 1 Str. 
608. ſame caſe, as an authority in point. 

. this it was anſwered by Mr. ſerjeant Glynn for the proſe- 
cution, 1ſt. That there is no need of any act of the mayor, al- 
dermen and commons, in common council aſſembled, adjaudging that 
the lands are neceſſary to be purchaſed; for they are the perſons 
who apply to purchaſe the lands, and therefore of neceſſity appear 
to adjudge them neceſſary to be purchaſed. 2dly. The appli- 
cation by the mayor, commonalty, and citizens is well enough, 
for they are the corporation, and include the mayor, aldermen, 
and commons in common council aſſembled, who are the repre- 


ſentatives and the acting part of the corporation. zdly. It is 
immaterial to ſtate whether the mortgagee was in or out of poſ- 
ſeſſion, for in either caſe he has an eſtate and intereſt; therefore 
the ſeſſions had juriſdiction ; and the act does not require that a 
tender ſhould be made of the whole mortgage money, but only 
for ſuch part as ſhall be neceſſary for the purpoſes of the act. 
4thly. The ſtating a paſt tranſaction is more properly expreſſed 
in the paſt, than in the preſent tenſe. 
Lord Mansfield. This is a ſpecial authority delegated by act 
of parliament to particul:r perſons, to take away a man's pro- 
perty and eſtate againſt his will, therefore it muſt be fri#/y 
purſued, and muſt appear to be ſo upon the face of the order. 
Several objections have been taken to this order in point of 
form, which are material. 1ſt. That the mayor, aldermen, and 
commons, in common council aſſembled, have not given an opinion, 
that the lands are neceſſary to be purchaſed, nor that an appli- 


| cation was made by them to the juſtices, but that an appli- 


cation was made by the mayor, commonalty, and citizens, Now 
they are two diſtinct things, the one is a ſelect body, the other 
is the corporation at large; and we cannot here go into any fact 
tending to reconcile ſuch diſtinction, or to ſhew that in truth 
the latter are the proper perſons : But it ought to have been 
ſtated, that the mayor, aldermen, and commons, in common 
council aſſembled, had given ſuch opinion; and that an application 


had been made by n to the juſtices. 
| ] : There 


The mayor, 
aldermen, and 
commons in 


COMMON coun- 


cil aſſembled, 
are not ſuf- 
ficiently de- 
ſeribed by the 


mayor and 


commonalty 


and citi2exs, 
tho? in fact 
the latter in- 
clude the 


former. 
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1774. There is another objection in point of form, which is not 
mentioned at the bar; which is, that the order does not ſtate 


Rex 
verſus 


Cxoxz. requiſites ſpecified in the act; but only ſays “ upon proof of 


ik a particular due notice having been given to him,” which is inſufficient, 


form of ati a particular notice being ſpecified by the act. 


be preſcribed, 


it mult be fully ſet out and preciſely purſued: An allegation that due notice was given is not ſufficient. 


ha apa : As to the caſe upon the merits, it appears, that the defendant 
follow the is a mortgagee out of poſſeſſion of this piece and ſome other 
K * lands for a term of years of which four only are to come. Now 
the act has made an expreſs proviſion in the caſe of the mortgagee 
out of poſſeſſion, and directed, that upon payment of principal, 
intereſt and coſts, the mortgagee ſhall make an aſſignment of 


his mortgage. The reaſon ſeems to be this, that there can be 


no account to ſettle between mortgagor and mortgagee ; and no 
injuſtice is done in reſpect of the mortgagor ; becauſe the mort- 
gagee might always aſſign to any other perſon. As to a mort- 
gagee in poſſeſſion, the act is totally filent. But the city, inſtead 
of proceeding upon the clauſe abovementioned, have conſidered 
the defendant as a proprietor having an intereſt in the whole land; 
beſides, the mortgagor is not ſummoned, nor made a party, nor 
is any ſum adjudged to him ; and inſtead of fixing the value and 
proportion of each reſpective intereſt, they have adjudged that 
the 200 J. ſhall be paid to the defendant, or to ſuch other perſon 
as ſhall be ſeized, &c. according to their intereſt : Who that 
perſon is, or what proportion he is entitled to, does not appear. 
Therefore both in point of ſubſtance, as well as in form, this 
order is greatly defective. | | 
We deſire not to be underſtood to give our opinion that the 
city may not proceed againſt the mortgagor and mortgagee as 
perſons intereſted under the jr /? clauſe; but then they mult both 
be joined. 
A deſective Alon Juſtice. This order is very defective. The want of 
paar ven notice to the mortgagor is very material: and with reſpect to the 
«0094 gas mortgagee, the notice required by the act ought to have been 
fully ſet out, and preciſely . : and it is not 25 by 
his appearance. 
The adjudication and award of the value, does not anſwer the 
direction of the act; which ſays, that judgment may be given 
of the reſpective intereſts; whereas this order is to pay the 200 /. 


to the defendant, or ſuch perſons as ſhall be intereſted therein : 
| This 


that a notice was given in writing to Mr. Cooke according to the 
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This is no apportionment or declaration of the reſpective in- 
tereſts; and therefore inſufficient. 


Mr. J Wrilles and Mr. Juſtice Afeburſt concurred. 
Per Cur. Let the Order be quaſhed. 


Walcher verſus HoLroD. 


a will, and the material facts were as follow; 

That by articles of agreement bearing date the day 
of 1755, and entered into in conſideration of marriage, 
the teſtatrix Conſtantia Maria Holford was empowered to diſpoſe, 
from time to time by deed, atteſted by two witneſſes, or by will 
duly atteſted by thine witneſſes, of ſuch eſtates as ſhould come 
to her during her coverture. In the ſame year the marriage 
was had; and on the 21ſt of April 1758, upon the death of her 
uncle, who was tenant for life of the eſtates in queſtion, ſhe 
became entitled by deſoent, as co-heir, to one undivided moiety 
of the ſaid eſtates. On the 3d of May 1758 ſhe made her will, 


and appointed“ All her ſaid undivided moiety, to truſtees, to 


*« the uſe of her huſband Peter Hegford for life, with limita- 
e tion to preſerve contingent uſes, remainder to her ſons to be 


t begotten on her body, and in default of ſuch iſſue to the 


\ HIS was a caſe out of Chancery upon the conſtruction of 


1774+ 


Friday, 


April 22d, 


Deviſe to the 
uſe of all and 
every the 
daughter and 
daughters of 
Oc. and the 
heirs of their 
body and So- 
dies; ſuch 
daughters, if 
more than 
one, to take 
as tenants in 
common, and 
not as joint- 
tenants; and 
for default 
Jauch iſſue, to 
the uſe of the 
teſlatrix's 
right heirs. 
Thedaughters 
take croſs re- 
mainders. 


e uſe of all and every the daughter and daughters of the ſaid 


Peter Holford, and her the ſaid Conſtantia Maria Holford, 
« Jawfully to be begotten, and to the heirs of their body and 
« bodies ; ſuch daughters, if more than one, to take as tenants 
„ in common, and not as joint-tenants; and for default of ſuch 
* iſſue to the uſe of her right heir. 
The teſtatrix died, leaving Fobn Wright her heir at law; 
and leaving by her ſecond huſband, two daughters, Conflantia 
and Catherine: Conſtantia died at the age of two years; Peter 
Holford, Fobn . right, and Catherine Hofford living. The 
queſtion for the opinion of the court was, Whether on the 
death of the daughter Conſtantia Holford, without iſſue, the 
plaintiff Wrigbt, as heir at law, became entitled to the ſhare of 
the eſtate of Conſtantia Holford ; or whether there were croſs 
remainders between the daughters. 

Mr. Serjeant Hill, on behalf of the plaintiff the heir at law, 
ſtated it to be a principle of law, as old as the time of Hen. 7. that 


an 
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an heir at law is not to * difinherited, but "I an awed de- 


viſe or neceſſary implication: A probable intent or conjecture 
is not ſufficient, 13 H. 7. 17. 6. Gardiner v. Sheldon, Vaughan 


262. 268. S. P. Therefore without ſuch expreſs deviſe, or 


neceſſary implication, no croſs remainder could be raiſed in the 


preſent caſe. Firſt then, as to expre/5 words, there can be no 
pretence of any in the deviſe in queſtion. And ſecondly, There 


are no words from whence to infer by zece//ary implication, that 


it was clearly the intention of the teſtatrix to create croſs re- 


' mainders as between the daughters. On the contrary, the 


words are in ſubſtance the ſame as thoſe in the caſes of Comber 


v. Hill, 2 Str. 969. and Williams v. Brown, 2 Str. 996. in both 
of which the court was clearly of opinion againſt raifing croſs 


remainders. In Comber v. Hill the deviſe was To Ri- 
« chard Holden and Elizabeth Holden equally to be divid- 


<< ed, and to the heirs of their reſpective bodies, and for de- 


„fault of ſuch iſſue, to Ann Holden in fee.” In Williams 


v. Brown the teſtator devifed to the uſe of all and every the 


<6 child and children both male and female, born and ta be barn 


of the body of Mebetalel, equally to be divided between them, 


and of the heirs of their reſpective bodies; for want of ſuch 


<©heirs, remainder over.” If theſe caſes differ at all from the pre- 


ſent, it is only in the addition of the word © refpeCtive,” which 
if inſerted hero would have been ſuperfluous; becauſe by © fach 
fue is neceſfarily implied reſpective iſſue; and fo it is laid 


down by Lord Cowper in Cook v. Cook.” 2 Fern. 545. 6. a de- 
<< viſe to tho-teſtator's two daughters, and their iſſue; and in 
1 default of ſuch iſſue to J. S. they have a joint eſtate for life, 
and ſeveral inheritances: if one of the daughters dies without 
iſſue there ſhall not be croſs remainders; but her moiety ſhall 
go over to the remainder-man for want of /uch iſſue, i. e. re- 
Hpective iſſue.” — Thirdly, In moſt of the caſes where the im- 
plication has been raiſed, it has been in favour of the Zerr at 
law. It was ſo in the caſe of Doe, on the demiſe of Burville 
v. Burville Paſeh. 1773, R. B. for if the implication had not 
been raiſed, the eſtate would have gone from the heir at law. 
That confideration was likewiſe the principal ground upon 


| which the caſe of Holmes v. Meynell was determined, T. Raym. 


453. Sir T. Jones 172. and the caſes there cited; 13 H. 7. 17. 
4 Leon. 14. Pl. 51. and Dyer 330. Clutche's caſe ſupports the 
fame doctrine. Fourthly, It is a rule, that croſs remainders can- 
not be implied between more than -e. In Cro. Fac. 656. 


a deviſe to three and the heir of their bodies, and in default of 


iſſue remainder over, was held nat to create croſs remainders. 
I It 
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might have been more, and therefore it is within the reaſon of 


the above principle. Laſtly, a croſs remainder is never favoured. 


in law, and ſo Lord Hardwicke held in 1 Athyns 580; confirm- 
ing at the lame time the ſettled and eſtabliſhed doctrine, that it 
can only be raiſed by an implication abſolutely neceſſary. As 
all the caſes therefore, where croſs-remainders have been allowed, 
are either in favour of the heir at law, or under circumſtances in 
which the eſtate would otherwiſe have gone from him, and as 
no certain intent appears in this caſe to raiſe them, the court will 
not imply them againſt the title of the preſent heir. 
Mr. Hargrave contra for the defendant. The expreſſion “ to 
« all and every the daughter and daughters, and the heirs of 
<< their body and bodies, not only furniſhes a neceſſary implication, 
but expreſcly creates croſs-remainders as between them. For 


firſt, if there had been one daughter only, ſhe would clearly have 


taken the whole eſtate by this deviſe, in excluſion of the heir at 
law; and of courſe it was impoſſible that the teſtatrix in the one 
.caſe ſhould intend to give her the whole, and in the other only 
half. Again, the words © in default of ſuch iſſue,” can neither 
be conſtrued nor applied in any other manner than as relative ts 
the iſſue of all and .every daughter, which plainly ſhews that 
the reverſion in fee was not to come into poſſeſſion, but upon 
failure of iſſue of every daughter. In anſwer to the authorities, 
he cited a caſe Mich. 13 & 14 Eliz. anon. in Dyer 303. pl. 49. 
<< the teſtator deviſed two parts of his eſtate to his four younger 
ſons, and the heirs male of their bodies begotten, and if they all 
« die without iſſue male of their bodies, or any of their bodies, 
e the two parts were to revert to the right heirs of the deviſor. 
Three of the younger ſons died; and the court were of opinion, 
<« that the furvivor had an eftate-tail in the whole two parts.” 
Again in 4 Leon. 14. pl. 51. cited by Serjeant Hill, it was in 
terms expreſsly adjudged, that the eldeſt ſon ſhould take the 
« eſtate by the implicative deviſe.” But he relied principally 
on the caſe of Holmes verſus Meynell, Raym. 453. reported like- 
wiſe in Pollexfen 425. as in point. The deviſe there was “ to 
< the teſtator's two daughters and their heirs, equally to be di- 
_-* vided between them, and in caſe they happen to die without 
„ jiſſue, then to his nephew Francis in tail.“ - And the court 
held, „that Francis took nothing till both were dead without 
<< iflue.” As to Clatche's caſe, it was determined upon the 
particular words which amounted to a ſpecial limitation of the 
eſtate of the teſtator himſelf, under which circumſtances, the 
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It is true, that in this caſe there were in fact only two; yet there 
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court held there could be no implication of a croſs remainder, 
So in Dyer 326. in the margin it is ſaid to have been held by the 
court, that if a deviſe be to two brothers in tail, and if they die 
to the daughter, if one dies without iſſue, it is no croſs re- 
mainder : becauſe there is an expreſs eſtate, and therefore it 


ſhall not be taken by implication. 
With reſpect to the caſe of Gilbert verſus Witty and others, 


. Cro. Fac. 655. there were two reaſons againſt implying croſs 


remainders in that caſe. The firſt, that it was a deviſe to three 


ſons ſeverally by expreſs limitation, and ſecondly, becauſe it is 
a univerſal principle, that there cannot be a croſs-remainder by 
implication between more than two. With reſpe& to Comber 


verſus Hill, he took this diſtinction; that, in that caſe, the 


words all and every” were omitted, and the word “ re- 
« ſpective is not inſerted in the caſe in queſtion. The caſe of 
Williams verſus Brown is rather ſtronger in favour of the plain- 
tiff, the words all and every” being there made uſe of; 
but the chief ground upon which the. court decided that caſe 
was the inſertion of the-word ** re/pe&ive.” With regard to the 
caſe in Ark. 580. he, ſaid, it was ſufficient to obſerve, that the 


court determined it abſolutely upon the expreſſion in the will 


to their ſeveral,” and reſpectivèe iſſues. 
The court took time to conſider n on Monday the 
16th of May, Lord Mansfield delivered the opinion of the court, 


which he introduced as follows ; 
I found it a cuſtom, in caſes ſent by the court of 8 for 


our opinion, to certify it privately to the Lord Chancellor in writ- 
ing, without declaring in this court either the opinion itſelf, or 
the reaſons upon which it is grounded. But I think the cuſtom 
wrong, as well as unſatisfactory to the bar: and therefore in the 
two caſes that now wait our certificate, and for the future, we 
ſhall declare our opinion in this court. 

Our certificate in the preſent caſe is in theſe words There 
* are no words in the inſtrument, bearing date the 3d of May 
* 1758, which intimate any intention to limit over the re/þeZ:ve 


* ſhares of the two daughters dying without heirs of their bo- 


« dies reſpectively; on the contrary, the limitation over is of the 


*« whole eſtate, limited to all the daughters, and is to take place, 
* on the expreſs contingency of failure of all and every the 
daughter and daughters, and the heirs of their body and bodies; 


and the limitation over on default of ſuch iſue is, to the heir 


* at law. Conſequently we are of opinion, that as nothing is 
given to the heir at law, whilſt any of the daughters or the ir 
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ec 52 continue, they muſt . themſelves take croſs- re- 
'« mainders. 

N. B. Lord Mansfield added, that the introductory words of 
there being nothing in the inſtrument of May zd, 1758, that 
« ſhewed the limitation over to the right heir was to take 
« place upon failure of either of the daughters and their iſſue 
« reſpectively. were emphatically put in, in anſwer to the caſes 
of Comber verſus Hill, and Williams verſus Brown, cited in the 
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argument by Serjeant Hill; and in order to ſatisfy his doubts. 


Rex verſus CLARKE, 


HIS was a conviction. upon ſat. 33 Hen. 8. c. 9. * 16. 

in effect as follows; 
% Be it remembered, that on, &c. Senna Powey, and Stephen 
« Bulling of, &c. came before me William Codrington, one, &c. 
« and gave me to underſtand and be informed, that Thomas 
*« Clarke of, &c. labourer, on the 16th of Auguft 1773, did uſe 


Saturday, 


April 23. 


One, convict- 
edofplaying at 


Souls, is not 


puniſhable as 
a diſorderly 
perſon. 


and play at a certain unlawful game with 30 and ping, called 


*« bowlruſhing, with divers liege ſubjects of our ſaid lord the 
king, and did then and there obtain and receive divers ſums 
of money of the ſaid ſubjects playing at the ſaid game, againſt 
* the form of the ſtatutes in that caſe, &c. and againſt the peace, 


Sc. and pray that the ſaid Thomas Clarke may be convicted of 


* the ſaid offence : Whereupon afterwards, on the 8th of Sep- 
% tember 1773, the ſaid Thomas Clarke being apprehended and 
* brought before, me, Cc. to anſwer to the ſaid charge, &c. 
* the ſaid Thomas Clarke is aſked by me, if he can ſay any thing 
« for himſelf why he the ſaid Thomas Clarke ſhould not be 


* convicted of the premiſſes above charged upon him, &c. and | 


<* thereupon the ſaid Thomas Clarke, of his own accord, fully 
« acknowledges the premiſſes, &c. to be true as charged, and 
does not ſhew to me any ſufficient cauſe why he ſhould not 
be convicted thereof. Whereupon all and ſingular the pre- 
<* miſſes, Sc. being conſidered, and due deliberation being there- 
« unto had, I do adjudge and determine that the ſaid Thomas 
* Clarke is guilty of the premiſſes, &c. and that the ſaid Tho- 
* mas Clarke is therefore an idle and diſorderly perſon, and is allo 
therefore a rogue and vagabond, within the true intent and 
meaning of the ſtatutes in that caſe made and provided. And 
4 the ſaid 7. bomas Clarke is accordingly by me convicted of the 
* offence 
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0 offence charged upon him in and by the ſaid information, 
te and of being an idle and diſorderly perſon, and a rogue and 
© vagabondin form aforeſaid: and I do hereby adjudge and order 
* that the ſaid Thomas Clarke be therefore committed to the 
« houſe of correction, there to remain for the ſpace of one month, 
« being a leſs time than until the next general quarter ſeſſions 
« of the peace; or until the ſaid Thomas Clarke ſhall find ſuf. 
« ficient ſureties to be bound in recognizance to appear before 
ce the next quarter ſeſſions, and for his good behaviour in the 
© mean time. 

Mr. Selwyn laſt term took exception to this conviction, becauſe 
it was not alleged in the information that the playing at bowls 
was out of the defendant's, own erchard, and it is only unlawful 
ſub modo: And the court upon this exception quaſhed the con- 
viction. —A fterwards, in the ſame term, Lord Mansfield ſaid, a 
doubt had ariſen, whether, as by another part of the 16th /e#7o7: 
of ſtat, 33 Hen. 8. it is made unlawful for a /abourer to play at 
any time out of Chriſtmas, the conviction was not good; as the 
defendant was ſtated to be a /abourer, and the playing laid on the 
16th of Auguſt. But, his lordſhip obſerved, the puniſhment 
appeared to be under the vagrant act, 17 Geo. 2. c. 5. ſeck. 2, 
therefore deſired it might be ſpoken to again upon this new 
point, and alſo conſidered, whether it was a good adjudication 
under this latter ſtatute, _ 

And now. Mr. Juſtice Afton (Lord Mansfield abſent) deli- 
vered the opinion of the court, 

This conviction 1s a jumble and comifiifion of charges and 


| puniſhments, It is a conviction for playing at bowls, and the 


Playing at 
bowls does 
not conſtitute 
an idle and 
diforderly 
perſon. 


puniſhment inflicted is impriſonment as being an idle and diſ- 
orderly perſon. The ſtat. 33 H. 8. c. 9. ef. 16. lays a pe- 
nalty of 20s. on every labourer, Sc. playing at bowls out of 
Chriſtmas. The puniſhment therefore is clearly not under this 
ſtatute. The ſtat, 17 Geo. 2. c. 5. ſect. 2, deſcribes four kinds 
of idle and diſorderly perſons: and being an explanatory act, 
we cannot go out of it. Now 4owling is not an offence within 
any of theſe deſcriptions ; conſequently the defendant is not pu- 
niſhable as an idle and diforderly perſon : But the puniſhment 
is under this latter ſtatute. Therefore we are all clearly of 
opinion that the conviction ought to be quaſhed, 
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"Tz I'S was an action for a malicious proſecution in prefer- 


ing a bill of indictment againſt the plaintiff for forging 
a note of hand. Four witneſſes were called to prove that the 
hand-writing was not the plaintiffs, and the judge directed the 
jury in his favour : But the jury found a verdid for the defend- 
ant. Upon a motion for arule to ſhew cauſe why the verdict 
ſhould not be ſet aſide, as being a verdict againſt evidence, and a 
new trial granted, the court ſaid the defendant had been ſuf- 
ficiently tried once, ber the ſuit was of a criminal nature. 

| Motion denied. 


_ Jones ver us RanpaLL and another, 


ASSUMPSIT upon a wager, ** Whether a decree of the 

* court of Chancery would be reverſed on appeal to the 

% Houſe of Lords.” The decree was reverſed, whereupon the 

plaintiff brought this action, and obtained a verdict for fifty 
guineas, the amount of the wager laid. 

Mr. Dunning had moved in arreſt of judgment: Firſt, Becauſe 


the event was not contingent, but certain; and ſecondly, becauſe 
the contract was illegal, being contra bonds mores. 


Mr. Wallace and Mr. Mansfield, now ſhewed cauſe, 1. This 
was a fair tranſaction between the parties, whoſe knowlege, or 
rather ignorance, reſpecting the event, left it equally uncertain 
in whoſe favour it would finally be decided. Therefore, as be- 
tween them, it was certainly contingent: 2. It is not within 
any of the ſtatutes againſt gaming; and therefore, like all other 
bets which are not prohibited by poſitive law, recoverable by 
action. 3. With reſpect to its being illegal, there is no caſe in 
point; and therefore, if immoral, it muſt be decided to be fo 
from the nature of the contract itſelf. But is it more immoral 
than a wager between two ſons upon the lives of their reſpec- 
tive fathers, which was the caſe of the Earl of March v. Piget, 
Trin. 11 G. z. B. R. and adjudged a good and valid wager ? 
There is no fraud ; no impoſition imputed to either of the parties; 
no ſuggeſtion of any perſonal influence with reſpect to the de- 

3 ciſion; 
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ciſion; nor does it in itſelf import any * reſpect to the es 
ture of the Houſe of Lords, but was meant by the plaintiff 
merely as a ſort of inſurance upon his cauſe; therefore there 
is no ground to fay that this contract is in its nature an et 
contract. 

Mr. Dunning, in i of the rule, began by ſtating, that 
in fact it was an ꝝſurious bet to prevent the plaintiff being ſent 
to gaol ; but allowed that the court muſt decide upon the e- 
cord only. 

He admitted that this was not a caſe within any of the acts 
of parliament againſt gaming : nor did the idea of perſonal in- 
fluence make any part of the ground of his objections; at the 
ſame time he inſiſted, that if ſuch a wager had been laid by a 
member of the Houſe of Lords, it would not have been compe- 
tent to him to recover it : what was law therefore to one per- 
ſon, was law to every other perſon of whatever denomination. 

But he ſaid, the queſtions upon this motion are two: Fir/t, 
Whether this wager is fair? Secondly, Whether it is not void, 
as being contrary to common decency? It is eſſential to the va- 
lidity of a wager that the event be contingent : But the laws of 
this country are clear, evident and certain: All the judges know 
the laws and, knowing, them, adminiſter juſtice with upright- 
neſs and integrity. The event therefore was certain, and of 
courſe the wager ſuch, as in its nature was impoſſible to be 
I the firſt ground of objection i is a good one, it ſerves 
to illuſtrate and ſtrengthen the ſecond. For the contract in 
that caſe muſt Corky either that the judges are ſo ignorant 
of the laws as not to know them, or, knowing them, are wicked 
enough to decide againſt their knowlege. A propoſition there- 
fore that draws with it ſo odious and diſgraceful a conſequence, 
is in itſelf ſo ſhamefully indecent and diſreſpectful, that it ought 
not to be countenanced or upheld. 

Lord Mansfield — This caſe muſt be decided upon the Rate of 
it as it appears upon the declaration. It is there ſtated to be 
a wager made by the defendant who was the party appealing in 
a cauſe depending before the Houſe of Lords; and who, in caſe 
the judgment was reverſed in his favour, was to pay 501. to the 
plaintiff; if it was affirmed he was to receive 50/. He was wil- 
ling therefore to receive ſomething if he loſt by the deciſion, 
and to pay the ſame ſum if the judgment were in his favour: 


The chances therefore were equal. 


The 


n reren „err R U 3 2 
5 r 22 5 a 000 A eats x os . , 
4 + n 3 n 3 nw: CET TN" BE p ” HS. 5 RE „ 

- . <\c . T F 


Faſter Term 14 Geo. 3. B. R. 


39 


„„ 


The queſtion upon this ſtate of it is, Whether this contract 
18 againſt law, and void upon the face of it? 

It is admitted by the counſel for the defendant, that ihe 
contra& is againſt no poſitive law : It is admitted too, that there 
is no caſe to be found which ſays it is illegal: But it is argu- 
ed, and rightly, that notwithſtanding it is not prohibited by any 
poſitive law, nor adjudged illegal by any precedents, yet.it may 
be decided to be ſo upon principles; and the law of England 
would be a ſtrange ſcience indeed if it were decided upon pre- 
cedents only. Precedents ſerve to illuſtrate principles, and to 
give them a fixed certainty. But the law of England, which is 
excluſive of poſitive law, enacted by ſtatute, depends upon prin- 


ciples ; and theſe principles run through all the caſes according 
as the particular circumſtances of each haye been found to fall 


within the one or other of them. 

The queſtion then is, Whether this der is againſt princi- 
blen z If it be contrary to any, it muſt be contrary either to 
principles of morality, for the law of England prohibits every 
thing which is contra bonos mores; or, it muſt be againſt prin- 
ciples of ſound policy; for many contracts which are not againſt 
morality, are ſtill void as being againſt the maxims of ſound 
policy. With reſpect to the firſt queſtion, Whether it is 
againſt morality? This contract is equal between the par- 
ties; they have each of them equal knowledge or equal igno- 
rance: and it is concerning an event which, reaſoning by 
the rules of Predeſtination, is to be ſure ſo far certain, that it 
muſt be as it ſhould afterwards happen to be. But it is 
a future event equally uncertain to the parties, whether the 
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Houſe of Lords would be of the ſame or a different opinion 


with the Chancellor; the preſumption, if any, rather againſt 
the perſon betting in oppoſition to the Chancellor's judgment. 

No doubt there may be a wager of this kind under ſuch cir- 
cumſtances as would render it immediately immoral, and 
change it into a crime; and of theſe there are ſome in the 
books; as in evalions of Simony, where a perſon who wanted 
to be made a Biſhop, converſing with the perſon who had moit 
intereſt at Court upon the ſubject of a See that was then vacant, 


ſaid, IT will bet yoa ſo much, naming a conſiderable ſum, 


that I have not the biſhoprick.” This was a mere colour to 


diſguiſe what was the real intention of the party, which 


was, to purchaſe it. The contract in that caſe was clearly and 
manifeſtly corrupt, and therefore void. So if the preſent wager 
had been made with one of the Judges or one of the Lords, it 

1 LE. | would 
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1774. would have been a bribe. Or if it had been as Mr. Dunning 
Jowes ſtated it, merely a colour to cover uſury, then, notwithſtand- 
verſus ing the diſguiſe of the wager, the moment the truth appeared 
Ran bart. it would remain to be governed by principles, as if the parties 
had really entered into ſuch a corrupt agreement. Again, if 
it had been a wager laid with either the Attorney or counſel 
in the cauſe, it would have been an objection. But there is no 
fact of that ſort in this caſe; which is a tranſaction, that, as far 
as I can fee, contains nothing either immoral or contrary to 
juſtice. As to the certainty of the law mentioned by Mr. Dun- 
ning, it would be very hard upon the profeſſion, if the law was 
ſo certain, that every body knew it : the misfortune is that it 
is ſo uncertain, that it coſts much money to know what it is, 
even in the laſt reſort. | 1 | | 
The ſecond queſtion is, Whether this contract is againſt ſound 
policy ? And ſuppoſing it clear of all the circumſtances before- 
mentioned, ſuch as its being upon equal terms, without fraud, 
and with a view only of ſecuring ſomething to the appellant, in 
- caſe the deciſion went againſt him, I profeſs that, even inde- 
pendent of thoſe circumſtances, I ſee no objection to it in ſound 
policy. From my own memory of this cauſe, if there ever was 
uncertaitity in any caſe it was in this. | 
When a nice queſtion therefore is depending, it may be 
a point upon which even perſons in the profeſſion may 
differ; and if either they or any two other perſons bet about 
the deciſion, provided there be no fraud or colour in the caſe, 
I ſee no reaſon why they ſhould not do ſo. The preſent caſe 
being of that ſort, and not being prohibited by any, poſitive law 
nor contrary to any principle of ſound policy or morality, I do 
not think we are at liberty to prevent the plaintiff from bring- 
ing his action to recover the money he has won, and therefore 
I am of opinion that the rule for arreſting the judgment ought 
to be diſcharged. The three other Judges concurred. 


Tueſday, | | 

Apeil 26th STATHAM verſas BELL, 
A HIS was a caſe out of Chancery upon the conſtruction 
the teſtator of a will; the ſubſtance of the facts ſtated was as fol- 


ſuppoſed his 
e e lows, That 


enſient at tlie | 
time of making his will, «rhen he /oculd attain his age of 21 years : but if a daughter, then one mozety of 

of his eſtate tohis ave, and the other motety to his tve daughters (there being one alive at that time) 
when they ſhould attain their ages of 21, with furvivorfhip as between the davghtors ;1t both die before 
21, their moiety to go to the wife and her heirs for ever; if ſhe died, her ſ>are to go io them, The 
wife proved not to have been cxfrert + the teſtator died, and fo did the &..uchicr without ule and under 


age. The wife ſhall take the vue late. 


Statham being ſeized in fee of the meſ- 


ſuages 
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„ ſuages in queſtion, made his will, by which, among other 
« things, he there ſays ;—* Whereas my wife is now pregnant, 
T if ſhe bring forth a ſon, I will that he ſhall inherit my eſtate 
« at twenty-one years old, paying 4/7. a year to my wife and 
% 204. a year to my daughter, at her coming to the age of twenty- 
« one years, and 10 J. more to her on the death of my wife: 
« but if it be a daughter, I give one moiety to my wiſe, and 
the other to my two daughters to be divided between them, 
and to be given them at the age of twenty-one years. If 
either die before that time, the ſurvivor to have her fifter's 
«© ſhare: if both die before that time, I give both their ſhares 
to my wife and her heirs for ever. If the die, then I give her 
«« ſhare to my two daughters. The teſtator died leaving his 
e widow and an only child, a daughter; the teſtator's wife 
< was not enceint at the time of making the will, nor at the 
« time of the teſtator's death. The daughter died under age, 
and without iſſue.— The queſtion ſtated for the opinion of 
„ the court was, whether the wife took any, and what eſtate 
< under this will, no child being born ? 

Mr. Kenyon for the plaintiff. 

The ſingle queſtion is, whether it was the intention of the 
teſtator, that in the event which has happened the wife ſhould 
take the whole eſtate? He inſiſted ſhe ſhould not, but upon 
the precedent condition expreſſed in the will, viz. the birth of 
a ſecond daughter, and the death of both without iſſue, which 
condition was not performed, and therefore ſhe could not be 
entitled. For if a ſon had been born, he was to take the whole 
eſtate, ſubject to the incumbrances charged upon it. If a 
daughter, one moiety only was to go to the wife, and the other 
moiety to the two daughters; and if both daughters died without 
iſſue, then the wife was to have the whole; therefore he did not 
intend that in @// events the eſtate ſhould go to his wife; but only 
upon 2 particular contingency, which contingency has not hap- 
pened. Comberbach 437. Eſicott verſus Warry.—sS. C. 2 Eg. 
Caf. Abr. 361. under another name. *© Deviſe of a term to 
an infant in ventre /a mere, if it ſhould be a fon; and if it 
* ſhould be a ſon and die under age, then to the teſtator's grand- 
* ſon. It proved a daughter, and it was adjudged upon ſpecial 
s verdict, that the executrix, and not the grandſon, ſhould 
have the term; becauſe the grandſon was not to take, but upon 
a precedent contingency, vix. the birth of a ſon, which did not 

| M «© hap= 
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o happen. So 1 5 3 condition, ig. the birth 


of a daughter, has not 1 and therefore che wife is not 


entitled. 
Again 2 P. Williams 390. Davis v. Ms + ee Devife to B. 


= in tail general, and if B. die without iflue in the life-time 


«c « of the teſtator's wife, then the wife to have the premiſſes ſor 
< life, remainder to C. in fee. B. dies without iſſue, but the 


8 teſtator s wife dies before B. Adjudged by Reynolds Juſtice, 


65 that. the remainder limited to C. is a contingent remainder, 
depending upon the death of B. without iflue in the life of 
* the teſtator's wife; and as that contingency never happened, 
« the remainder which depended thereon could never ariſe.” 
So here, the limitation to the wife depended upon the birth of a 
daughter, and the death of ſuch daughter without iſſue, but 
that Fontingenep has not happened, and therefore the wife can- 
not be entitled. | 

Both the above cafes are a in point. The caſe of 
Janes verſus Weſtcomb may be cited againſt the plaintiff; but 
in that caſe there was an immediate bequeſt to the wife : here 
there were contingencies to NO firſt; neither of which have 
happened. | 

Mr. Davenport for the defendant contra. 

Upon the natural conſtruction of the words of this will, it 
was clearly the manifeſt intention of the teſtator not to leſſen the 
benefit of the wife if ſhe ſhould prove not to have been enceint; 
but in caſe he ſhould die leaving no ſon, or a daughter or 
daughters who ſhould ſuryive his wife, or leave iſſue, then that 
his wife ſhould take the whole eſtate. If ſo, in the event which 
has happened, ſhe is clearly entitled notwithſtanding the con- 
tingency, upon which the ſubſequent limitation was to ariſe, 
has not taken place, There are many caſes where words full as 


conditional and contingent as the preſent have nevertheleſs been 


conſtrued to be words of limitation. So was Holcrof?'s caſe, 
Moore 4.86-7. Deviſe to the uſe of the firſt fon of Sir John 
« Holcroft in tail, and ſo to the ſecond, third, and fourth ſons 
« ſucceſſively. And if it fortune the ſaid Fourth ſon to die 


«© without iſſue, remainder over to Hamlet Holcroft with di- 


vers limitations over: Sir John Holcroff never had but on 
ſon. The queſtion was, whether the ſubſequent uſes could 
ariſe; and by the court held, that they could, for the words 
amount to no more than a limitation of the eſtate; and are 
not 2 condition precedent to the eſtate of Hamlet. Jones 

| 4 verſus 
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verſus Veſtcomb. Prec. Chan. 316. 3 Lev. 125. 2 Str. 1092. 1774. 
to the ſame point. And he obſerved there were repeated inſtances Fe 
in which words of condition have been conſtrued as limitations werfus 
inſtead of contingencies ; the lateft in point of time is Vite BELL. 
verſus Barber, Eaſter term 1771 : there the deviſe was, to ſuch 
child or children as the teſtator's wife ſhould happen to be en- 
ceint with at the time of his death: The teſtator had only one 
ſon at the time of making his will; two were born after the 
will was made, and before his death: but his wife was not 
enceint at the time of his deceaſe ; yet the court held, © it 
4 was manifeſtly his intention to comprehend all the children 
« which ſhould be born of his then wife, whether before, or 
« after his deceaſe. — In the preſent caſe, the intention is ap- 
parent, that if a ſon had been born, he was to take the eſtate, 
but in caſe of a daughter and general failure of iſſue before 21, 
the wife was to take the whole. In either event therefore the 
deviſe in the preſent caſe would take place; as an executory 
deviſe, if the contingency had happened, or as an immediate 
limitation upon the contingency which has failed. 
| The court took time to adviſe. 
Afterwards, on the 16th of May, Lord Mansfeld, having 
firſt ſtated the caſe at large, delivered the unanimous opinion of 
the court as follows: 
« ur opinion is in theſe words: It was the plain in- 
<< tention of the teſtator, that in caſe no ſon ſhould be born, 
<« and he ſhould have no daughters who ſhould live to the age 
af twenty-one years, that the wife ſhould have the whole 
« eſtate: and in the event which has happened the is ſo 
« entitled.” 
His Lordſhip added, that the facts of this caſe differed from 
the famous caſe of Jones verſus We/tcomb. For here it was 
clear, that if the teſtator had died during the pregnancy of 
his. wife, the eſtate would have deſcended to the heir at law in 
the mean time. 


"Wo" Tueſday, 

GooDTITLE ex dim. Hart ver/us Know. AT ab 
HIS was an ejectment brought to recover certain lands Peviſe of 
particular 


in the pariſh of Alderchurch in the county of Lincoln, __ in aid 
to which the leſſor of the plaintiff claimed to be entitled as gaser = 


ſonal eſta Ade 
to truſtees, for the payment of debts, legacies, and funeral expences, “ All the reg, rt due, and rema. d., 
of his real and perſonal etate to his wife, her heirs, executors and admini!l ators.— 1 he perſona! etate is 
tuficient, The lands der wvi/ed in aid, pals to the wife under the r/auary m. So if the perional eftare 
had proved defcient in "_ only, the wife would have been entitled to the : remainder. 


heir 
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heir at law of James Humberton And on the trial a verdi& 


was found for the plaintiff, or a moiety of the premiſes in 


queſtion. 
Upon a motion to ſet aſide this verdict, it was ordered by 


conſent of parties, that the verdict ſhould be ſubject to the 


opinion of the court upon the following caſe : 
The teſtator Humberton being ſeized in fee of the premiſes 


*in queſtion, and of other lands, partly in poſſeſſion, and 
partly in reverſion, after the death of his wife; by his will, 


after ſeveral precedent deviſes and bequeſts, gave and de- 
* viſed as follows“: In caſe my perſonal eſtate, excluſive of 
* ſuch part thereof as I have before given and bequeathed to my 
<< wife, ſhall not be ſufficient to pay all my debts, legacies, and 
re funeral, expences ; I hereby give to Matthew Kenrick and 


<c William Reeve and their heirs, all my lands and eftates at 


% Aldercharch in the county of Lincolnſhire, upox TRUST to 


s ſell and diſpoſe of the ſame as ſoon as convenicatly may be 


<< after my deceaſe; and the money ariſing from ſuch ſale, I 
„will and direct ſhall go, and be applied towards making 
„good any deficiency as ſhall happen in my perſonal eſtate; 
and if after ſuch ſale the money ariſing thereby ſhall in any 
“ reſpect be deficient, I. do then ſubje& and make liable, the 
< reverſion of my lands ſettled in jointure upon my wife to make 
* good the ſame. The teſtator concludes thus: And /a/tly, all 


e the re/t, ręſi due, and remainder of my real and perſonal eſtates 


„ whatſoever and whereſoever, I give, deviſe, and bequeath to 
% my ſaid dear and loving wie, her heirs, executors, and ad- 
„ miniſtrators; and I e we her my ſole executrix. 

The teſtator died ſoon after, without altering his will, leaving 


the leſſor of the plaintiff, and William Blunt, his heirs at law.— 
After his death the will was proved, and out of his perſonal 


eſtate all his.debts and legacies were paid, and there was no oc- 
caſion to call in the affiſtance of the real eſtate. The queſtion 
was, Whether the plaintiff as co-heir was entitled to recover 


«<< the lands and eſtate at Aller church?“ 


Mir. Filſon for the plaintiff. The queſtion depends upon, 
whether the teſtator intended to comprite the premiſes in queſ- 
tion in the reſiduary clauſe? He argued that the teſtator did not 
intend to compriſe them, and if he did not, then the widow is 
not entitled, but they deſcend to the heir at law. He cited Roe 


verſus Flood, Forteſcue 184. and Wright verſus Hall, there cited, 


. 1 P. Will. 302. 


1 Mr. 
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Mr. Cuft for the defendant. Upon the whole will there is 
no title in the heir at law: For the intention of the teſtator is 
clear, that his heir at law ſhould not have the eſtate. In Roe 


v. Flood it was held, that the eſtate did not paſs under the re- 


ſiduary clauſe, becauſe it was a laßſed deviſe ; and the court ſaid, 
that reſidue muſt be expounded to mean reſt and reſidue of the 
teſtator's lands undeviſed at the time of making his will, not, 
at the time of his death. But the queſtion in this caſe is, whe- 
ther lands deviſed upon a contingency which never happened, 
ſhall paſs by this reſiduary clauſe? In ſupport of which, he 
cited Sprigg v. Sprigg, 2 Vern. 394. deviſe of lands to execu- 


1774. 


Goobrirur 
ex dim. 
Hax r 
Ver/us 


Exor. 


tors to be ſold, and thereout to pay 5001. to A. if he return 


from beyond ſea; the reſidue to B. A. died before teſtator. 
Per Lord Keeper : The deviſe of 500. to A. if he be living, 


and ſhall return from beyond ſea, is a contingent deviſe and on 


a condition precedent, which not happening, is as if never 
given. Bethel v. Holmden in canc. Mich. 1772. Jones v. Weſt- 
combe to the ſame point. But, he relied on the caſe of Cie 
v. Gibbons, 2 Lord Raym. 1324. as a caſe in point. There, A. 
by will directed all his debts and funeral expences to be paid as 


ſoon as conveniently could be after his death, and gave a power 
to his wife to ſell, if need be, his lands, c. for that purpoſe, 


and .hen to pay his legacies, amongſt which he gave one of 


1 . to his wife, and the reſidue of his eſtate after debts and 


legacies paid he gave to his wifg. Lord Cowper was clearly of 
opinion that a fee paſſed by the deviſe of all the reſt and reſidue 
to the wife after payment, &c. 

Lord Mansfield after ſtating the caſe ſaid, I think this an ex- 
ceeding plain caſe. There are two lights in which it may be 
conſidered : Firſt, Whether in the event which has happened 
there is any deviſe at all of the premiſes in queſtion? If there 
is not, they go by the reſiduary clauſe to the widow ; for there 
are other eftates deviſed; ſo that reſt and reſidue is applicable 
to the other eftates that are ſo deviſed: and I am of opinion 
that they certainly are not deviſed at all; for the teſtator ſays, 
In caſe my perſonal eſtate ſhall not be ſufficient, en] deviſe 
Sc.“ He dies; his perſonal eſtate is more than ſufficient ; there- 
fore he has deviſed nothing. | 

But Secondly, I will ſuppoſe the perſonal eſtate had been 
a little deficient, and that there had been occaſion to make uſe 
of this deviſe to pay part of the debts, and that in conſequence 
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1774. of it they had been diſcharged... In the caſe I have put, the de- 
— vile would have once taken effect, and there would have been; 
T3 a reſulting truſt for ſomebody, ſubject to the charge ſo brought. 
Hart upon it. The queſtion would then be, whether in this caſe 
werſu" the heir at law could recover? One objection which has been 
org taken is that the legal eſtate is in the #ruſtees,.and therefore the 
heir at law cannot recover in this ejectment. In anſwer to that 
objection it has often been determined that an eſtate in truſt 
merely for the benefit of the ceſtuy que truſt, ſhall not be ſet up. 
againſt him; any thing ſhall rather be preſumed.: nor thall a man 
defend himſelf by any eſtate which makes part of the title of the 
leſſor of the Plaintiff... Now if the truſtees had paid this charge, 
they would then have become truſtees for the perſons entitled 
to the ſurplus after ſuch payment. Therefore if the heir at law 
be that perſon, the objection being upon a ground which makes 
part of his title, it ſhall not be ſet up againſt him. The queſtion 
therefore turns ſingly upon the conſtruction of the will: let us. 
ſee then what the deviſe in the will is ? Tt is a traſt originally, 
and in ſubſtance a charge on land; whish land is deviſed ſub- 
ject to raiſe by ſale or mortgage as much money as is neceſſary 
for the payment of debts, legacies, and funeral expences. It is 
therefore in ſubſtance and equity a deviſe of a charge upon the 
eſtate; which may be diſcharged by payment of the incum- 
| brance upon it; or, if not wanted, will reſt in the ſame ſtate as if 
* it had not been made ſubject to ſich incumbrance. This brings 
it very near the caſe of Cliſe v. Gibbons, 2 Lord Raym. 1324-5. 
It is land before devifed upon which a perſonal charge is let 
in; therefore the words, „All the reſt of the land,” neceſſa- 
rily make it come within the reſiduary clauſe. If it had 
| been fold, after payment of what was wanted, the reſt of 
| the money ariſing from ſuch ſale of courſe muſt go to the per- 
fon, to whom under the refiduary clauſe the land itſelf was to 
go, ſubject to ſuch payment and difcharge. Therefore in either 
caſe the widow is entitled. The three other Judges concur- 
red. | | | 
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Me ask Executrix ver /us Mas E. 


THIS was an action of debt upon bond conditioned for 

payment at a certain day. Plea, that it was given as an 
indemnity to the plaintiff's teſtator againſt another bond, and 
not damnified. Demurrer. 

The Queſtion was, whether the agreement ſtated in the plea 
could be given in evidence againſt the expreſs condition of the 
bond? 8 | 

Mr. Wilſon for the plaintiff. The plea is clearly bad, and the 
agreement cannot be given in evidence ; it being ſettled that no 

arol evidence can be given to abate or extend a bond or deed. 
Lord Bacon's Elem. Law, Regula 23. p. 82. Cro. Eli. 697. 1 
H. 7. 16. 8 Co. 155. Fitzg. 73. 2 Will. 347. Meres v. An- 
ſell, reported ſince in 3 Wil}. 275. 
Mr. Davenport contra. The plea is founded in truth and 


ma. + 
Lord Mansfield interrupted him. If the fact is true, it is a 


proceeding by the plaintiff contrary to the agreement, and the 


court would incline to get at it in another form. I think there- 
fore it would be better to make a motion to ſtay proceedings 


upon affidavit, and let it ſtand over; if upon motion the court 


ihould be againſt the defendant, he muſt pay cofts, and judg- 
ment upon the demurrer ſhall be final. The plea 1s clearly bad. 
After ſome aſſertions from the attorney for the plaintiff, Lord 


Mansfield ſaid, let there be judgment for the plaintiff. 


 CorTon verſus SMITH. 


HIS was an action for toll for a wharf in Gainſborough. 
A One count in the delaration ſtated, that the plaintiff was 
lord of the manor, and that he and all thoſe, &c. had imme- 
morially .uſed to keep and repair a wharf within the manor ; 
and, in conſideration thereof, had received toll of all goods land- 
ed within the manor; not confining it to the wharf. There 
was another count claiming a toll without ſtating any conſide- 
ration at all. Verdict for the plaintiff, 
Serjeant Hill had moved in arreſt of judgment, becauſe the con- 


ſideration ſtated in the firſt count was inſufficient in law; and a 
4 | coniideration 
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Jideration is 
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conſideration being expreſſed, the court would not preſume any 
other than the conſideration ſo ſet forth. 

Mr. Wallace now ſhewed cauſe. The caſe of Criſpe v. Bell. 
wood, 3 Leo. 424. is preciſely this caſe. The plaintiff's anceſtor 
there claimed the very toll in queſtion, exactly upon the ſame 
ground of conſideration, and the court then held it was a good 
one. Only two caſes have occurred ſince. hes v. Kirby, 2 
Lutw. 1519. in which cafe there was no deciſion, but only a 
guœre made by C. J. Treby. adly Trueman v. Walgham, 2 Wilſ. 
293. which was clearly a caſe of toll thorough; and therefore 
diſtinguiſhable from the preſent toll, which being claimed upon 
all goods landed within the manor, in conſideration of repairing 
a public wharf, is in the nature of a toll traverſe, where no 
conſideration in fact is neceſſary. 

Serjeant Hill agreed, that the caſe in 2 Will. 293. was a toll 
thorough, where a conſideration was neceſſary to be laid; and ad- 


mitted that in a toll traverſe, as here, no conſideration was neceſ- 


ſary, becauſe it is implied. But he inſiſted that as the plaintiff had 
thought fit to lay a conſideration and to make it part of his pre- 
ſcription, the conſideration, as laid ought to be ſufficient in law: 


but this was not: for no conſideration is binding upon a third 


perſon unleſs he receive the benefit of it, and here every body 
who pays has not the benefit of it. As to the caſe in 3 Lev. 424. 


it is not this toll; and that caſe is no where reported, or even 


cited, but in 2 Lev, 96. | 

Lord C. J. Treby in Lutwytche makes a guare if ſuch a con- 
ſideration be good. 

Lord Mansfield. In this caſe every body that pays has a benefit; 
for if they go to the wharf they have the benefit of it, and if they 
land their goods elſewhere within the manor, they land upon the 
plaintiff's private property. The quære made by Lord C. J. 
Treby, in Lutwyche is rather againſt the defendant here; for it 


is, guere if not well alleged, and the plea good? Which ſhews 


he inclined to think it was. In the preſent caſe the landing 
is upon the plaintiff's private property, and in 3 Lev. 424. the 
court held the conſideration good. 

The three other Judges concurred. Per Cur. he for 
the plaintiff, 


BUR TON- 
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BURTON SHA Y wver/us GILBERT. 


\H1S was an ation of Rs Sh Plea 1ſt. Not guilty : 

2d. A juſtification under an authority from Jeſepb Cal- 
werly the Cena deviſce of the lands in queſtion, under a will 
made by Nicholas Newenden dated 7th Auguſt I759 upon the 
validity of which will iſſue was taken. 
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One having 
made his will 
and a dupli- 
cate thereof, 
delivers the 
duplicate to 
A. After- 
wards he 
makes ano- 


ther will, by which he revokes all former wills and at the ſame time 3 that part of the former will 
which was in his eavz cuſtody. Before his death he tends for an attorney to make a third will, but is 
ſenſeleſs before he arrives; after his death, the firſt and ſecond will are found tegether in a paper both cancalled'; ; 
bat the duplicate of the firit, is found ancancciled, amongſt his other deeds and papers. Ihe act of cancelling 


the /atter will does not Jet up the d: TY of the former. 


The cauſe was trie W at the laſt Den? aſſizes fo Suſpe, whoa a 
verdict was given for the plaintiF, ſubject to the opinion of the 
court upon a caſe ſtated, the ſubſtance of which was as follows. 

That Nicholas Newenden, on the 7th of April i759, duly made 
and executed his laſt will and teſtament, and at the ſame time 
executed a duplicate. Ar the time of making his will of 1750, 
he told one of the witneſſes that the will was made in order to 
make his wife eaſy : Afterwards, he aid it was not a will to his 
liking, and that he ſhould alter it if he lived. Nicholas's wife died 
ſoon after: That the teſtator, upon the 7th of May 1761, fetch- 
ed one part of the old will down ſtairs to have it altered, and. 
then duly made another will of that date: In this will the deviſes 
were different from thoſe in the will of 1759.“ That Nicholas, 
after executing this latter will, took the ſaid one part of the old 
will in his hands, tore off his name and ſeal, and directed Mr. 
Sampſon, the perſon who had made the new will, to cut off the 
names of the witneſſes to the old one: Which he did in the teſ- 
tator's preſence ; and at the execution of this ſecond will, he ſaid, 
he made it in order to give Mary Engliſh, a deviſee in the firſt, a 
greater portion, for otherwiſe Mrs. Weſton, another deviſee in 
the firſt, would have more than her ſhare. That he delivered 
this latter will to Mr. Sampfon, who lived at about twenty miles 
diſtance, deſiring him to carry it to his houſe and keep it; 
at the ſame time, he aſſigned as a reaſon. for ſuch requeſt, that 
if his heir at law Ann Newenden, or his daughter Weſton, 


— 


VN. B. The bequeſts themſelves made no queiticn in the caſe, the only material cir- 
cumitance was, that the deviſes in the latter will, varied from thoſe in the former. 
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1774. ſhould find it, they might deſtroy it. Said there was a du- 
Bosen pPlicate of the will of 1759, in Mrs. Weſtox's cuſtody; but would 
sua]. wer/as Keep fhis, meaning his laſt will, as private as he could. Mrs. 
&UuzkT- Moſton lived about ten miles diſtant from the teſtator, but was 
in the houſe when the ſearches were made after his death. 
That Anne Newenden lived with the teſtator, and was about 
eighteen years old when he died. That Mary Engliſb died in 
the life-time of the teſtator. That, ſometime after her death, 
he ſent to Mr. Sampſon the following note—* Sir, I pray you to 
«© ſend me the will which you have of mine.” A ſecond note was 
fent on the 14th of April 1762. —“ Pray ſend me the will by 
e the newſman.” — That, in conſequence of this note, Sampſon 
ſent back the will of 1761 to the teſtator, who, before his death, 
ſent to Mr. Fheeler an attorney, to come and make another 
will ; who accordingly come in about an hour's time ; but the 
teſtator had then loſt the uſe of his ſenſes, and died on the 28th 
of December 1762. That two ſearches were made in the teſtator's 
cabinet and boxes after his .death, the keys of which were in 
Anne Newenden's poſſeſſion; and one part of the will of 1759, 
and the will of 1761, were found together in a paper, both can- 
celled. The other part of the will of 1759 was found uncan- 
celled in the teſtator's room, amongſt other deeds and papers. 
The queſtion for the opinion of the court upon theſe facts, 
was, Whether the teſtator died inteſtate or not; that is, 
Whether the will of 1759 was revoked ?” 
For the plaintiff, who claimed under the heir at law, it was 
infiſted, that the will of 1759 was abſolutely and completely 
revoked by the act of the teſtator in cancelling that part of it 
which was in his cuſtody, notwithſtanding the duplicate re- 
mained whole and uncancelled: And ſo it was held in Sir 
Edward Seymour's caſe, cited by Lord Cowper, in Onions verſus 
Tyrer, 1 P. Ws. 346. 2 Vern. 743. Secondly, being a du- 
plicate only of a will already cancelled, it cannot be ſet up again, 
but by an a#ual republication : For, fince the ſtatute of frauds, 
there can be ino- ſuch thing as an implied republication. 2 Eq. 
Caf. Ab. 768-7. marginal notes: Com. Rep. 38 3-4. cited arg 
Acherley verſus Vernon. 3 Bur. 1496. I Pez. 191. 1 Vilſ. 310. 
In the preſent caſe, not only no a# of republication is ſtated, 
but no appearance of any intention in the teſtator to re-eſtabliſh 
his firſt will, can be collected from the facts found: On the 
contrary it is manifeſt, that he was uniformly diſſatisfied with 
the diſpoſition he had there made, from the time he executed 
it to the hour of his death. | 
| 4 | For 
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For the defendant contra: That the will of 1759 was not 
revoked. For the caſe ſtates that the will of 1759 was a ſub- 


fijting will at the time of the teſtator's death, and in his own 


poſſeſſion at that time. It is found likewiſe, that the will of 
1761 was cancelled. By that act therefore, the will of 1759 
is again ſet up, notwithſtanding the clauſe in the will of 1761, 
revoking all former wills. This doctrine is expreſsly laid down 


in Glazier verſus Glazier, ſince reported in 4 Bur. 2514.— 


« Teſtator made two wills; both found to have been in his 
cuſtody at the time of his death. —The jecond was cancelled, 
the firſt, uncancelled. —It was there argued, that the act of making 
the latter, was a revacation of the former, and the ſecond being 
cancelled, the teſtator muſt be held to have died inteſtate. But, 


per cur. Such revocation is itſelf revocable, and being can- 


« celled by the teſtator, it has no effect; no operation at all : 
„The fit will therefore ftands good.“ 

With regard to the queſtion, whookes the cancelling « one part 
of a will is a cancelling of the duplicate, in ſome caſes it may 


be ſo held; as where the duplicate 4s in the poſſeſſion of a per- 


ſon whole intereſt it might be to keep it from the teſtator, or 
where there is an actual withholding it from him, or neceſſary 
impediments lie in his way, and prevent his gaining the poſ- 
ſeſſion of it. But in the preſent caſe, it is expreſsly ſtated that 
the uncancelled part was found among the teſtator's other deeds : 
He had therefore full power to deſtroy or preſerve it; and having 
done the latter, with the knowledge of the ſecond being can- 
celled, it is ſtrong evidence that he meant it ſhould ſtand as his 
laſt will. 


1774. 
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SHAW verſus 
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The circumſtance of the firſt will being cancelled, makes no 


alteration, but it is equally revived by the ſecond being can- 


celled : and ſo it was held in Onions verſus Tyrer. 1 P. Wms. 
345. reported likewiſe in 2 Vern. 743. and Pre. Chan. 459.— 
One made his will.—Afterwards he made a ſecond will, by 
which he revoked all former wills, and directed the firſt to be 
cancelled, which was accordingly done: This latter will was 
not duly atteſted to paſs real eſtates. The queſtion was, ** whe- 
* ther under theſe circumſtances the teſtator did not die in- 
< teſtate? But the court held that the ſecond will not being 
duly atteſted, was a nullity, and did not revoke the former, 
which therefore was good. The preſent however is a much 


ſtronger caſe: For here there was a deliberate cancelling of the 


ſecond 


— —— . CLE 4w, 
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The mere act 


of cancelling a 
will is no re- 

vccation, un- 
lets done ani- 


mo revecand.. 


ſecond by the teſtator himſelf: Not a mere — agfect in the 


inſtrument. 
Again, it is clear from the facts found i in the ſpecial verdiq, 


that the teſtator never intended to die inteſfate, which is material, 
as againſt the claim of an Heir at law; and fo was Lord Cowper's 
opinion in the caſe of Onions verſus T yrer. 1 P. Wis. 345, 

before cited; where he ſays, ** tho' the firſt will was ordered by 
the teſtator to be cancelled, and the fame was in fact cancelled, 
yet all this being upon a preſumption that the latter will was 
good and duly executed, it is properly relievable under the head 
of accident. 1 P. Wms. 345. 

It was ſuggeſted that the parties were willing to hans a ſecond 
argument, if the court entertained any doubt. 

Lord Mansfield. I believe we none of us have the leaſt particle 
of doubt in this caſe. I ſee no new light that can be thrown on 
the ſubject; there is no caſe in point; and the principles of 
law are clear enough. Since the ſtatute of frauds, a will cannot 


be revoked, but by an inſtrument executed according to the 


ſolemnities required by that ſtatute ;-or by burning, cancelling, 

tearing, or obliterating the fame * the teltator inf or 
by dis für ectiene 

With reſpect to the revvcation of a will by the act of e 
it is in itſelf an equivocal act; and, in order to make it a revo- 
cation, it muſt be ſhewn quo animo it was cancelled. For, 
unleſs that appears, it will be no revocation. As, if a man 
were to throw the ink upon his will, inſtead of the ſand; tho' it 
might be a complete defacing of the inſtrument, it would be no 
alas ; or ſuppoſe a man, having two wills of different 
dates by him, ſhould direct the former to' be cancelled; and 
through miſtake the perſon ſhould cancel the latter : ſuch an 
act would be no revocation of the laſt will: or ſuppoſe a man, 
having a will conſiſting of two parts, throws one unintentionally 
into the fire where it is burnt; it would be no revocation of 
the deviſes contained in ſuch part. It is the intention, there- 
fore, that muſt govern in ſuch caſes ; and that was the ground 
of the determination in the caſe of Onions verſus Tyrer, 2 Vern. 


743. upon the mention of which, in the argument, I thought 


that ſomething remained, which was not ſtated. The whole 
queſtion there turned upon the act of cancelling, being under a 
miftake. Indeed there was ſome doubt upon the evidence, whe- 
ther the firſt will was cancelled at all: But Lord.Cowper there 


ſays, ſuppoſing the firſt will had been cancelled, the teſtator 
5 did 
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will were preciſely the ſame as thoſe in the firſt, and to the ſame 
perſon. He did it therefore upon a ſuppoſition, that he had 
executed the latter aceording to the ſtatute of frauds; not with 
a deſign to revoke the deviſes as to the real eſtate. It is clear, 
therefore, that the ground of the determination in that caſe, 
was, its being a cancelling by miſtake ; not that the firſt will was 
revived for want of the latter being duly ſubſcribed by the 
witneſſes. The books make Lord Cowper add (which would 


perhaps be difficult to maintain) “ that even though the /aww 
held this to be a revocation, yet, under the head of accident, a 
court of equity would relieve. To be ſure, in order to explain 
any ſuch act of cancelling, tearing or defacing, Sc. as I have 


before mentioned, parol evidence muſt be let in. 


But ſee how ſtrong a caſe the preſent is, as to the teſtator 8 1 


tention to revoke: At the very time of making his firſt will, he 


expreſſes his diſſatisfaction at it; and adds, that he meant to alter 
it if he ſhould ſurvive his wife, becauſe Mrs. Weſton would. 
take more under it than he intended ſhe ſhould do. He perſiſts; 
in the ſame intention after the death of his wife, and executes. 


it by a new will in 1761, which is a complete, legal, and effec- 
tual will; and if he had died immediately after, whether he 
had cancelled the former, or not, it would have been revoked ; 
becauſe at the end of the ſecond will, there is a declaration by 
which he revokes all former wills. Befides this, he deliberate- 
ly cancels that part of the will of 1759 which he had in his 
own poſſeſſion ; and by the evidence it is clear, that he had not 
the duplicate in his poſſeſſion at that time; for he mentions 
that it was in the hands of Mrs. Weſton; and the reaſon appears, 
why he could not well get at it, from the circumſtance that in- 
duced him to give Mr. Sampſon the caſe of the ſecond will : 
namely, that if Ann Newenden or Mrs. Weſton ſhould get at 
it they might deſtroy it. 

The facts are too many and too ſtrong to admit of a queſtion, 
but that, at the time of making the ſecond will, the firſt was 
upon every principle of law cleatly revoked, and can never be 
ſet up again but by new will. It is however contended, that 
there are circumſtances which are equivalent in this caſe to a 
new will; and they are theſe : that Mary Engliſh, a favourite de- 
viſee under the will of 1761, died: By her death his intentions 
under that will are defeated; and being ſo, he had cancelled it. 
Further, that he had it in view to make a new will, and there- 


| | fore 


did not mean to do fo: Why? becauſe the deviſes in the ſecond: 
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1774. fore, there is the ſtrongeſt evidence of his intention not to die 
———— inteſtate; but he is ſpeechleſs before he can accompliſh it. 
| d Be it ſo: but he had actually cancelled the will of 1759: why 
ET then is the diſpoſition in that to be ſet up in preference to any 
other, or even to that made under the will of 1761? It does 
not appear when he cancelled the will of 1761, but he did it ſo 
leiſurely, that he put it up together with the will of 1759 and 
the reaſon, as it appears, for his doing ſo, was, becauſe he meant 
to make another will. It ſeems however upon ſearch that the 
other part of the will of 1959 had come from Mrs. Vęſton's, and 
was found amonſt the teſtator's papers. How did it come there? 
With what view? Upon what meſſage? Under what cir- 
cumſtances ? Whether the teſtator ſent for it, or not, we are 
all in the dark. The jury it is- true have not found that it was 
put there after his death, but they have not found how it came 
there, nor was any thing ſuggeſted about it at the trial. It be- 
ing therefore in the poſſeſſion of the teſtator, nobody knows 
how or why, there is no colour for it's being ſet up after the 
former part was * It is a vey ſtrong, and a oP 1 0 
caſe. ̃ 
. Aſton Juſtice. If "ou alu of che will of - 1759 had 
FOR = ſtill remained in the hands of the perſon to whoſe cuſtody 
dy of the tel. it Was originally entruſted, yet the cancelling that part which 
e the teſtator had in his own poſſeſſion would have been a ſufficient 
and the teſta- 2 of ſuch duplicate. 13 | 


tor cancels 


that which is in his cuſtody, it is an a cancelling of both. 


Mr. Juſtice Willes, and Mr. Juſtice Aſphurſt concurred. Per 
Cur. Let the poſtea be delivered to the plaintiff. 


"Tueſday, Har vlt ALDRIDGE. 

w ä 
3 lies FFT HIS came before the court on a caſe refered upon the 
for fdaciol 3 following queſtion; Whether under the circumſtances of 


PIO this caſe the plaintiff was entitled to recover ?—It was an ac- 
| tion of treſpaſs for enticing away ſeveral of the plaintiff's /er- 
vants who uſed to work for him in the capacity of journey- 

men ſhoemakers. The jury found that Martin and Clayton 

were employed as journeymen ſhoemakers by the plaintiff, but 

for no determinate time but only by the piece, and had at the 

time of the treſpaſs laid each of them a pair of ſhoes unfiniſh- 

ed; that the defendant perſuaded them to enter into his ſervice 


and to leave theſe ſhoes unfiniſhed, which they accordingly did. 
Mr. 


1 EEG ES Cot NES 0 6:3: Ron Fete FH IO EEE 


DER Fang 
8 


Eaſter Term 14 Geo. 4 B. R. 


35 


mon law, and that the only point for the opinion of the court 
was, Whether a journeyman was ſuch a ſervant as the law takes 
« notice of? In ſupport of which propoſition he inſiſted that 
a journeyman is as much a ſervant as any other perſon who works 
for hire or wages ; that neither in reaſon nor at common law is 
there any diſtinction between a ſervant i in one capacity or another, 
and that the 1 injury of ſeduction is in all caſes the ſame, though 
the recompence in damages may be different. To thew that an 
action of treſpaſs vi et armis lay at common law for taking a ſervant 
out of his maiter's ſervice, he cited Broke Ar. tit. Action fur le 
caſe, pl. 38. 11 Hen. 4. 23. pl. 46. In Fitzherbert, 168. D. it is 
laid down, that „if a man take an infant or other out of another g 
ſervice, he ſhall be puniſhed, although the infant or other were 
« not retained,” In Brooke, tit. Lab. p. 21. a diſtinction is ta ken 
between the taking a ſervant out of his maſter's ſervice, and the 
procuring him to depart or retaining him after a voluntary de- 
parture, being appriſed of his firſt retainer: In the two laſt 
of which caſes, an action on the caſe is the proper remedy ; in 


= the former, treſpaſs, at common law. But he inſiſted that in no 


caſe had there ever been a diſtinction taken with reſpect to the 
time for which a ſervant might be hired ; nor indeed before the 
tat. of E/iz. c. 4. was any precife time neceſſary; the object of 
which ſtat. was very different from the queſtion before the court, 
He preſſed the argument 46 inconvenienti, ſtating that it would be 
of great detriment to the town,' where the whole trade was in a 
great meaſure carried on by this ſort of ſervant. —That the ver- 


dict had found the defendant to be appriſed of the retainer of 


the ſervants, it being in proof that he had deſired them to leave 
their work then in hand unfiniſhed. 

Mr. Willes contra. The ſingle queſtion 1 A Whether the en- 
ticing away a journeyman ſhoemiker, who is hired to make a ſin- 
gle pair of ſhoes, is ſuch an inj ury to his maſter as that an action 
will lie for it? Now the j Jury have found that there was no 
hiring for any determinate time, but only by the Piece: :. If ſo, 
they could not be the plaintiff's ſervants ; for the term journey- 
man does not import that. they belong to any particular maſter. 

Lord Mansfield interrupted him. The queſtion is, Whether 


ſaying that ſuch a one is a man's journeyman, is as much as 


to ſay, that he is ſuch a man' 8 ſervant; that is, whether the 
Jury by finding him to be the plaintiff's Journeyman do not 
ex vi termini find him to be his ſervant? A journepman is a ſer- 


vant by the ay, ; and it makes no difference whether the work is 


I done 


_— | Darell, for the plaintiff, ſtated it to be a T_T of com- 
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Fn by the Fa or Ka a piece. He was Smet retained to 
finiſh the work he had undertaken, and the defendant n 


sun verſus ly enticed him to leave it unfiniſhed. 


GLLBERT- 


What is the giſt of the action? That the defendant has en. 
ticed a man away who ſtood in the relation of ſervant to the 
plaintiff, and by whom he was to be benefited. I think the 
point turns upon the jury finding that the perſons enticed away 
were employed by the plaintiff as 4s journeymen. It might 
perhaps have been different if the man had taken work for every 

body, and after the plaintiff had employed them the defendant 
had applied to them, and they had given the preference to him 
in point of time. For if a man lived in his own houſe and 
took in work for different people, it would be a ſtrong ground 
to ſay that he was not the Journeyman of any particular. maſter: 

But the giſt of the preſent action is, that they were attached to 
this particular maſter. | | 

Afton Juſtice. It is clear that a \ maſter. may maintain an ac- 
tion againſt any one for taking and enticing away his ſervant 
upon the ground of the intereſt which he has in his ſervice and 
labour. And even ſuppoling,, as my. Lord has ſtated, that the 
ſervant did live in his own houſe, if he. were employed to finiſh 
a certain number of ſhoes for a. particular perſon: by a fixed 
time, and a third perſon enticed him away, I think an ac- 
tion would lie. If not, it might be of very bad conſequence 
in trade. He is a ſervant guad boc, and though the ſeducer 
and enticer is much the worſe, yet, the law agli a penalty 
upon workmen leaving their work undone. . 


Mr. Juſtice Villes and Mr. Juſtice Aſpburſk « as of Per 
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HIS was an action of covenant, The lad pleaded 


— 


that he had ſuſtained greater damages by reaſon of the 


breaches committed on the part of the plaintiff, than the value of 
the damages ſuſtained by the plaintiff on account of the breaches 


alleged in the declaration: : all the breaches aſſigned i in the plea 


were for non- delivery of allum i in due time. The plaintiff de- 
murred, and for ſpecial cauſe af gned, that it was not compe- 


tent to the defendant to plead theſe pages by Wy of ig: 


Mr. 
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Mr. Chambre for the plaintiff. The covenant is not for money, 
therefore the damages cannot be ſet off, either by far. 2. G. 2. 
6. 22. or 8 G. 2. c. 24. For they are not debts, nor recover- 


able as ſuch. A tender is only pleadable to an action of con- 


tract for money. 
In no part of the plea is it alleged, that theſe are mutual 


debts. But farther in this caſe, the damages to be recovered 
upon the covenant, are totally uncertain; the meaſure of them 
depending upon the diſcretion of the jury. It is impoſſible there- 
fore for the parties to affix any preciſe balance; conſequently 
the act of parliament cannot extend to them. If the con- 
ſtruction which is contended for on the other ſide, is to prevail, 
damages upon a breach of marriage contract, might be inſiſted 


upon as debts: and the ſame reaſoning might extend to the 
ſetting off damages in an action of trover. 


Mr. Serjeant Waller for the defendant. By ſtat. 2 G. 2. c. 22. 


againſt the plaintiff; or to plead it in bar as the nature of the 
caſe may require, and by ſtat. 8 G. 2. c. 24. this power is ex- 


tended to debts of a different nature. 


The preſent action is an action for damages, and the ſet-off is 
of the ſame nature as the demand; viz. unliquidated damages: 
the verdi& therefore will decide the balance. The uncertainty 
of the damages cannot be a foundation for the diſtinction inſiſted 
on: for the words of the ſtat. are general, mutual debts :”” and 
in almoſt all the cafes where a ſet-off is aHowed, the balance is 
uncertain, In an action upon a quantum meruit, the very ex- 
preſſion ſhe ws, that the damages are unliquidated : fo in an action 
for work or labour done, or for goods ſold and delivered, the 
damages are unliquidated. No inconvenience can ariſe in the 


| preſent caſe, becauſe theſe damages ariſe upon the ſame inſtru- 


ment, and make but one tranſaction: the jury therefore can 
cecide with equal eaſe upon both. 

Lord Mansfield. I take this plea to be merely for the purpoſe 
of delay. The act of parliament, and the reaſon of the thing, 
relate to mutual debts only. Theſe damages are no debts. An 
indebitatus aſſumpſit could not be brought for them. 

Mr. Juſtice Aſphurſt. Debts to be ſet off muſt be ſuch as an 
ideb. tatus afſumpfit will lie for. 

Mr. Juſtice Aon. Clearly an alice; demand or un- 


| certain damages cannot be ſet off. Mr. Juſtice Willes concurred. 


Judgment for the plaintiff. 


Q Rex 


a defendant is at liberty to ſet off any demand that he may have 
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2 


RE x Ver/us Sir Foun CanTe, 


PON a rule to ſhew cauſe why an information, in the 

nature of a quo warranto, ſhould not be directed to the 
defendant, to ſhew by what authority he claimed to be a burgei 
of the borough of Portſmouth, the ground of the application 
was, that at the time of his being elected a burgeſs he was an 
infant of the age of nine years only; and therefore incapable of 
ſerving the office: and the caſe of Rex verſus hte, caſes temp, 
Lord Hardwicke 8. was cited. But here it appeared that th: 
defendant was not ſworn in nor ever acted till after he was 
of age. 

Upon ſhewing cauſe, the mil againſt the rule went very 
much at large into the doctrine of an infant's capacity to take, 
But as the court were clearly of opinion that they ought not to 
decide ſo material a queſtion in this ſummary mode, I ſhall poſt- 
pone ſtating the arguments on this head, till the deciſion of this 
queſtion upon demurrer, a 15 Geo. 3 foft. when they were 
repeated. 

Secondly, they is the ground of long acquieſcence ; ſtating 
that the defendant was elected a burgeſs in 1751, ſworn a bur- 
geſs in 1763; an aldermen in September 1763: afterwards 
elected mayor, and no objection made, till the preſent time, 
when the attempt is to disfranchiſe Him, and lixty other per- 
ſons claiming under his election. As to eleven of them it was 
contended there could be no queſtion ; becauſe the mayor, and 
and all the aldermen who were within ſummons were preſent, 
and all concurred in their election. Amongſt them was Mr. 
Barlow the late mayor. If therefore the mayor choſen under 
Carter was not legal mayor, Barlow, agreeable to the terms of 
the charter, muſt be conſidered as legal mayor ; becauſe the 
charter directs that the mayor muſt hold over until another be 
duly choſen, 

Lord Mansfield ſtopped the counſel on the other ſide, as being 
unneceſſary to ſay any thing. The only queſtion now before 
the court is, whether the rule ſhall be made abſolute, that! is, 
whether the cauſe ſhall go to trial. 

The only point which ſtruck me as material to be conſidered, 
was the ſecond ground of objection to the rule; namely, the 


circumſtances under which this application is made ; from which 
it 
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it appears, that if the admiſſion and election had been at the 
ſame time, the defendant would have been in poſſeſſion above 
twenty years. But it is ſaid, though a title accrues within 
twenty years, the court, under circumſtances, will not interpoſe 
to diſturb the peace of the corporation. In caſes where there 
has been a long acquieſcence, and where the objection, if it pre- 
vailed, might go to diſſolve the corporation, the court might 
be ſo difinclined, But here there is no acquieſcence for any 
conſiderable period of time; and it is admitted on all hands 
that it will not endanger the diſſolution of the corporation. 
The objection then turns ſingly upon a point of doubtful law ; 
whether an infant is capable of being elected a burgeſs. This 
may be a very conſiderable queſtion, and a great deal may be ſaid in 


favour of their being elected. An infant is capable of purchaſes and 


privileges that are for his benefit, and amongſt other privileges 
that of a grant. Suppoſe the king in the firſt charter had no- 
minated an infant one of the burgeſſes: Upon a queſtion whe- 
ther the nomination was void, it would depend upon cireum- 
ſtances; and might turn upon the nature of the acts requiſite 
to be done by the burgeſſes. It may be a queſtion which in its 
conſequences may more or leſs affect the right of all the cor- 
porations in the kingdom. Therefore all theſe grounds operate 
concluſively to make the rule abſolute. The reaſons urged 
againſt it are, that there is no precedent which ſupports the 
application: But two caſes have been cited, in which the reaſon 
Lord Hardwicke aſſigns for ſending the very queſtion now under 
litigation to be tried, was, that it had never been ſettled. It 
does not appear that thoſe caſes ever were finally decided. There- 
fore the court in this caſe adopt the reaſon which weighed 
with Lord Hardwicke, and make the rule abſolute, that the 
queſtion may receive a full and final determination. As to the 
election of the eleven being good, upon the ground that if Carter 
was not mayor, Barlow was; where a man has no idea that 
he is acting in a particular capacity, it is the ſame thing as if 
he was abſent: no authority has been cited to ſhew that ſuch an 
election would be good; and we cannot in this ſummary way 
determine that it is. Therefore it is moſt clear that all the rules 
muſt be made abſolute. 
The three other Judges concurred. 
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Ge 4 "HE defenüant upon a motion to diſcharge him out of priſon, 
offenders being brought up by habeas corpus; and the warrant of 
3 FY commitment returned, it recited, that, Whereas the defendant 


8 , © was, upon the complaint of Edward Ripley, boatwright, and 
by the con- upon the oath of, &c. convicted before me Jobn Drage Eſq; 
D *** 4 or t c one of his majeſty s juſtices of the peace, Sc. in purſuance of 
an act of parliament paſſed in the fixth year of the reign of 
as his preſent majeſty, for cutting down and carrying away one 
* aſh timber-tree, that was growing in a drove-way belonging 
c to an encloſed ground, called à dolver, at Burwell aforeſaid, 
in the county aforeſaid, the property of Mazrhew Doace of 
c Bur tell aforeſaid, gent. without the conſent of the id 
«© Matthew Deact the owner thereof. And this being for the 
« firſt offence; the ſaid Abrabam Hall was ordered by me, the 
e Aid juſtice, to forfeit and pay down the ſum of fteeh pounds, 
* topetber with the charges previous zo and attending Tuch con- 
* yiction : which he refuſed to pay. Theſe are therefore, in his 
* majeſty's name, to require you the faid conſtable, to convey 
sand deliver into the cuſtody of the ſaid keeper of the fuid com- 
mon goal, the body of the faid Abrabum Hall: and you, the 
« ſaid keeper, are hereby required to receive the faid Abraham 
Hall into your cuſtody in the faid goal, and him there ſafely 
* to keep during the time of nine months, or until the ſaid for- 
« feiture or ſum of fifteen pounds, together with the charges 
* previous to and Ee the ſaid conviction, ſhall be paid. 
« And hereof fail not. 

Given under my hand and ſeat, &e. John Drage. And this 

is the cauſe of H and CY the faid Abrabum Hall, 
_ Se. 

Mr. Bearcroft objected to this commitment as ileged. For 
though the ſtatute is in the alternative © that upon non-payment 
* of the penalty and coſts, the offender ſhall be committed to 
« goal for any time not exceeding twelve months, nor leſs than 

fix, or until the penalty and charges fhall be paid, yet this 
*« conviction does not aſcertam any ſum for coſts or charges: 
te the time of impriſoument therefore 1s uncertain, which is 
« fatal. 


4 Lord 
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Lord Mansfield. This conviction cannot be ſupported. The 
principal judgment is a penalty in a certain ſum of moriey, 


and impriſonment is a coercion of the payment: but while the 


| {am remains uncertain the defendant cannot be releaſed. There- 
fore, let the conviction be quaſhed, and the defendant diſcharg- 


ed. The three other judges concurred. 


LovaT verſus ParxsoNs and others, aſſignees of Allen. 


N Trover for a caſk of indigo, upon a rule to ſhew . cauſe 

why a new trial ſhould not be granted; the facts, as they 
appeared upon the report of Mr. Juſtice Aſbburſt, were as fol- 
lows: | | FR 5 

That one Allen, previous to his becoming inſolvent, had ordered 
a ſmall caſk of indigo of the plaintiff; who, in conſequence of 
ſuch order, ſent him a caſk containing about 200cw?. by the wag- 
gon. Allen, upon receiving notice, from the plaintiff of the in- 
digo being upon the road, ſent a letter, complaining that the 
quantity was more than he could take. The anſwer to which 
was, that his order had been complied with, and that the plain- 
tiff never ſent leſs, and would expect, to be paid for it within 
four months. Allen ſtill objected to the quantity of the indigo, 
ard alſo to the time of credit; but in a ſubſequent letter all 
objections were removed, by the offer of one Smith to take all 


the indigo of the plaintiff at a certain price, to which the plain- 


tif conſented. Subſequent to this, and after the arrival of the 
indigo in the waggon, Allen made an aſſignment of all his effects 


tor the benefit of his creditors, but refuſed to aſſign the indigo, 


faying it would injure the plaintiff. The queſtion was, Whe- 
ther under theſe circumſtances the indigo was the property 
of Allen or of the plaintiff? The jury found a verdi& for the 

plaintiff: damages 111/. | 
Serjeant Davy, in ſupport of the rule, inſiſted, that the indigo 
having been ſent to Allen, in purſuance of his order for that pur- 
poſe, was become his actual property; and therefore, upon 
his inſolvency, ought, as well as his other effects, to be equally 
divided amongſt his creditors. For, though a ſeller who has 
delivered goods to a carrier by .order of the vendee, may in cafe 
of an inſolvency ſtop them in 7zZrax/izu, yet if they are deliver- 
cd to the vendee, as in point of fact this indigo was, the pro- 
perty is effectually altered. If Allen had not become inſolvent, he 
R would 
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1774. would have been liable to the plaintiff in an action for goods 
ſold and delivered. If ſo, he is a debtor for them; and this 
LovAr 
--jur being an aſſignment for the benefit of all his creditors, he would 
Taxsoxs. have no right to give a preference to the perſon ſelling the indigo; 
conſequently the vendor cannot claim ſuch preference. 
Lord Mansfield inquired, whether the indigo, after arrival, 
remained in the hands of the carrier till the diſpute between 
the plaintiff and Allen was ſettled? Upon its being anſwered 
in the affirmative, and that the aſſignees, the day after the aſſign- 
ment, had prevailed on the carrier to deliver the goods to them; 
Lord Mansfeld faid, —I think it was a great indulgence in the 
Judge to give you leave to move for a new trial without coſts. 
This is a diſpute about a parcel of indigo; and Allen, the 
perſon to whom it was originally ſent, refuſes to take it, becauſe 
the quantity is too great: he next objects to the ſhortneſs of the 
credit given ; and finds fault both with the quality and the price, 
But at laſt he ſends word to the vendor, that he has met with a 
perſon who will purchaſe the indigo of the plaintiff in his 
ſtead, at a certain price; to which price the vendor in anſwer 
agrees. Subſequent to this, the defendants apply to Allen for 
an aſſignment of his effects for the benefit of all his creditors; 
and being appriſed of the diſpute relative to the indigo, requeſt 
him to aſſign that amongſt his other effects. This Allen poſi- 
tively refuſes to do, ſaying, he would ſooner rob on the high- 
way, for that he had never accepted it. After this declaration, 
the aſſignees, with full notice that it was not Allen's property, 
bribe the carrier to deliver the indigo to them, and now inſiſt 
they are entitled to it, as claiming under Allen, though he has 
renounced all claim or right to it whatſoever. I really never ſaw 
a caſe ſo void of pretence or law; and am extremely ſorry 
that leave was given to make the motion without coſts—The 
three other judges concurred. —Rule diſcharged. 


Monday, | GRiFFIN vegſas BLANDFORD. 
May g:h. 


Cuſtom 2 N Replevin, the defendant avowed the taking under an an- 
e e e cient cuſtom, that time out of mind, the Lord of the manor, 


want of ſtat- 


ng on . vt upon the death and alienation of every tenant, was entitled to the 
ICUILAT CXCPp= : 
nens to it. ſecond beſt beaſt ; if but one, then to that one beaſt; and if no 


beaſt, then to a compenſation in lieu thereof. 


Upoa 
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Upon the evidence, the cuſtom appeared, by a decree of the 
Duchy of Lancaſter, to be, that time out of mind the Lord of 
the manor, upon the death of every tenant dying ſeized, and up- 
on the alienation of all and every parcel of the ſaid lands, &c. 
had been uſed to have, and of right ought to have, the ſecond 
beſt beaſt, only one and no more; if but one beaſt, then that one ; 
if no beaſt, then ſo much money as the chief rent amounted to ; 
with an exception of meſne ſeignories, burgage tenures, and ali en- 
ations to the uſe of the alienees and their heirs. Verdict for the 
plaintiff. 

Upon a rule to ſhew cauſe, why a new trial ſhould not be 
granted, it was objected, that the cuſtom, as ſet forth in the 
conuſance, was different from the cuſtom proved; no excep- 
tion being ſtated : and if there had, it might have appeared that 
this was a caſe within it. 

Lord Mansfield. I am ſatisfied that, in point of form, the 
cuſtom is not ſet out as proved; for there is nothing in the plea, 
which goes to ſhew that burgage tenures and meſne ſeignories 
are excluded, therefore the objection muſt prevail. But there 
is nothing upon the merits. 

Per Cur. Let there be a new trial, with liberty to the de- 
fendant to move to amend his plea. 


BLATCH er ſus ARCHiR. 


PON ſhewing cauſe, why a new trial ſhould not be grant- 

ed in this caſe, Mr. Juſtice Villes read his report as fol- 
lows :;——< This was an action of debt againſt the ſheriff of 
Eſſex, for an eſcape of one Moody. The declaration ſtated a 
judgment of this court in debt, an arreſt, and a ſubſequent eſ- 
* cape. At the trial, a queſtion aroſe, whether the arreſt was 
* legal? It was objected, Firſt, that there was no proof of a 
ca. ſa. being delivered to the ſheriff, But I held, the return 
* of non eſt inventus indorſed upon the writ ſufficient in this 
* action. Secondly, That the arreſt, if any, was by the ſon of 
the bailiff, and not by the bailiff himſelf, who was at the 
<« diſtance of thirty rods, and not in gt, therefore no legal ar- 
* reſt. But I left it to the jury to ſay, whether old Fenton, 


© the officer, was not guodam modo preſent at the time of the ar- 
cc 


_ © plaintif,” Upon the motion and now, a third ground of ob- 
jection was made, namely, that no Wwarrau? was produced: 
I but 


reſt; The jury found that he was, and gave a verdict ſor tlie 
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being mentioned at the trial. 

Serjeant Kempe and Mr. Lucas ſhewed cauſe. Firſt, The 
queſtion, whether old Fenton the officer was or was not preſent 
at the time of the arreſt, was a fact proper to be left to the jury. 
For it is no where laid down that the actual taking muſt be by 
the bailiff himſelf; it is ſufficient if it be by the aſſiſtant, and the 
bailiff near at hand. In 6 Mod. 211. which is the only cafe 
upon the ſubject, there was no determination. Secondly, It is 
not neceſſary in an action againſt the ſheriff to prove r the 
ca. ſa. was delivered to him. 8 

Mr. Morgan ſaid, his n was that the warrant was not 
produced: 

Anſiwer. The warrant is in the hands of the officer; and there- 
fore not in the power of the plaintiff to produce it: nor is it 
neceſſary in this action where the ſheriff is charged civilh; 
otherwiſe, in an action of -falfe impriſonment ; for there a clear 
and regular authority muſt be ſhewn in every particular, or he 
is not chargeable; but here his own' irregularity ought not 
to be an excuſe for his neglect. Beſides, the ſheriff's agent, one 
Thomlinſon, who was called and could have proved it, immedi- 
ately, upon hearing his name, ran out of court to avoid his be- 
ing examined. 

Mr. Wallace, Mr. Cox, and Mr. Morgan in ſupport of the 
rule. 

The fact to be proved in this caſe, 1s, that the party was 
legally arreſted : To eſtabliſh which it muſt be ſhewn, either 
that the arreſt was by the ſheriff himſelf, or by virtue of a 
warrant in the hands of an officer, duly ſigned and ſealed by the 
ſheriff: for, an arreſt under a verbal authority would be illegal; 
and the party arreſted entitled to his diſcharge. It would be 


ſtrange in ſuch caſe to charge the ſheriff as for an cſcape under 
a legal arreſt. 


It was neceſiary therefore to ſhew that Fenton 
the officer had an authority; with regard to which there is no 
evidence; for the writ and the return only ſhew, that the ſhc- 
riff had a writ: and it was in their power to have proved it; 


for they might have ſubpœnaed Fenton, and given him notice to 


produce the warrant. But Secondly, ſuppoſe the warrant had 
been proved, this is no legal arreſt. For the warrant was given 


to the officer; and the arreſt was by his ſon, at the diſtance of 
thirty rods, which are two hundred yards, not even in fight of 
the father, much leſs in his preſence which is neceſſary. 


2 Mr. 
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Mr. Morgan objected ſtrongly that the warrant * was demand- 
ed by Moody the perſon arreſted, and not ſhewn; therefore the 
arreſt was bad; and cited 6 Co. 54. counteſs of Rutland's cate 

Lord Mansfield. This is rather a hard action; and certainly, 
in a caſe attended with hardſhip, juries have a leaning as far 
as juſtice will permit them, and fo has the court. 
am not ſatisfied to ſay, that the verdict in this caſe is wrong. 

Several objections have been made; 1ſt. That the arreſt was 
not by the ſheriff's officer himſelf, for that the father was the 
officer, and the ſon the hand that arreſted. That the officer muſt 
be the authority to arreſt, is certain: but he need not be the hand 
that arreſts, nor in the preſence of the perſon arreſted, nor actually 
in fight, nor 1s any exact diſtance preſcribed. As to the bailiff 
being the authority in this caſe, it is in proof that o/d Fenton 
came to Ingateſtone to arreſt Moody, and went out of the public 
houſe for zhat purpoſe, It is true one of the witneſſes ſpeaks to 
his being at the diſtance of thirty rods ; ; but he does not ſpeak 
at the time of the arreſt ; nor is it eaſy to ſpeak with certainty, 
as to diſtance at a particular time. 
Fenton the ſon, who could have cleared up the doubt, ought 
to have been ſubpœnaed by the plaintiff. - It is certainly a maxim 
that all evidence is to be weighed according to the proof which 
it was in the power of one ſide to have produced, and- in the 
power of the other to have contradicted. But I think it would 
have been very improper to have called the ſon ; for in fact it is an 
action againſt his father the bailiff, though nominally againſt the 
ſheriff, Upon the whole therefore I am of opinion, that the 
fact was fairly and properly left to the jury; it was their province 
to judge, whether the officer was on Z7haf bu/ineſs ; and if he was 
immediately following the ſon, it is ſufficient. It would have 
been a different caſe if he had been upon ſome other errand, 
or had ſtaid at home, and ſent a third perſon to make the arreſt. 

As to the other objections, it is clear, that d Fenton was 
the officer who was to arreſt : and being ſo, his name, according 
to the uſual practice, is indorſed on the writ. Laftly, the re- 
turn of non eff inventus on the back of the writ is ſufficient 
evidence againſt the ſheriff of the delivery of the ca. /a. for it is 
an acknowledgment of it under his own hand. Therefore I am 
of opinion there is not ſufficient ground for granting a new trial. 


The evidence was, that young Fenton ſaid at the time of the arreſt, that he had his 
authority in his pocket, and that it was at the ſuit of Mr. arch. The name cf old 
Fenten was indorſed upon the writ. 


Alion 


But ſtill I 
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to avoid being examined. Therefore 


—— 


Afton Juſtice. It is not neceſſary that the bailiff ſhould be 
actually in fight, but he muſt be ſo near, as to be near at hand, 
and acting in the arreſt ; and the jury in this caſe have found 
that he was. 

With reſpect to the delivery of &s ca. Ja. it is evident it muſt 
have been delivered from the return of non eff inventus indorſed 


upon the back of it. But it is further objedted, that there ſhould | 


have been a mandate to the officer, who was to take the body. 
Here Fenton was the perſon appointed; and his name appears 
upon the back of the writ, which it ſeems is the uſual ceremony 
of authorizing the bailiff to arreſt. But a material fact in this 
part of the caſe is, that the ſheriff's agent, one Thomtinſon, 
whoſe buſineſs it was to make out the warrants, and who 
could have proved the fact, upon being called, ran out of court 
am of of « opinion, upon 


all the objections, that the rule ought to be diſcharged. 


Aſhhurft Juſtice. I am of the fame opinion. The j Jury have 


found that the officer was ſo near as to be acting in the arreſt; 

which is ſufficient : he need not be actually in fight. 2dly. It 
may be very difficult for a plaintiff to be able to prove the ex- 
iſtence of a warrant, which is in the cuſtody of the officer, and 


neceſſary to be ſo, as his own juſtification. Therefore very flight 


evidence is ſufficient to ſhew that there was a warrant, and 
here the bailiff® s Name is indorſed on the writ ; which is the uſual 


method. 3 
Per cur: Let the rule be diſcharged. 


ane verſus BROOKSBANK. 


HIS was an action on the caſe, for n money had ind received 
by the defendant, an officer of the exciſe, to the uſe of 
the plaintiff, The jury found a Special verdict in ſubſtance as 


follows: 


That the plaintiff, after the 24th of January 1761, brewed from 
malted corn, and duly exported from the port of London, 6229 
barrels of beer as merchandize at different times from the 6th 
of June 1771, to the 15th of September 1772, when barley was 
at and under the price of 24 s. per quarter at the ſaid port of 
London, and above the ſaid price of 24 s. per quarter, according 
to the average price of corn throughout the kingdom at large, 
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upon which 6229 barrels of beer, the duties were charged and 
paid: and the ſaid plaintiff claimed to be allowed, by the com- 
miſſioners of exciſe, and the ſaid Stamp Brook/bank, their proper 
officer in this behalf, the bounty of one ſhilling a barrel, amount- 
ing to 3117. 9s. 9d. by virtue of the ſtat. 1 Geo. 3. which 


| dire&s ſuch bounty to be allowed on beer exported, when barley 


is at or under the price of 245. per quarter, and which bounty, 
the ſaid commiſſioners and the ſaid Stamp Brookſbank had re- 
fuſed to allow : and that it was the uſage of the commiſſioners 
of exciſe to allow ſuch bounty on beer exported from the port of 
London, when the price of barley was 245. per quarter, or 
under, at the port of London. The queſtion upon this ſpecial 
verdict was; Whether the bounty was to be regulated accord- 
ing to the average price of barley throughout the kingdom, or 
according to the price at the port of London, from whence the 
beer was exported. | 

Mr. Davenport for the plaintif. The firſt a& of parliament 
relative to the ſubject-matter in diſpute is 1 V. and M. c. 12. 
which gave a bounty on the exportation of corn. The act on 
which the preſent queſtion immediately ariſes, is 1 Geo. 3. c. 7. 
ſe. 6. which, reciting the ſtat, 1 V. and M. c. 12. and the 
bounty there given on corn, grants a bounty on the exportation 
of beer made from malted corn, as a further encouragement te 
agriculture. The ſtat. 13 Geo. 3. c. 43. which is the laſt 
act upon the ſubject, repeals all the former bounties, and grants 
others in lieu thereof, to be paid and allowed by the ſame rules 
and regulations as the former bounties were paid and allowed, 
&c. By compariſon of all theſe acts, it appears, that the rule 
of the bounty muſt be taken from the price of barley at the 
Port or place of exportation. For though ſtat. 1 Geo. 3. c. 7. 
is ſilent on that head, yet it certainly had a reference to the ſtat. 
1 W. and M. c. 12. and it is found by the ſpecial verdict, that 
the uſage always has been to allow the bounty according to 
the price at the port of London. The queſtion then is, whether 
the regifter act ſtat. 10 Geo. 3. c. 39. has made any alter- 
ation, or varied the rule in any reſpe&? and it clearly has 
not, for it fixes no bounty, it regulates no price, it has 


no reference at all to the ſubject- matter. Further it appears 


from a compariſon of the two acts, that the regiſter act had 
quite 


as publiſhed in the Gazette, according to ſtat. 10 Geo. 3. for re- 1774. 
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Wart- 
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quite a different object in view, namely, to enable the legiſ. 
lature to fix ſome permanent rule and price for the general ex- 


N portation and importation of corn, &c. and this is the more ap- 


BROOKS. 
BANE. 


parent from the ſtatute made the next ſeſſions 11G. 3. c. 1. to 
prohibit the exportation. Then followed the ſtat. 13 Geo. z. 
c. 43. which, after reciting and taking into conſideration all theold 
rules, enacts, that whenever the different forts of grain, &c, there 
ſpecified ſhall bear ſuch a price at the port or place, &c. all 
duties upon importation are to ceaſe, and a leſs duty ſhall be 
paid, and when they bear ſuch a price the particular bounties 
upon exportation there mentioned are to commence ; which 
bounties are to be paid and allowed by the ſame rutes and regulation, 
as the former bounties on corn or grain, and in as full and onpl: 
æ manner as if the clauſes in ſuch former acts were repeated. From 
theſe ſeveral acts it appears, that as the prices of grain have varied 
in different parts of the kingdom, the rule which the legiſlature 
has purſued, in reſpe& of the price, has been in ſome meaſure 
regulated by the relative ſcarcity of the commodity itſelf at each 


particular port. But as there has been no difference in the rule 


treſpecting the bounty from the 1ſt Y. and M. to Iſt Geo. z. 


quences might enſue. 


and 13 Geo. 3. certainly making none, the plaintiff in this calc 


is clearly entitled to it. 


Mr. Serjeant Falter for the defendant. The bounty mult be 
taken from the national average price throughout the kingdom. 
Before the ſtat. 10 Geo. 3. c. 39. no doubt the rule of the bounty 
was according to the price of each reſpective place of exportation, 


but the legiſlature ſaw the inconvenience of regulating the 


bounty by the price at a particular port, when the general 
price throughout the kingdom might be different. And there- 
fore provided by this act, that an average price ſhould be aſ- 
certained: And wiſely; otherwiſe the moſt alarming conſe- 
The nation at large might be in want 
of corn, when, at a particular port, the price either by deſign or 
accident had been raiſed; and the general ſcarcity would be en- 
creaſed at the additional expence of a bounty to the very perſon 
encreaſing it, namely, the exporter. The medium price of all the 
markets in England ought to be the price, and is the right one. 

Lord Mansfeld. My principal doubt is, how this came to be 
made a queſtion ; becauſe I do not ſce the ground upon which 
the exciſe have varied the former uſage. The act of V. and A. 
refers to the price at the port, and the uſage under it has been 


r ſo. Then follows ſtat. 1 Geo. 3. c. 7. Which gives a 


bounty 
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bounty upon the exportation of beer, to be governed by the 
price of barley, and the jury find, that the rule, by which the 
exciſe has governed itſelf in the allowance of this bounty, has 
been, by the price of barley at the port. This rule has continued 
to the 10 Geo. 3. which was made for quite a different purpoſe, 
whether politically or not is a great doubt : but the view was 
to guide the Judgment of the legiſlature in aſcertaining the quan- 
tity of corn and grain, exported and imported, in order to fix 


and conſequently to render it capable of having an average price 
W fxcd: but it does not refer or apply to any of the former acts, 
or make mention of them. Laſtly, the ſtat. 13 Geo. 3. was 
ce nated, which regulates the bounty according to the price at the 
port, but does not ſay a word about an average price. What then 
is the ground on which a new conſtruction is to be made? I 
& profeſs I cannot ſee: it was very eaſy for parliament to have 
= aid, if they had thought fit, or had judged it wiſe ſo to do, 
that the bounty ſhould be regulated according to the average 
price of corn, &c. I really can ſee no ground upon which the 
commiſſioners of exciſe proceed. | 
he court upon the argument had obſerved, that the verdict 
could not ſtand, becauſe an action for money had and received 
will not he againſt an exciſe officer for an over-payment, and 
that the word „ frong” beer ought to have been inſerted : for 
the ſtat. 1 Geo. 3. relates to frong” beer only. But theſe 
I objections were very candidly waived by Mr. Serjeant Walker. 
Lord Mansfield now ordered it to be ſtated, that the defendant 
by conſent waived the irregularity in the finding, and the 
omiſſion of the word © frong” beer; for his Lordſhip added, 
Wit might be of great inconvenience, if this cafe ſhould here- 
after be made a precedent, that an action for money had 


payment. 


The reſt of the judges concurred. 
| Poſtea delivered to the plaintiff, 


T | Butler 


a rule by which the price of corn might be Known in all parts, 


1774. 
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An action for 
money had and 
received does 
not lie againſt 
a revenue of- 

ficer to recover 
an wer- pay- 
nent. 


and received, will lie againſt an officer of revenue for an over- 
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rok pe HIS was a action on the caſe for goods fold and dell. 
rupt may be vered. Non ah; ita and O_o for Ws JOE. 


2 witneſs to 


decreaſe but not to increaſe the -—_— 


Upon ſhewing lt why a new al mould — de granted, 
the queſtion was, Whether one Baker who had been twice a 
bankrupt, but had not obtained his certificate, could be ad- 
mitted as an evidence to prove that the goods in queſtion wers 
delivered to the defendant on the credit and for the uſe of him 55 
the bankrupt, and not on the defendant's own account. At the 
trial he was rejected as being an interefted witneſs. 
Mr. Cox and Mr. Innys againſt the new trial obje cted, that 
Cooke being a creditor to a very eonſiderable amount, the bn! 

rupt was intercited in leſſening his debt as an inducement to 
Cooke to ſign his certificate, and therefore his evidence was 

_ clearly inadmiſſible. 
Mr. Lucas in ſupport of the rule. This is a fecond com- 
miſſion; under which the inclination of the creditors to ſign or 
not to fign the certificate is of no avail, for by ſtat. 5 Geo, 1, 
no man can obtain his certificate under a ſecond commiſſion, un- 
leſs he pays 15 5. in the pound. 

Mr. Buller, on the ſame fide, cited the * of T,angden and 
others affignees of Walker verſus Walker, Mich. 13 Geo. 3. B.R. 

as in point. That was an action for money due to the bankrupt 
from the defendant, and was tried at the fittings after Tri! 
© term 13 Geo. 3. before Lord Mansfield; upon the bankrupt 
being called as a witneſs on the part of the defendant, at 
* objection was. taken to his competency, becauſe he had no 
* obtained his certificate. But Lord Mansfield over-ruled tit 
e objection. Afterwards, on a rule to thew cauſe why a nen 
e trial ſhould not be granted, upon the ground of his being 1 
« incompetent witneſs, per Lord Mansfield and the court, it! 
« a ſettled rule, that a bankrupt may be a witneſs to diminiſo ti 
&« fund, though he has not obtained his certificate; becauſe, i 
« ſo doing, he ſpeaks moſt manifeſtly againſt bimſelf : ſor 
% may not only defeat his title to the benefit which the 1 
« allows him if the fund is of a certain amount, but he b. 


ard 
4 


FFF | 
SU: oC RO Is FFI RA * 
7 e 8 3 . n . SR 


a A oe Lord oanwn 


R RR * 9 * 9 Pe FO OY 1 WS N 3 1 
DO oy ney RITES W's 85 * 2 e 6 — ATION ** _ 
88 o a wats <a nets Wee 2 JVC 
3 r 8 e e 8 e FEY etl . 
* r FE ee þ I 
77777 gd Dt IG 1 CLIT OPS IIS Is Ee OP REA ENNY 


e he gi 


Eaſter Term 14 Geo. 3. B. R. 


71 


BE 


” * — — all his —_ — | But "os is not 


« a good witneſs, for the purpoſe of enlarging the fund, unleſs | 


ves a releaſe and has got his certificate. 
Lord Mansfield. This is a very clear caſe. 


ſpect to the principle. A bankrupt who has not obtained his 
certificate, may be a witneſs againſt himſelf, but not for himſelf; 


that is, he may be a witneſs to decreaſe the fund, but not to in- 


creaſe it: And in this caſe, his evidence clearly goes to decreaſe 
it. Therefore, he is a competent witneſs. The conſequence is, 


that the rule for a new trial muſt be made abſolute. 


The three other judges concurred. 


_— 
* 


ORxTON er af, aſſignees, verſus VINCENT et al”, 
bail of Bedford. 


R. Buller had moved to ſtay the proceedings in this caſe upon 
the aſſignment of the bail-bond, upon payment of coſts and 
the ſum ſworn to; the defendant in the original action being dead. 
Mr. Mansfield, who ſhewed cauſe, ſaid, this was not the practice 
where the bail- bond is aſſigned, though it might be allowable upon 
putting in bail above: but after aſſignment, the bail can only re- 
deem themſelves by payment of the debt and coſts. It was ſo ſet- 
tled in Savage v. Weſt, ꝙ Geo. 3. Mr. Wallace there ſhewed cauſe, 
why, upon payment of eleven guineas (the ſum ſworn to) and 
coſts, all proceedings on the bail-bond ſhould not be ſtaid ; and 
why an exoneretur ſhould not be entered on the bail- piece. The 
court diſcharged the rule, and held, that the plaintiff in the ac- 


tion was entitled to recover not only the ſum ſworn to, with 


coſts, but the whole debt due. | 

Mr. Buller in ſupport of the rule. The diſtinction is, where 
the plaintiff could not have had judgment in the original action: 
there, it is clear, that the proceedings may be ſtaid upon payment 
of coſts only, 1 Barnes 48. 63. 2 Barnes 79. Thoſe caſes are 
in conformity to the general rule of the court, never to make a 
bail-bond ſtand as a ſecurity, where the plaintiff can be put in as 
good a condition as if he had never been delayed. Here, the decla- 
ration was delivered on the 8th of F ebruary laſt, and the defendant 
died in the vacation. Therefore, as the plaintiff could not have 
had a verdict, nor, of courſe, 3 under the ſtat. 17 Cari 2. 


c. 8. he could haye reaped no benefit from the ſuit. Ie 
„ hoped 


The e ee i 
of this being a ſecond inſolvency, makes no difference with re- 


— „„ 
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the bail be- 
low are liable 
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debt and | 
coſts. 


Faſter Tem 14 Ce 5. N. n. 


1774. 


0 


Ox xrox 
uer ſus 
ViNCcENT. 


Same dav. 


Friday, 
May : 3th. 


A defendant 
who has been 
ſuperſeded, 
for want of 
being charg- 
ed in execu- 
tion within 
two terms af- 
terjudgment, 
cannot be 
held to e- 
cial bail in 
an action 


brought upon ſuch ap pon 8 but he may be charged in executicn, after Judgment obtained in the 


ſecond action. 


hoped therefore the court TY 3 theſe circumſtances, 
ſtay the proceedings upon payment of coſts only; ew the 
' addition of the ſum ſworn to, as prayed by the rule. 
But it appeared, by Mr. Mansfield” s. affidavit, that Nis: OW 
ü br! have proceeded to trial in the original action, at the ft. 
tings after laſt Hilary term; and as the defendant did not die til 
after that time, the plaintiff might of, courſe have entered up 
jade ment! in the beginning of this term, under ſtat. 17 Car. 2. 

Per Curiam. The practice is ſettled, that where the plain. 
tiff might have had judgment againſt the original defendant, the 
bail below are liable for the whole debt and coſts: and in this 
caſe it is clear he might have had judgment againſt the original 
defendant. Therefore let the rule be diſcharged. 


1883 G1 ⁰LE verſus ABBOT. 


| . er had moved to ſtay the proceedings in an action 
1 upon the judgment, pending a writ of error. Mr. Buller, 
on. ſhewing cauſe, produced an affidavit, in which it was {worn, 
that the defendant himſelf had acknowleged that the writ of er- 
ror, which had been depending two years, was merely for delay. 

The court ordered, that upon the defendant's confeſſing judg- 
ment in this action, and undertaking to bring no writ of error 
thereupon, execution ſhould be ſtaid till the determination of 
the writ of error depending. Mr. Juſtice Afton ſaid, the court 
had made a like rule a few terms ago.—lIt was then objected, that 
the defendant might ſtil] bring his bill in equity. But the court 
ſaid, they could not make him undertake to wave his right in 
oo reſpaſt.; | 


BLANDFTORD et al executors, Ver/us Poor. 


HIS was a rule to ſhew cauſe why the writ of capias 

ad ſatisfaciendum, iſſued in this cauſe, ſhould not be ſet 
aſide for irregularity, and why the defendant ſhould not be diſ- 
charged out of the cuſtody of the ſheriff of Middleſex as to this 
attion.—The defendant had been ſuperſeded for want of being 
charged i in execution within two terms after judgment. Eight 
years after, the executors of the wien plamtiff brought an 


action 


«aa 
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action of debt on the former judgment; and having obtain- 
ed judgment in this ſecond action, cauſed the defendant to be 
taken on the ca. /a. mentioned in the rule; whereupon Mr. 
Baldwin moved as above. 

And now, on the part of the defendant, he inſiſted upon it as 
an univerſal rule, that where a defendant has been once diſ- 


j charged out of cuſtody, at the ſuit of a plaintiff, he can never 


be taken in cuſtody again at the ſuit of the ſame plain- 
tiff. | 

Mr. Buller contra. The rule does not a ſo far as Mr. 
Baldwin has laid it down ; it goes no further than that the de- 


fendant ſhall not be held to b27/ in the ſecond action. But he 
may be taken in execution after judgment obtained in ſuch 


ſecond action: becauſe the debt is not the ſame as that for 
which the original action was brought, but is increaſed by 
the coſts, and in the preſent caſe by intereſt. .He cited Poul. 
ter v. Salmon, Hil. 13 Geo. 2. Barnes 383. where defend- 
ant having been ſuperſeded after judgment for want of being 
charged in execution, and being taken in execution upon a 
judgment obtained in an action on the firſt judgment, applied to 
be diſcharged. The C. B. took time to conſider of it. The 
next term the defendant obtained a rule to be carried to the next 
aſſizes, to be diſcharged on the Lord's act: But this laſt rule 
was diſcharged by the court, and nothing further was done on 
the preceding rule. Therefore he inſiſted, it was a ſuffi- 
cient authority to ſhew that a 2 may be taken in exe- 
cution in a ſecond action. 

Mr. Juſtice Afton. (Lord Mansfield abſent.) A defendant 
cannot be taken in cuſtody again upon the ſame judgment after 
being ſuperſeded ; nor can he be held to bail in a ſecond action; 
but in a new action, I incline to think he may be charged in 
execution. In Bonnevell verſus Oulett, Mich. 19 Geo. 2. 17. 
Wright Juſtice thought he could not, but Deniſon Juſtice 
doubted whether the court could prevent it ; becauſe the ſecond 


E . e was for coſts alſo. That caſe was adjourned. 


Curia adviſare vult. 
The next day, Mr. Juſtice Afton, (Lord Mansfield abſent) 


delivered the opinion. of himſelf and the other two puiſne 


Judges. 
We have looked into the authorities and are of opinion that 
in this caſe the rule muſt be diſcharged. In the caſe of JYright 


adminiſtrator verſus Kerswil/, Barnes 376. Mich. 10 Geo. 2. 


U C. B. 
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C. B. a diſtinction was taken between a POP upon meſue 
proceſs, and a ſuper ſedeas after judgment obtained: in which 
caſe it was decided, ** that as the defendant had there been dir. 
charged by /uperſedeas before judgment, he was not finally 
e diſcharged, and therefore liable after judgment to be taken in 
<« execution; though where a defendant is ſuperſeded after judg. 
e ment, for want of being taken in execution within two terms 
< after judgment obtained, his perſon cannot afterwards be taken 
< in execution.” Here that caſe ſtopped : but the proceeding 
were all in the /ame action, not in a zew one, upon a former 
judgment. Then in the caſe of Poulter verſus Salmon: Hi, 
13 Geo. 2. C. B. Barnes 383. which was preciſely the ſame 
as this caſe, there was no deciſion ; becauſe a ſubſequent ap. 
plication was made by the defendant, pending the conlideration of 
the court upon the ſuper ſedeas, to bring him up to the next aſſizes 
to be diſcharged upon the Lord's act; and he had a rule accor. 
dingly ; but this laſt rule was afterwards diſcharged, as being 
Inconſiſtent with the application for a ſuper/edeas. Upon look- 
ing into the rule of C. B. Hz. 8 Geo. 2. we think its ſole object 
was to prevent the defendant from being held to Sail in a new 
action: for it provides only, that if after a ſuper ſedeas an action of 
debt be brought upon the judgment, a common appearance hall 
be accepted for the defendant in ſuch action: but it is totally 
ſilent as to execution, or the proceedings thereupon. In the caſe 
of Bonnevell verſus Owletf, Mich. 19 Geo. 2. B. R. which! 
thought had received no deciſion, I find, by the aſliſtance of 
Sir James Burrow, who was ſo diligent as to remain in court 
till ꝙ o'clook at night on the laſt day of the term, that it was 


decided, and the: rule diſcharged. His note 1s as follows: 


November 7th. Mich. 19 Geo. 2. The defendant, who in a former 
action againſt him had not been charged in execution in due 
time, had a new action brought againſt him on the former 
judgment for debt and coſts. Upon a rule to ſhew cauſe why he 
ſhould not be diſcharged, the queition was, Whether his 
perſon could be now taken in execution upon this ſecond 
action? — Lee Chief Juſtice, Deniſon and Foſter thought the 
court could not deprive the plaintiff of the benefit which the law 
intitled him to. But J/right thought this would be an effeQual 
method for the plaintiff to evade the benefit intended for de- 
fendants (who were inſolvent) by the Lord's act. Adjornatur. 
Before I proceed to the ſubſequent determination of this caſe, 


I muſt eV, | that as to evading the Lord's act, in 2 Str. 943: 
Maud 


LOS * 3 2 F n n N a, * KEY þ a F% 2 *% EY SY, 1 * ry „ 2 * > n > tun $ ” Fe 4 4 0 - * 
% ↄ ↄ Tf. f Er it F 4 


Fe WT A PITS OE ATR TI Re A  W Rt 1 NN TCR 


Faſter Term 14 Geo. 3. B. R. 


75 


— . 


nw = 


Maud verſus Brantbwaite, the court would not allow of ſuch 
evaſion. In that caſe, the defendant being in cuſtody, the 
plaintiff obtained judgment ; and inſtead of charging the defend- 
ant in cuſtody (whereby he would be entitled to his diſcharge 
on the Lord's act) the plaintiff brought an action of debt upon 
the judgment, and charged him in cuſtody. But on application 
to the court, when he had lain two terms after the judgment, 
the court diſcharged him on common bail: ſaying, © it was a 

« trick to deprive the defendant of the benefit of a merciful 
« Jaw.” So that the party ſhall not deprive a defendant from 
receiving this benefit by a trick.—To return to the caſe of 
Bonnevell verſus Owlett, thus much having paſſed as before ſtated 
on the 7th of November; afterwards, on the laſt day of the 
term, Sir John Strange of counſel for the defendant owned, 
that the defendant had never been charged in execution upon 
the e judgment, though he had lain long enough to have been 
charged if the plaintiff had thought fit to have done ſo. Where- 
upon the court were clearly of opinion that he might now be 
taken in execution, having never been charged in execution before ; 
and accordingly diſcharged the rule. 

This caſe 1s preciſely in point; and to be ſure the reaſon of 
the thing is exceedingly ſtrong ; namely, that the defendant 
never has been charged in execution. The benefit of common 
bail may be reaſonable before judgment ; but that is no reaſon 
why after judgment he ſhould not be charged in execution. 
Therefore upon the authority of Bonnevell verſus Ow l/ett, and 
the reaſon of the thing, my brethren and I are of opinion, that 
the rule ſhould be diſcharged. 
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Rex verſus Bix s TED and others, burgeſſes of Portſ- 
mouth. 


PON ſhewing cauſe why an information in the nature 

of a Quo warranto, ſhould not be granted againſt the de- 
fendants, to ſhew, by what authority they claimed to be burgeſ- 
ſes of the borough of Port/mouth ; the Objections were: Fir, 
That there was not a ſufficient majority to elect. Secondly, No 
ſummons. Thirdly, The day on which they were elected was 
a day appointed by the charter itſelf for other bufineſs, and 


not for election. 


Exception 


1774. 
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Exception was taken by Mr. Buller, who ſhewed cauſe, that 
the Town clerk, upon whoſe affidavit alone the information had 
been prayed, was as fully appriſed of all the objections ſtated in 


the affidavit, at the election of the defendants ſeven years before 


as at the time of the preſent application : and therefore, being 
the only proſecutor, the information ought not to be granted at 
his inſtance : and cited the caſe of Rex v. Raanor, 1 Bur. 781. 


To this it was anſwered by Mr. Bearcroft and Serjeant Glynn 


in ſupport of the rule, that there 1s no general rule fer the court 
to refuſe an information, becauſe the proſecutor was preſent at 
the proceeding complained: of, and did not immediately apply, 
That in this caſe the Town clerk was not the proſecutor, but 
a witneſs only; from his office capable of giving the beſt eyi. 
dence relative to the right and mode of election; but at the 
fame time merely miniſterial; without power to adviſe or re- 
monſtrate againſt any illegality 3 in the proceedings of the corpo- 
ration. He only informs the court of the fact, and ſwears to 
the cuſtom. | 
Lord Mansfeld. The court has very rightly eſtabliſhed it as 
a general rule, that after twenty years undifturbed and peaccable 


_ poſſeſſion, they will not grant an information under the dil. 


eretionary power given them, by ſtat. 9 Ann. c. 20. This 
rule does not interfere with the right of the crown to proſecute 
by the Attorney General, who may file his information ex cio: 
but it was adopted by the court upon principles of public con- 
venience, and by analogy to many other caſes. The limita- 
tion has by ſome gentlemen been thought 7% long: and ſeve- 
ral applications have been made to parliament to narrow it ; but 
the legiſlature hitherto has not thought proper to interfere. 
The occaſion which gave riſe to it was the proſecution, againſt 
the borough of Winchelſea, * Mich. 7 Geo. 3. in which the court 
was ſo ſtruck with the attempt to impeach a poſſeſſion of thirty 
years, that they thought it neceſſary to fix ſome certain point of 
limitation, beyond which they would not go back to diſturb 
a franchiſe ſo long acquieſced in; and accordingly the rule 
above was eſtabliſhed. But the court declared at the fame time, 
that though zwernty years poſſeſſion ſhould be a bar without 


any other circumſtances, yet they did not mean to be underſtood, 


that under circumſtances they would not refuſe an information 


4 Bur. 2022. even within that period: and accordingly in one * of the JYinche!- 


2121. 


ſea cauſes, a ſolemn judgment was given againſt the application 


under the particular circumſtances of that caſe. But 79 rule has 
been laid down as deciſive reſpecting an information with7n that 


4 time; 
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time: but it depends upon a variety of circumſtances. If the 1774. : 
| party applying has been guilty of any iniquitous practice, the — 
court will not admit his complaint as a ſufficient ground for e 
| granting an information. And in Rex v. Lewis, 1 Bur. 780. BIxsr Eb. 
there was improper behaviour in the perſon applying. So, if 
the defence depends upon a matter of fact, which may be loſt 
or made difficult of proof by length of time, though within 
twenty years; and the party applying lies by, till this evidence 
of defence may be loſt, as in the caſe of reſidence. Another ſet 
: of circumſtances weigh very much ; namely, where many deri- 
vative rights, and many corporate acts may be overhaled ſo as 
to endanger the difſolution of the corporation. 
Let us then conſider the circumſtances of the preſent caſe. 
: It appears here that ſome champion on the other fide has firſt 
E thrown the gauntlet, and diſturbed the peace of the corporation; 
and that all would have been quiet if the other fide had not been 
the aggreflors. This is a ſort of defence rather than an attack. 
There is no lying in wait by the perſon on whoſe affidavit the 
information is prayed ; no difficulty of proof with reſpect to any 
matter of fact. On the contrary one of the matters in queſtion 
zs a general cuſtom which can be eaſily proved the one way or the 
bother. The poſſeſſion is but a poſſeſſion of ſeven years, from 
which no great diſtreſs is likely to ariſe, and with reſpect to the | 
conduct of the perſon upon whoſe affidavit the application is ö 
founded, the office of town-clerk, which he holds, does not | ; 
oblige him to be acquainted with the regularity of the proceed- | 
ings, or te impeach for want of it. But the material circum- 
| ſtance is, that he is not the profecutor, but a witneſs only; and 
it is not ſo much an attack as a defence. | | 


The other judges concurred. | g 
Rules made abſolute, fourteen in all. ö 


* Er 2 9 * GETS IE wa 0 4 
W * 8 has. Yelp I ts c 

2 5 8 * 225 I N e N ä 223 * F a 

5 8 r 8 WA ö 


End of EASTER TERM. 


X Iinity 


Jeet. 24. re- 


ways before 
traverſe of the 


judgment 


© ad a itt ed ens 


{ 
" 
ä . SN 


_ Rex _ Inhabitants of BoDeNian, 
42 HIS was an indictment upon ſtat. 13 Geo. 3. c. 78. for 
82 13 a nuiſance in a highway. The proſecutor had taken out 


mg. e a Certiorari which the defendants had moved to ſuperſede : and 

lative tohigh- now upon ſhewing cauſe why a procedendo ſhould not iſſue; Mr. 

Wallace inſiſted, that ſect. 24 of the ſtat. which provides, that 

indiQment or 4c n indictment or preſentment ſhall be removed by Certiorari 

thereupon. se till ſuch indictment be traverſed, and judgment thereupon 
cc given, does not extend to the crown, but only to a Certio- 
rari at the inſtance of a defendant. That the above clauſe is 
copied from the very ſame clauſe in ſtat. 22 Car. 2. c. 12, 
eck. 4. and cited the caſe of Rex verſus Farewell, 2 Str. 1209. 
where the court held, that the claufe, in the laſt mentioned ſta- 
tute, related only to a Certiorari moved for at the inſtance of 
defendants and not to a'Certiorari pro Rege. 

Mr. Bearcref# contra for the defendants admitted, that the 
King has a right to try his own cauſe in whatever court he 
pleaſes: but here a private perſon is the real proſecutor, and 
therefore not entitled to the ſame privilege. 

But per cur :, In caſes of this ſort there is no diſtinction; and 
the words « till ſuch indictment be traverſed Fe. ſhew very 
plainly that this clauſe was not intended to take away a Certiorari 
at the inſtance of the crown: for the King does not traverſe. 

It was calculated only ta prevent defendants bringing a Cert!- 
rari for delay. Therefore let the rule be made abſolute. 
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Rex ver/us GARDNER, | Same day: 


HIS was a rule to ſhew cauſe, why an order of ſeſſions Acorporation 
made for amending a rate or aſſeſſment made for the * 
relief of the poor of the pariſh of Sf. Botolph in the town of their own 
Cambridge ſhould not be quaſhed-for the inſufficiency thereof. ED he 
fat. 43 Elix. c. 2. inhabitants or occupiers of ſuch lands, and, in reſpe& thereof, liable f in 8 — 
capacity to be rated to the poor. 
' The ſubſtance of the cafe ſtated was as follows: That 
Philip Gardner, burſar of Catharine Hall, Cambridge, appealed 
from a poor rate, whereby he was charged the ſum of 2 J. 155. 
for 55 J. per annum. That about the years 1754 and 1755, 
the maſter and fellows of the ſaid college purchaſed five houſes 
in the pariſh of Sz. Botolph of the annual rent of 55 1; and 
being ſo ſeized thereof, pulled them down and converted the 
ground upon which they formerly ſtood, in the firſt place, 
towards erecting twelve apartments for the reception of ſix fel- 
lows and fix ſcholars, upon the foundation of Mr. Ramſaen : 
that this building adjoined the old college; but had never been 
inhabited : that another part was taken into the maſter's garden : 
that about 140 feet in length of the college walls, together with 
the gates, ſtood upon another part which was taken into the 
college court, and incloſed by the walls: a part, between the 
college walls on the outſide and the ſtreet, was appropriated. 
towards making an area, and planted with trees for ornament; 
And on the reſidue were erected two houſes adjoining to each 
other, one inhabited by the college butler and his family, 
the other by the college porter, both without the college; 
the former having no communication with it, but through the 
latter there vras an entrance for the ſociety to come into the col- 
lege after the gates were ſhut. That both the butler and the 
porter had the intire uſe of their reſpective houſes without 
the college intermeddling therewith, and took i in lodgers and 
boarders. That after the houſes were pulled down, rates 
and taxes of the pariſh ceaſed, and from 1761 to 1269. no 
rates or taxes were paid by the maſter and fellows; that the 
pariſh then aſſeſſed the college to the land- tax at. the rate of 55“. 
a year rent for the premiſes. That the maſter, & Sc. paid the 
fame from that time: that at the ſame time the pariſh rated 
them for the premiſes to the poor rate for 55 J. in the ſame 
manner as in the rate is ſet forth. That the ſaid Gardner 
1 now 
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5 Rex 


Deu 


GARDEN ER. 


rate or aſſeſſment as to all perſons named therein (except the 


the maſter and fellows for the ſaid premiſes, except ſuch part. 


{ſcholars in the proportion following, 


having lands, may be rated, and have been conſidered as in- 
habitants in reſpect of ſuch lands. 2 Inf. 703. Lord Cole 
in his expoſition of ſtat. 22 Hen. 8. c. 5. for the repair of 
bridges, commenting upon the word inhabitants, with reſpect 
to what perſons are included under that deſcription, ſays, ** every 
* corporation and body politic having lands, &c. quæ proprus 
manibus poſſident et habent, are inhabitants within the purview 
of this ſtat. If they are inhabitants as to the repair of bridges 
within the purview of ſtat. 22 Hen. 8. they are equally ſo as 
to rates made under ſtat. 43 E/iz. for the relief of the poor. 
In Thursfield verſus Jones, Sir Thomas Fones, 187. The court 
held, that the maſter and wardens of the company of wax- 
cbandlers were chargeable to the repairs of the church in reſpect 
of their corporate lands. It i is clear from theſe two caſes, that 


** 


now is, and at the time of making the rates was, burſar of the 
ſaid college. This court therefore is of opinion, that the (aig 


ſaid Philip Gardner for the maſter and fellows) ſhould be con. 
firmed, and as to the aſſeſſment on Gardner that the ſame ſhould 
be amended. by ſtriking out the faid charge on him, and rating 


as is taken in for the new buildings for ſix fellows, and lix 


$7; 


The reverend Dr. Preſcot maſter of 8 faid ry. 


for part of his garden. — — 7 
The maſter and fellows for the houſe erected for the 

butler. N { FO 
Ditto for ditto for the porter. * „ 


to the college court, and for part of an area 


Ditto for ditto for the reſt of the premiſes added 
43 15 
to the college. , 


Mr. Mansfield ſhewed cauſe. The queſtion is, Whether the 
maſter and fellows of Catharine Hall are liable to be rated to 
the poor for this area, which formerly had houſes built upon 
it? Two objections are made, Firſt, that by law no corporate 
body is rateable to the poor. Fhis objection is founded upon 
what fell from Mr. Juſtice Yates in the caſe of Rex verſus [n- 
habitants of Sr. Bartholomew the Leſs, Trinity term ꝙ Geo, z. 
B. R. But ſuch opinion is not fupported by any caſe or- rea- 
ſon; on the contrary, it has been decided, that corporations, 
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corporations having lands in their occupation, may be charged 1774. 


to the repair of bridges, and to church rates. 
With reſpect to the opinion of Mr. Juſtice Fates in Rex 


that caſe upon the. ground of the governors, &c. not being rate- 
able as a corporation; but becauſe there was no perſon belong- 
ing to the hoſpital, who could properly be called an inhabitant 
or occupier. Here the maſter and fellows occupy the area in 
queſtion, and have the benefit of it; and the remedy of diſtreſs. 
is open if they refuſe payment. 

The ſecond ground of objection is, that theſe areas are in ſuch 
@ 2 ſtate as to yield no profit. But in point of fact they do yield 
. profit; for they render the ſituation more healthy, and therefore 
W in more requeſt. But the yielding or not yielding profit is not 
the conſideration that renders them rateable, but thecircumſtance 
of occupation. —He admitted that the rate upon the butler's 
houſe, and upon the porter's lodge, ought to have been made 
upon them perſonally, and not upon the college. 

Mr. Dunning and Mr. Pemberton contra. 

Corporations are not rateable, becauſe the remedy of im- 
priſonment, upon failure of diſtreſs, is impoſſible; and the re- 
medy of diſtreſs alone, inadequate. As ta church rates, they 
differ from the preſent caſe, for we are now upon the poſitive 
words of an act of parliament ; and according to Sin. 27. in 
the caſe of Thursfeld verſus Tones, the queſtion, whether a 
corporate body was rateable to the church rate or not, was not 
before the court. Corporations were not in the contemplation 
of the legiſlature under ſtat. 43 Eliz. c. 2. The word inhabitants, 
in that ſtatute, means inhabitants that can be committed upon 
failure of a diffre/ſs. It is not material what other deſcription of 
inhabitants may be found in Lord Coꝶe or elſewhere : they do not 
apply to this caſe. The word inhabitants, in this act of par- 


liament, was only introduced to make perſonal property liable 


which did not lie in occupation. It is true, poſitive proviſions 
may make corporations liable : and perhaps without ſuch po- 
ſitive proviſion, ſome corporations may ſub ſilentio have ſubmitted 
to be rated to the wp But neither of theſe apply to the pre- 
lent caſe, 

The caſe of St. Luke's hoſpital ſhews, that nothing can be 
rated which does not yield a profit. The advantages gained by 
this area are juſt like thoſe which were gained to. St. Bartho- 


9 hofpital by their Area, But with regard to the profit 
3 


accruing 


Rex 


werſus 


verſus St. Bartholomew the Leſs, the court did not determine Gazopxer. 
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accruing from tt, the fubjet-matter excludes the poſſibility of 
rating it: for nothing is more apparent than that where pro- 
perty is the ſubject of a rate, the value of it muſt be certain, 
becauſe the meaſure of the profit is the meaſure of the rate. 
But here nothing is or can be received, and therefore there can 
be nothing to pay. 

Lord Mansfeld afked if any enquiry had been macs” into the 
fact of corporate bodies being rated, ſuch as the S$o77b-/ea houſe, 


India houſe, &c. Mr. Mansfield mentioned the Barber's Com- 


pany being rated for their hall. Mr. #heeler, the corporation 
of Coventry : and Mr. Lucas added that many of the Companies 
of the city of London were rated, and the only queſtion had 
been whether over-rated or not. 


Lord Mansfeld. 

This is a queſtion of a great deal of conſequence.—And the 
nſage under the ſtatute 43 Eliz. c. 2. is very material: for great 
care maſt be taken to get at certainty in determinations, and 
to avoid overturning fettled practice. It was that confideration 
which made me atk how the fact was, with regard to corpora— 
tions. For if corporations have been ufually rated all over the 
kingdom for above a century, there will be little inconvenience 


in adopting that uſage. If on the contrary they have not, it 


will be a ftrong argument in ſupport of the objection, that they 


® 2 Burr. 
1064. 


are not rateable. 

In the caſe of St. Luke's * hoſpital, I recollea that I put it 
"upon this queſtion ; “Was there any body there who could he 
e rated as occupter * ? In that caſe the difiiculty aroſe from a 
matter of ſubſtance, not form: for they could find nobody to rate. 


There were three ſorts of perſons only who could be charged 
as occupiers. iſt. The ſervants of the hoſpital. 2dly. The 
poor madmen who were the objects of the charity; and zdly. 
The truſtees. With regard to the firſt, a clear diſtinction was 
taken between them and the officers of other charitable foun- 
dations, ſuch as Chel/ea hoſpital, who have been held rateable, 
not as ſervants of thoſe charities, or as inhabitants of the ordi- 
" nary lodgings ; but as having ſeparate apartments, which were 
confidered in the light of dwelling-houſes. 2. As to the poor 


madmen there could be no doubt of their not being rateable. 


3. The next were the truſtees; but it being ſtated in the caſe that 
L they were mere nominal truſtees for the poor objects of the chari- 


ty, they were held upon that ground not to be rateable. Upon 
| | 2800k10g 
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looking into the note of that caſe, I find 1 obſerved, that if there 
were 2 fourth deſcription of perſons who might properly be 
charged as occupiers, they would not be included in or affected 
by the judgment the court was about to give. 

r hen came the caſe of St. Bartholomew, * and the grounds * 
upon which that caſe was determined coincide exactly with the 
reaſoning in the caſe of Sr. Luke. In the caſe of S?. Bartholo- 
mew it was ſtated, that Henry the 8th in the 38th year of his 
reign granted all the ſaid hoſpital to the corporation of London, 
and directed that 1t ſhould be for the uſe of the poor. That af- 
ter the fire of London, ſeveral houſes were made in the hoſpital 
for the benefit of the citizens of London, who were then firſt 
charged to the poor rates, as occupiers of thoſe houſes. * That 
in the year 1730, ſome of the ancient buildings together with 
ſome of theſe houſes v ere pulled down: that ſince that time 
four large piles of building had been erected, amongſt the reſt 
one containing a hall for the governors to meet in, Cc. That 
in 17 58 the officers of the hoſpital were firſt rated to the poor, 
owing to the opinion given in the caſe of Chelſea hoſpital. In 

1766, the quadrangle of the hoſpital being completed, the gover- 
nors pulled down eighteen houſes to make an area for the benefit 
of the patients; for which area the governors were rated. And 
the queſtion was,“ Whether the governors were or were not 
* rateable for this quadrangle and area? From theſe facts it 
appeared that in its origin it was for the benefit of the poor, 
and though after the fire of London, houſes were built upon the 
ground tor the uſe of private individuals, who as occupiers of 
thoſe houſes were rateable and rated; yet being returned to its 


original uſe, the uſe of the poor, and appropriated as a means 


of preſerving their health, without any profit to the corpora- 
tion, the court held that the governors, who were merely truſtees 
for the poor, ought not to be rated for it. Therefore I am fa- 
tsfied with my own opinion in ſaying, that the grounds and rea- 
ſoning in the two caſes of SF. Bartholomew and St. Luke are alike. 
The principle is this, that by ſat. 4.3 Elix. c. 2. no man can be 
rated except as an occupier or inhabitant. Mr. Juſtice Yates in- 
deed ſtarted a doubt, whether a corporation could be rated as in- 


habitants or occupiers, and did ſay, I believe, what has been 


mentioned, namely that a corporation cannot be an inhabitant 
or occupier. This would have been a great authority, if the 
opinion had been given with conſideration ; butit was immediate, 


without time to reflect on it, But that point was not eſſential 
to 
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to the deciſion, and all the court agreed in the determination o- 
the caſe upon the other ground. | 
In this caſe, the queſtion is, Whether a corporation ſeiſed in 
fee for their own profit, is rateable or not, which is a very: 
different queſtion, and depends upon this point; whether in 
law a corporation may not be conſidered as occupiers or inhe.. 
bitants? By the ſtatute of Eliz. all lands and all real property 
are rateable to the poor, and. muſt have, except in the caſes juſt 
mentioned, occupiers: and inhabitants in conſideration of tax; 
therefore if a man has no tenant, if he is ſeiſed of lands, Oc, in 
fee, he is ſaid to occupy them himſelf or by his bailiff, &c, 
Moſt of the old colleges. are extraparochial and upon that 


ground they are not rateable. But except upon that foundation 


there has been no inſtance cited that a corporation is exempted 
from this tax; and I can find no authority in point of law 
which ſays they cannot be rated. But there are ſome, that 90 
very far to prove the contrary. The „irt I ſhall mention, 
though not the moſt ancient, is the [ronmongers company verſus 
Naylor, reported in 2 Mod. 185. Sir Thomas Fones 8 5. 1 Ventr. 
311. and 3 Keble 719. which was a diſtreſs for hearth-money: 
there was no doubt or queſtion in that caſe whether as a cor- 
poration: they were rateable or not; but whether they could 
properly be ſaid to be the occupiers; the houſes for which 
the tax was levied never having been finiſhed. The court held 


they were. The authorities from 2 Inf. 703. and 1 Jones 187, 


ſhew, that corporations are rateable both as inhabitants and as 
eccupiers :. and if liable in reſpect of the repairs of bridges and 
churches, they are equally ſo. within the purview of the ſtat. 
43 Elix. c. 2. 

The next objection made to this order is, that theſe areas 
yield no profit, and therefore ought not to be rated. The 
anſwer to that is, that the value is. in the judgment of the 
aſſeſſors. If land undergoes any alteration, the aſſeſſors muſt 
take all the circumſtances into their conſideration when they 
are about to fix the value: It would be an abſurd rule to ſay, that 
lands not covered with houſes, ſhould pay the ſame as they did 
when houſes were ſtanding upon them. The rates mult be 
according to the value of the thing to be rated; and the duties 
increaſe according to the increaſe of agriculture or improvement. 
But it ſeems a very extraordinary thing for the college to ſup- 


poſe that they are to take in all theſe lands and pay nothing for 
them. I do not ſay what value is to be ſet upon them, not 


will 
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will this determination give a ſanction to the particular value 
fixed by the preſent rate: but they muſt be of ſome value; and 
whatſoever the quantum may be, I am of opinion that the col- 
lege in its corporate capacity is rateable in reſpect of it. 

Mr. Juſtice Mon. I concur. The premiſſes in queſtion muſt 
be of ſome value: and as to the guantum it is the province of 
the overſeers to decide, not the court. —I have no idea but that 
a corporation may be occupiers: as ſuch, they may have inſpec- 
tion of the rates; and upon an application to the court for that 
purpoſe, it would be no anſwer to ſay, they are an inviſible body 
for they may inſpect them by their ſervants and the court would 
puniſh a refuſal by attachment.—As to the remedy of levying 
2 duty upon a corporation; the books all agree that it can be 
levied, though they differ in the mode. Sheppard in his trea- 
tiſe upon corporations ſays, ** If a ſum of money be to be levied 
| upon a corporation, it may be levied upon the mayor or chief 
magiſtrate, or upon any perſon being a member of the corpo- 
ration. The words are taken from Styles 367. and are what 
was ſaid by Roll C. J. in the caſe of the town of Co/chefter.— 
But 1 Ventr. 351. in the caſe of the City of London concerning 
the duty of water-bailage is different, and is thus: Note, It 
„was ſaid, that for a duty or charge upon a corporation, every 
particular member thereof is not liable; but proceſs ought 
« to go in their public capacity.” And this is the right law. 
In Thursfield verſus Jones, Skin. 27. the corporation were cited 
not by their proper names, but in their politic capacity: and the 
court ſaid, ** if the company had neither land or goods there 
„was no way to make them appear: but if they ſtood out, 
then they muſt lie by the heels in their natural capacity.” 
Therefore the idea that a corporation is not liable to be rated, or 
amenable by proceſs in reſpect of a rate is not well founded. 

By a late act 17 Geo. 2. c. 38. the remedy of diſtreſs is ex- 
tended beyond the particular pariſh, into other precin&s, and 
even into other counties. So that their property is anſwerable 
though they cannot perſonally be punithed. 

Therefore I am clearly of opinion that as a corporation they 
are liable to be rated, and that the order of ſeſſions is good: 
though, in reſpe& of the quantum, an appeal is ſtill open if the 
college think themſelves aggrieved, Mr. Juſtice Milles and Mr. 
Juſtice Aſphurſi concurred. 

The court ordered that the order of ſeſſions be quaſhed fo 
far as the ſame relates to the porter and butler therein mention- 
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1 and that 1 reſ and reſidue of * matters therein contained 


—— — — be affirmed. 


Tueſday, | 
June 7th. 
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ſaying “ as 


The Mayor of LyNN verſus Duan, 


RROR from a judgment of the court of common pla; 
in an action upon the caſe againſt the corporation of Lynn 
Regis for not repairing and cleanſing a certain creek or fleet 
called Dowfh1ll fleet into which the tide of the ſea was accuſtom. 
ed to flow and reflow as from time immemorial they bad been 
uſed, whereby the ſea was prevented from flowing therein, ſo 
that the faid creek was rendered unnavigable, and the plaintiff 
obliged to carry his corn round about. The declaration con- 
fiſted of nine counts: the ſecond count ſtated no ſpecial damage 
but only charged generally, that the plaintiff had loſt the uſe of 
his navigation, J udgment by aibil aa and damages upon 2 
writ of enquiry. 


« from time immemorial they had Been uſed is well enough, without * that aer were . &c, 


ratione tenure, or other ſpecial cauſe. 


Mr. Baldwin for the plaintiff in error. If any one count is 
bad, the judgment may be {ſet aſide. Upon the face of this re- 
cord it appears that the locus in quo is a navigable river, where 
the tide flows and reflows, and the ſecond count is general with- 
out any ſpecial damage being ſtated. If ſo, the i injury complain- 
ed of is not the ſubject of an action but of an indictment. For 
wherever a river flows and reflows it is in the nature of a high- 
way, and is common to all. Davis 56. Sid. 149. 1 Med. 105. 
1 Salk. 357. and where an injury is received by a nuiſance or 
obſtruction in a highway, it is incumbent on the party to ſhew 
a particular damage: ' otherwiſe an action does not lie. 1 Inſt. 
56. Carth. 191. Cro. Elia. 664. 5 Co. 73. | 
Lord Mansfield. Ex facto oritur jus. How does it appear 


that this is a navigable river? The flowing and reflowing of 


repair, for they are not bound of common right. 


the tide does not make it ſo; far there are many places into 
which the tide flows that are not navigable rivers ; and the 
place in queſtion may be a creek in their own private eſtate. 

Mr. Baldwin. Then it was incumbent on the plaintiff to 
ſhew a ſpecial reaſon or tenure why the corporation ought to 
2 Lord Rayn. 


_ 1.Salk, __ 8. C. 
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Lord Mansfield. It is here alleged that the corporation have 
from time immemorial been uſed to repair. It ſtates therefore 
that they are bound by preſcription, and it might be the very 
condition and terms of their creation or charter, 


The three other judges concurred. 
Let the judgment be affirmed. 


Harwood verſus GOOD RICOH. Leilee of Rol E. 


RR OR from the Common Pleas upon a judgment in 
ejectment of a ſet of chambers in Lincoln's-Inn. The 

cauſe was tried before Sir William De Grey, Lord Chief Juſtice 

of the court of Common Pleas, at the fittings after Trinity term 

| 1773 ; when the yuy found a yy verdict, ſtating in ſubſtance 
as follows, 


1774. 


Tueſday, 


June 7th, 


A ſubſequent 
will, though 
it be found to 
contain a dif- 
terent diſpo- 
ſition from a 
former, if the 
particulars of 
that differ- 
ence be un- 


ee is no revocation of ſuch former will. 


That Yobn Lacy of W 's-TInn Eſq; on the adds of April 
1748, being ſeiſed in fee of the chambers and premiſſes in the 
declaration of ejectment mentioned, and poſſeſſed of a conſider- 
able perſonal eſtate, and alſo intitled to the intereſt of 10,000 . 
by virtue of the marriage ſettlement of his father of the 3d of 
April 1688, and a private act of parliament, (by which the ſaid 
ſum of 10,0007. was directed to be. raiſed and laid out in the 
purchaſe of lands, and which was raiſed accordingly, but never 
inveſted in land,) made his will in writing duly atteſted to paſs 
real eſtates ; and did thereby deviſe as follows; that is to ſay, 
I Fobn Lacy, of Lincoln's-Inn in the county of Middleſex, do 
* make this my laſt will and teſtament with my own hand, as 
* follows; I give, deviſe, and bequeath, all my real and per- 
* ſonal eſtate, of what nature or kind ſoever, or whereſoever it 
be, unto my dear and well beloved friend, Mrs. Frances Har- 
« woed now of Maiden Lane in the pariſh of Covent Garden, 
* Weſtminſter, and her heirs, executors, adminiſtrators and aſ- 
* ligns for ever; deſiring her to pay certain legacies : and I do 
hereby conſtitute and appoint the ſaid Mrs. Frances Harwood 
to be the ſole executrix of this my laſt will and teſtament, 
* revoking all others by me heretofore made.” That in the 
ſummer of the year 1756, the ſaid John Lacy of Lincoln's-Inn, 
being in like manner ſeiſed as before mentioned, did make and 


duly n anotber will and teſtament in writing, in the pre- 
ſence 
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1774. ſence of three ſubſeribing witneſſes, who duly atteſted the ſame. 
That the d:/þofition made by the ſaid Jobn Lacy, by the ſaid 
verſus will of the year 1756, was different from tbe diſpoſition in the 
| Goopucar. ſaid will of 1748; but in what particulars is unknown to the 
ſaid jurors; but the ſaid jurors ſay, that they do nor find that the 
ſaid teſtator cancelled his ſaid will of the year 17 56, or that the 
ſaid defendant deſtroyed the ſame; but what is become of the 
ſaid will, the jurors aforeſaid are altogether ignorant. That 
the ſaid teſtator John Lacy Eſq; died in June 1767 ſeiſed in fee 
of the ſaid premiſſes in the ſaid declaration mentioned, without 
iſſue, and was never married. And that the ſaid Elizabetb, 
the wife of the ſaid William Rolfe, the leflor of the plaintif, 
is the niece and heireſs at law of the ſaid teſtator Joby 
Lacy. ; 

The queſtion. was, Whether the deviſe i in the will af 1748 
to the defendant was revoked by the will found to be executed 
in 1756? 

De Grey Chief Juſtice, Gould and Nares Juſtices gave judg- 
ment in the Common Pleas for the leſſors of the plaintiff againſt 
the opinion of Mr. Juſtice Bl/ackfone ; upon which PIO 
this writ of error was brought. 

Mr. Davenport for the plaintiff in error. . This caſe moſt be 
decided upon two or three leading principles. 

Firſt, That as there is a clear indiſputable title in Mrs. Har- 
wood under the will of 1748, the leſſor of the plaintiff in eject- 
ment muſt ſhew a ſubſequent title equally clear and indiſ- 
putable. 

Secondly, A ſubſequent ſubſtantive independent will of lands 
is not in itſelf a revocation of a former will, nor will operate as 

ſuch, unleſs it contain expreſs words of revocation, or a deviſe 
of the ſame lands repugnant to and inconſiſtent with ſuch former 
diſpoſition. Cro. El. 721. Cro. Fac. g4. and the caſe of Hitchin 
verſus Baſſet, reported in 1 Show. 537. Hardr. 374. 2 Salk. 592. 
Comberb. 90. and 209. 3 Mod. 203. Show. Parl. Caf. 146. 
where this point was at laſt finally ſettled and adjudged. 
But zhzrdly, ſuppoſe a ſubſequent independent will of lands 
would revoke a former, yet it muſt appear what the contents of 
ſuch latter will are. For the mere finding another will does not 
ex vi fermini find a repugnant or different diſpoſition : and 
twenty deviſes of the fame lands may ſtand together, unleſs 


they are inconſiſtent. 
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Lord Mansfield aſked the counſel, if they had conſidered 
whether in point of law the court could grant a venire facias de 
novo after a writ of error brought: and inſtanced two caſes, 
Haſcbell verſus Challice, and Rex verſus Kynaſion where the 
Houſe of Lords had done ſo: adding, that the Houſe of Lords 
could not, as a court of error, have ſuch juriſdiction, unleſs 
the court of King's Bench had the ſame. | | 
Mr. Serjeant Hill contra. The notion and doctrine of wills, 
ariſes from the civil law, and is borrowed from it : The notion 
reſpecting expreſs revocations was eſtabliſhed by ſtat. 27 H. 8. 
before which ſtatute there could be no will of lands except by 
cuſtom. But preſumptive revocations exiſted before that act. 
The notion that a ſubſequent will is a revocation of a former, 
is founded on the nature of the inſtrument itſelf; becauſe if 
it were the intention of a teſtator that his firſt will thould ſtand 
at the time of making a ſecond, the latter would be a codicil, 
and not a will. Therefore, wherever there are two independent 
wills, the latter is a revocation of the former. Suinburne 15. 
No man can die with two teſtaments, becauſe the latter does 
always intringe the former, 523. S. P. Perkins, ſet. 478. Shep. 
Touciſlone 410. Hardr. 376. per Hale C. B. Apply this doc- 
trine to the preſent caſe. It is found that the will of 1756 
was duly atteſted to paſs real eſtates, and that the teſtator, who 
was eminent in the law, had no real eſtate but the chambers in 
Lincoln's Inn, This is ſtrong evidence of a change of intention 
in the teſtator, and conſequently ſufficient to prove, that the 
new diſpofition was different from the former: otherwiſe it was 
nugatory to make it, At leaſt the execution of the ſecond will 
renders it yery doubtful, whether Mrs. Harwood is entitled to 
any thing ; and it is a ſettled rule, that where it is uncertain who 
is to take, the heir at law ſhall be entitled. The caſe of Hicchine 
_ verſus Baſſett is in favour of the defendant in error: for the 
grounds upon which the court decided that caſe were, that there 
was no proof of any change of intention whatſoever in the de- 
vitor, or that the ſeeond will in any way related to or affected 
his lands. But in the preſent caſe, it is ſufficiently found by 
the mode of deviſing, that the ſecond will did relate to lands, and 
to the very eſtate in queſtion ; becauſe he had no other real 
eſtate; and it is expreſsly found that the diſpoſition of 1756 is 
different from the diſpoſition in 1748. Therefore, under all 
the circumſtances, this ſinding amounts to an cxpreſs revocation 
of the will in 1748. 
| Aa | Lord 
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Lord Mansfield. Let it Rand for a ſecond argument: but 
I will juſt ſtate the ſhort compaſs in which the queſtion lies: 
Though, as to perſonal eſtate, the law of England has adopted 
the rules of the Raman teſtament, yet a deviſe of lands in Eng. 
land is conſidered in a different light from a Raman will. For 
a will in the civil law was an inſtitution of the heir. But ; 
deviſe in England, is an appointment of particular lands to x 
particular deviſee ; and is conſidered in the nature of a convey. 
ance by way of appointment; and upon that principle it is, 
that no man can deviſe lands which he has not at the date or 


ſuch conveyance. It does not turn upon the conſtruction of the 


Nat; 27 H. 8. which ſays, that © any perſon having lands, &: 
„ may deviſe.” For the ſame rule held before the ſtatute, 
where lands were deviſable by cuſtom. 

It is upon the ſame principle, but carried too far by ſubtlety, 
that there have been revocations determined contrary to the 
intent of the teſtator ; as where he has afterwards made a feoff. 


ment or the like; becauſe that has been conſtrued a new ap- 


pointment. Such is the difference between the Roman will and 


a deviſe of lands in England. | 
But it may be ſaid, that if there is a complete ſecond will, 


ãt cannot do otherwiſe than revoke a former: for if it is only x 


variation or ſubſtraction from a former will, it is in the nature of 
a codicil. Now with regard to land, a ſubſequent deviſe of 
land muſt be inconſiſtent with a former deviſe of the ſame 
land, or the firſt will ſtand as a good ſubſiſting deviſe : for if 
the teſtator gives it to 4. and does no other a& which will 
transfer it to a third perſon ; the original deviſe to A. remains 
good. There muſt therefore be an inconſiſtent diſpoſition in the 
whole or in part; if there be an inconſiſtency in part, it is. 
a revocation as to that part only. As where a teſtator deviſes 
an abſolute eſtate in fee to A. and afterwards, by a ſubſequent 
deviſe, gives him only an eſtate-tail in the ſame land; it is a 
revocation to the extent of the difference between an eſtate-tail 
and an eſtate in fee. 

In the preſent caſe, the queſtion ariſes upon certain facts found 


by the ſpecial verdict : but the argument has gone upon pre- 


ſumption only: and much has been ſaid which would have 
been very fit for the jury to have conſidered. The opinion of 
the court muſt be guided by concluſions drawn from the facts 
ſtated, which are; That the defendant had a title by deſcent: 

but a will is found which defeats that title. It is not found 
| | that 
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that this will was revoked. But the jury find that the teſtator 
made a ſecond will. Is it ſtated that the diſpoſition made by 
this ſecond will is inconſiſtent with the deviſes, contained in the 
former? No; but they find it to be different : and if the verdict 
had reſted there, there might have been a ground of argument to 
ſay, that different was a general finding applicable to the whole 
will, and therefore it muſt mean totally different. But the jury go 
on to ſay, that hey do not know uberein the difference conſiſts. 
If the jury cannot find it, the court in ſuch a caſe cannot preſume 
the difference. The jury might have had evidence to prove an 
inconſiſtent diſpoſition or circumſtances to lay a fair foundation 
for preſuming it to be ſo, as ſpoliation or the like : but no ſuch 
circumſtance appears ; they merely find a ſecond will, and as to 
what alteration it made in the former, they ſay they are totally 
ignorant. How then can the court ſay it ? For the court cannot 
preſume any thing. The mere circumſtance of making a ſecond 
will, is not in itſelf a revocation of a former : for the teſtator 
may cancel ſuch latter will, and it has been ſettled that if a 
man by a ſecond will even revoke a former, yet if he keep the 
firſt will undeftroyed, and afterwards deſtroy the ſecond, the 
firſt will is revived. In this caſe the jury do not ſay a ſyllable 
as to the ſecond will being in % at the time of the teſtator's 
death. The matter ſeems to me to lie here. . It muſt be ſhewn 
that upon this ſpecial verdict, the jury have found the ſecond 
will to be in ſome particular repugnant to or inconſiſtent with 
the firſt : whereas the only reaſon that has been aſſigned for ſup- 
poſing it to have been different from the firſt, is that the teſ- 
tator made another will. | | 

Afterwards in Mich. Term it was argued by Mr. Wallace for 
the plaintiff, and Mr. Lee for the defendant, when Lord Mans- 
feld, after ſtating the caſe, delivered the opinion of the court 
as follows: | 

Each party inſiſts that upon this ſpecial verdict there is a ti- 
tle found in their favour: The plaintiff (now defendant in er- 
ror) ſays there is a clear title for him, as heir at law; the 
defendant, that there is a clear title for her, as deviſee: and 
neither party has contended, that there is any ſuch defect or 
repugnancy in this verdict, as to render it uncertain for the 
court to proceed upon it, and I think rightly : for there is a 
title found for one or the other. Nor has either ſide moved for 
a venire facias de novo; if they had, this court as a court of er- 


ror could have granted it. 
In 
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In confidering this fpecial verdict, the duty of the court is. to 
— draw a coneluſion of law, from the facts found by the jury; for 


the court cannot preſume any fact from the evidence ſtated. 


Goopricunr, Preſumption indeed is one ground of evidence; but the court 


FF a fabſe- 
quent will, 
either We 
ly or expreſs- 
ly revoking a 
former will, 
be deftroyed, 
the former, 
it ſubliſting, 
is revived. 


eannot preſume any fact. In caſe the defendant had been prov- 


ed to have deſtroyed this laſt will, it would have been a good. 


ground for the jury to find that this was a revocation. But the 
jury on the preſumption muſt have found the fact. So with 
regard to all the other circumſtances ; ſuch as the preſuminy it 
to be in her hands, and that there were three atteiting witneſſes 
to the will: theſe would have been proper for the jury to have 


eonfidered ; but we are confined to the facts found by them: 


which are as follows ; 

They have found the defendant to be heir at Jaw of John 
Lacy: as ſuch he would have a clear title if there were no 
other claimant by ſettlement or will. The title of an heir at 
law is not to be defeated by conjecture, ambiguity, or uncer- 
tainty ; and even where there is proef of a will having exiſted, 
which however does'not appear, the court cannot go into con- 
jecture what it is probable the teſtator may have done by that 
will; but it muſt be ſhewn to contain an actual expreſs deviſe 
which diſinherits the heir at law. But in the preſent cafe, the 
Jury have found a clear title againſt the heir at law : for they have 
found a good ſubſiſting will, properly atteſted, ard an expreſs 
deviſe to the plaintiff in error, concerning the conſtruction of 
which there is no doubt. For even in the caſe of an actual de- 
viſe, a proper meaning, as I have before ſtated, muſt be found 
to diſinherit the heir at law. Here a clear deviſe is given againſt 


him: therefore he muſt get rid of this title and prove his own 


by other facts to be found in this verdict. which if it were the 
truth of the caſe he might do, either by ſhewing that the will 
under which the deviſee claims is revoked, or that the teſtator 
had no power to deviſe. In this caſe there is no diſpute as 
to the teſtator's power to deviſe: therefore a revocation mult 
be fhewn, and the mode of doing that is by another will. 
But that is not all; for he muſt ſhew in fact, that it was e- 
voked by another will which /ub/fed at the death of the teſ- 
tator, becauſe if a teſtator makes one will and does not de- 
ſtroy it; though he makes another at any time virtually or ex- 
preſsly ie the former; if he afterwards deſtroy the revoca- 
tion, the firſt will is ſtill in force and good. | 


4 | But 
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But what is there in this caſe to ſnew, that the will of 1756 
ver revoked the deviſe of the chambers in queſtion ? The 
plaintiff in the original cauſe reſts it on two grounds: Firſt, 


anſwer is, if there is a contrary deviſe, it is apainſt the heir. 
But it is contended, that, becauſe the jury ſay there was a dif- 
{erent diſpoſition, the court is to preſume that there was a dif- 
ferent diſpoſition of the ſubject- matter in queſtion. Properly 
ſpeaking, another will cannot exiſt without there being 2 differ- 
ence: becauſe, if it be exactly the ſame, it is no more than a 
duplicate or a republication of the firſt will: the jury therefore 
finding it to be another will, ex vi termini ſay, it was different. 

It is neceſſary in a perſonal teſtament to make an executor, 
but not ſo to a deviſe of lands, which muſt be revoked expreſs- 
y by a ſubſequent will. The jury here have not found any re- 
vocation of the former will : nor is there any in point of law ; 
for the mere circumſtance of making another will is not virtual- 
ly a revocation of a will of land. I can ſee no difference be- 
tween the caſe of Killigreu's will and this. For in that caſe, 
the jury, by ſaying there was aliud teſtamentum, certainly found 
a difference: here they ſay it was different, but add, that they 
do not know in what the difference conſiſts: this ſpecial ver- 
dict therefore does not find a revocation. 

The ſecond ground the defendant reſts upon is this ; that it 
is uncertain whether the will be revoked or not; and where 
the heir at law claims, his title ſhall never be taken away by 
an uncertainty. But this is all a fallacy ; for here the deviſee does 
not ſet up an uncertainty; ſhe ſhews a clear title under the will 
of 1748. On the contrary it is the heir at law who ſets up an 
uncertainty againſt her. Upon the whole, I think the jury have 
not expreſsly found that the deviſe of the chambers in the will 


of 1748 was revoked by the will in 1756. Therefore, 
Let the judgment be reverſed. 


Afterwards, upon an appeal to the Houſe of Lords, the judg- 
ment of the court of King's Bench was affirmed : the barons of 
the Exchequer attended (except Mr. baron Perrot) and were 
all of TR with the Judges of the King's Bench. Paſtch. 
15 Cen. 3 


B b St. 


1774. 


HARwOOD 
verſus 


that there is a contrary deviſe, if it can be made out; the clear Goopnienr. 


* 
— a 
—— r 
— 9 — 
— — — — 


94 


_ — 


1774. 


dame day. 


One, poſſeſ- 
ſed of three 
ſpecies of eſ- 
tates in the 
county of H. 
ix. one by 
articles zvhol- 
ly executory, 
another cxe- 
cutory in part, 
and a third 
(being an ad- 
wvow/on) com- 
pletely exe- 
cuted by a re- 
cent convey - 
ance, deviſes 
to his wife as 
follows ; 

4 All the 

ae manors, 

«© meſtuages, 
*© advowſons 
* and heredi- 
«© taments in 
the county 
6 of H. for 


the purchaſe 


«© whereof I 
C have alrea- 
«© dy contract- 
4 and a- 
<< oreed, or in 
lieu there- 
5 of, the mo- 
5 ney ariſing 
ve by the ſale 
of my real 
<c eſtate in 
the county 
or.;” 
(with direc- 
tions for com- 
plenng. the 
contracts) .— 
The advow- 
ſon, the pur- 
chaſe of 
which was 
completely 
executed be- 
fore the mak- 
ingof the will, 
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\RROR from the Common Pleas upon a judgment i 
Quare impedit of the advowſon of the church of Mottisfomt 
alias Motſon Eaft Dean, and Lockerly in the county of South. 
ampton, claimed by the plaintiff in error, under a grant made tg 
him in fee, 2d December 1766, by Lady Broughton Delves wi. 
dow of Sir Brian Broughton Delves deceaſed ; who claimed ſuch 
advowſon as deviſee under the will of her late huſband Sir Brian. 
The cauſe was tried at the aſſizes holden for the county of $9474. 
ampton on the 26th of July 1773, when the Ty. found 3 
ſpecial verdict in ſubſtance as follows: | 
« That on the 13th of June, 1763, Sir Brian contracted by 
articles of agreement with Sir 2 homas Gatehouſe, for the pur. 
chaſe of the manor of Upper Catford in the county of Hants, in 
conſideration of 10, ooo. the purchaſe money to be paid, and 
the conveyance completed, on or before the 25th of March 
1764. That, on the zoth of October 1763, Sir Brian further 
contracted by articles with the honorable Thomas Pitt, for 
the purchaſe of the manor of Abbots Ann, and allo the ad- 
vowſon of the pariſh church of Abbots Ann in the county of 
Southampton, in conſideration of 24,000/.; 70001. being 
paid in part, and the remaining 17000/. to be paid at the 
te time of completing the purchaſe and executing the convey- 
* ance; which was to be on or before the 25th of March 1764. 
* That on the 1oth of February, 1764, Sir Brian purchaſed 
4 of Thomas Fuller and others, and took a conveyance to himſelf 
«* in fee of the advowſon * of Mottigfont in the county of Hants, 
ein, conſideration of 2 500. the money being paid down and 


« the deed executed on that ſame day. 
That being ſo ſeiſed in fee of the ſaid advowſon of Mot tie- 


cc 


ce 


ce 


font; and being entitled in equity to the ſeveral eſtates con- 


tracted for by the ſaid articles, which then remained to be car- 
ried into execution, and being ſeiſed in fee of divers manors and 
eſtates in the county of Szafford, and of certain copyhold eſtates 
of inheritance in Szf9/t, and of a ſmall freehold eſtate in the 
county of Salop, and ſeiſed for his life (under his marriage ſet- 
tlement) of divers manors and eſtates in the county of Cheſter, 
with remainder to his firſt and other ſons ſucceſſively in tail 
male, (ſubject to her jointure of 1000/7. a year, and to one 
other jointure of 1000 J. a year to his mother,) with rever- 
ſion to himſelf in fee; and being likewiſe ſeiſed in fee of 


The adeoauſen in queſtion. 
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a real eo in the . of Lincoln, which he had contract- 
ed to ſell by articles to George Faſter Tufnell Eſq; in conſidera- 
tion of 27, oo0 I. which was to be paid on completing the 
purchaſe ; Dip, on the 21ſt May 1764, duly make and publith 
his laſt will and teſtament ; wherein after bequeathing his dwell- 
| ing-houſe in town, together with his jewels, plate, houſehold 
furniture, &c. to his wife Lady Mary Broughton Delves, her 
heirs, executors and adminiſtrators reſpectively, to and for her 
and their own proper uſe and benefit; he proceeds thus: 

« Alſo I grve, deviſe, and bequeath to my (aid wife and her heirs, 
to and for her and their own proper uſe and benefit, a// the 
manors, mefſuages, ADVOWSONS, farms, lands, tenements, bereditn- 
ments, and real ęſtate whatſoever, fituate and being in the county of 
HanTs, FOR THE PURCHASE WHERE@F I HAVE ALREADY 
CONTRACTED AND AGREED with all and every the appurtenances, 
and all my right, title, and intereſt, in and to the ſame; or 1N 
LIEU THEREOF the whole money arifing by the ſale of all my real 
eſtates in the county of Lincoln, and SUCH FURTHER SUM AND 
sus of money as together with the money ariſing from ſuch ſale 
ſhall be ſufficient to enable my ſaid wife or her heirs to COMPLETE 
the ſeveral CONTRACTSs I have made as aforeſaid, for the purchaſe 
of the SAID ESTATE AND PREMISES in the county of Hants ; in 
truſt nevertheleſs to COMPLETE the ſaid PURCHASES, and to 
procure and tate CONVEY ANCES of the {ame eftates, in the county 
of Hants, to her and their own proper uſe and benefit. He allo 
gave to truſtees. and their heirs, all and ſingular 47s manors, 
meſſuages, advowſons, farms, lands, tenements, tithes, heredi- 
taments and real eſtates whatſoever, ſituate, ariſing, and being 
in the counties of Stafford and Cheſter, or either of them, to the 
uſe of his brother Thomas Delves for life, with remainder to his 
iſſue in ſtrict ſettlement, with divers remainders over. And 


then, after certain pecuniary legacies, the teſtator gave all the 


reſidue of his perſonal eſtate to his brother the ſaid Thomas 
Detves. 

„That the ſaid SLE of 1 3th June, and of October 1703, 
were in force at the time of AFL EL hrs ſaid will; and that ſince 
his death, the reſpective premiſſes had been conveyed to Lady 
Broughton Delves. That at the time of making his ſaid will, 
Sir Brian was ſeiſed of no other advoe/on in the county of South- 
_ empton, except the advowſen of Mottigſont, compriſed in the 
conveyance of 1oth of February 1764; nor had he con!rofed for 
the purchaſe of any manor, meſſ nage, advoteiſom, &c. in the county 
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1774. of Southampton, which reſted in contract, other than thoſe men- 

| tioned in the articles of 13th June and the zoth of October 1763: 
| 4 Nor was he ſeiſed of or entitled unto any advow/ſon or advowſons 
Win rox. in the counties of Stafford or Cheſter. That, on the 1ſt of Fe. 
bruary 1766, the ſaid Sir Brian died without revoking or al- 
_ tering his ſaid will, and without iſſue: leaving Thomas Delves 
his only brother and heir at law, now Sir Thomas Broughton, 
That the ſaid Sir Thomas Broughton, on the 6th June 1772, con- 
veyed the advowſon of Mottisfont to Robert Hill clerk and his 

heirs for the ſum of 382 5 J. 


The queſtion ariſing upon this verdict was, © Whether the 

« ſaid advouſon of the church of Mottisfont paſſed to Lady 
«© Broughton Delves the teſtator s widow, by virtue of that clauſe 
in bis will, whereby the teſtator gave and deviſed to his 
„ ſaid wife all manors, meſſuages, advow/ons, &c. in the 
county of Hants for the purchaſe whereof he had contracted and 
'** agreed: for if not, then the ſaid advowſon, being undiſpoſed 
«© of by the ſaid will, deſcended to the ſaid Sir Thomas Broughton 
as heir at law to the faid teſtator?— The court of Common 
Pleas were of opinion, that the advowſon of Moztisfont did not 
paſs by this clauſe to Lady Broughton Delvues; and gave judg- 
ment for the now defendant in error, upon which judgment 
this writ of error was brought.—This caſe was argued twice, 
firſt in Eaſter term 1774, by Serjeant Walter for the plaintiff, 
and Serjeant Glynn for the defendant, and now in this term, by 
Mr. Mansfield for plaintiff, and Mr. Dunning for the de- 


fendant. 


For the plaintiff it ug contended, that this was an ex- 
preſs deviſe to Lady Broughton of the advowſon of Mottrifont 
it being ſituate in the county of Hants, and not only contracted 
for but actually conveyed to the teſtator before the making of his 
will that a contrary conſtruction would render the word * ad- 
1 vowſons” in the plural number of 29 Hees; the teſtator not hav- 
ing contracted for any other advowſon in Hampſhire except the 
ad vowſon in queſtion, and that of Abbots Ann and therefore that 
the rule of law, which in the expoſition of all inſtruments, and 
more eſpecially of wills, prefers ſuch a conſtruction as will 
give effect to every expreſſion in them, ought to prevail in this 
caſe.— To this point was cited the caſe of Mirril verſus Ni- 
hols. 2 Bulſtr. 176. where © a teſtator, having rwe ſeveral 


0 aoteties of Aa by ſeveral purchaſes in Kent and in Eſſex, 
2 | | « deviſed 
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« deviſed as follows: And as to my moieties, J deviſe all my 


 « qoieties in Kent unto B. and made no mention of the mozety 
bo Eſer: but the court held that both paſſed, for the words 
| being © All his moieties, the intention of the teſtator could not 


otherwiſe be ſatisfied. So in the caſe of Thorpe verſus Thompſon, 
2 Leon. 120. Ander. 188. S. C. where A. purchated land of 


B. but before any conveyance executed B. ſold the land to C. and 


then A. conveyed to C. who being thus ſeiſed deviſed it thus: 
[ bequeath to R. my ſon, all my land which I purchaſed of B. 
whereas in ſtrictneſs of law he purchaſed them of A. by virtue 
of the conveyance made to him by A. But the court held the 
deviſe good, it being a ſufficient deſcription of what land the teſ- 
tator meant. They cited likewiſe the cafes of CHeſter verſus Cheſter, 
2 P. Wins. 56. Coodrigbt on the demiſe of Paul v. Paul. 2 Bur. 


1089. and Dyer 376. And agreeable to the doctrine laid down 
by theſe authorities, inſiſted, that, in the preſent caſe, the 
words “ contracted and agreed for” ought not to be conſtrued 
| reſtrictive of the general expreſſion All my manors, lands, meſ- 


ſuages and ADVOWSONS, ſo as to exclude the advow/on actually 


purchaſed ; becauſe, in ſtrictneſs of language, no eſtate can be ſaid 


to be purchaſed without being A contradted and agreed for. 
But further, the teſtator's intention to deviſe the advowſon in 
queſtion, which ought to be the rule of conſtruction in this 
caſe, was manifeſt, from his uſing the word adgvow/ons in the 


plural number; and again from the expreſfion “ already” which 


was a ſtrong proof that he meant to include all the real property 
in Hampſhire of which he was Zhen the owner. That in the 


common acceptation and meaning of the words “ contraded 


and agreed for,” there was no diſtinction between them and a 
purchaſe, and that in equity ſuch a contract our be a very 


good purchaſe. 


On the part of the defendants it was inſiſted, that an heir at 


law ought not to be dilinherited by any other than a geceſſary 
mmplication : that in the preſent caſe, the words“ for the purchaſe 


* whereof I have already contracted and agreed” could not by 
any neceſſary inference be extended to relate to a purchaſe actually 


completed; nor indeed by any poſſible conſtruction whatſoever, 
unleſs a contract executory means the ſame as a contract actually 
executed, That ſuch an interpretation would go the length of 


making them include any purchaſe however diſtant, as well as 
one of a more recent date: in which caſe no line can be drawn 


between a ſpace of three months, and one of three- ſcore years. 
Cc for 
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For the reſting in contract being a deſignatio rei mult ceaſe to be 
applicable to an eſtate on the inſtant of the purchaſe being con. 
pleted, or muſt continue applicable to it for ever. — That if 10 
other circumſtance however was ſufficient to explain the teſtator' 
meaning, the words immediately following the words“ agreel 
« for” were of themſelves deciſive: namely, ** or in lieu there 


* the whole money ariſing from the ſale, &c. as together, &c. ſha 


a be ſufficient to enable my ſaid wife, &c. to complete the ſeveral 
% contracts as aforeſaid.” The eſtates therefore meant to be deviſed 
by the teſtator as included under the above deſcription, muſt of 


neceſſity be ſuch only, the contract: for the purchaſe of ui 


were flill ſubſiſting, and which might or might not for ever re. 
main incomplete at the option of the teſtator's wife and her 
heirs ; the money given in lien thereof amounting in the one 
caſe to a full ſatis faction, and in the other to the expreſs ſun 
requiſite to complete ſuch contracts. Again the ſubſequent 
direction to Lady Broughton, to procure and take proper con- 
veyances of theſe eſtates, excludes all poſſibility of ſuppoſing 
that the teſtator had in contemplation at the time of this deviſe, 
a reference to an eſtate, concerning which no contradt was 


ſubbiſting, for completing the purchaſe of which na money was 


due, of which 20 conveyance remained to be procured or taken, 
but which had before the making of his will been completed, pur- 
chaſed by, and conveyed to the teſtator.— That no deduction to be 
drawn from the teſtator's uſing the word * advowſons” in the 


plural number could avail the plaintiff in this caſe ; becauſe the 
ſame expreſſion is uſed by him in the deviſe of his Staffordſbire 
and Cheſhire eſtates, where it appears, that he had no advow/on 
at all. On the contrary, it was plain from this circumitance, 
that the teſtator meant to uſe it merely in a general and com- 
prehen/ive, not in any particular ſenſe. —That even the common 


preſumption that a teſtator does not intend to die inteſtate as to 


any part of his eſtates could not obtain here, as he had actually 
done ſo in reſpect of his eſtates in Sufol/z and Salop : that there 
was as little ground therefore for ſupplying a diſpoſition of the 
advowſon of Mottiiſont about which the will was likewiſe per- 
fectly filent, as there would be of them: that in either caſe it 
could be founded in conjecture only, which by no rule of law 
is ſufficient to diſinherit an heir at law. 


Lord Mansfield. If this queſtion had come before the court 


preciſely under the ſame circumſtances as it did in the caſe of S-. 
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Job verſus Erringron *, * the opinion given then, would have 
no influence upon the opinion that is now to be given. On 
the contrary, the judgment which has ſince been delivered 
by the court of Common Plas would conſiderably ſhake that 
deciſion. | ny | 
An heir at law cannot be difinherited by conjecture. It can 
only be done by expreſs words, or by an implication which ma- 
nifeſtly indicates the clear intent of the teſtator, upon a fair con- 
ſtruction of the whole contents of the will, to give the eſtate 
from him. | 
have ſtruggled as much as I could to agree with the judgment 
of the court of C. B. in this caſe; and I thought yeſterday I 
had perſuaded myſelf to do ſo: but upon reading the whole of 
the will attentively, and finding the circumſtance of the money 
ſuppoſed in the argument to be given by way of equivalent, to 
be founded on a miſtake, I cannot fatisfy myſelf to reject the 
words of the teſtator in this caſe. He has made uſe of the word 
« advowſlons,” and the whole diſpute is, whether the word 
« 2dvowſons”' ſhall be underſtood to mean advouſons, fo as to 
_ convey an idea, that the teſtator underſtood the real force of the 
expretlion at the time; or whether it is to be rejected, as being 
merely inſerted by him among other general words, without any 
particular meaning or intention annexed to it.—If it is to be 
underſtood as applied to theſe /wo, there is no doubt bur it will 
include the recent purchaſe, and in that caſe there is an end of 
the queſtion. To be ſure, there might be cafes, where from the 
ſubject- matter, it ought to be rejected; but the preſent is a 
caſe under very particular circumſtances. It is manifeſt from 
the facts ſtated, in the ſpecial verdict, that the teſtator's object 
was to buy eſtates in Hampſbire; and to enable him in part to 
do ſo, he intended to ſell his eſtates in Lincolnſbire and all 
this was upon one plan, which he was carrying into execution, 
and wiſhed to complete in as little an interval as circumſtances 


would admit of. The dates of the ſeveral tranſactions are very 
material, 


3 


S 1 
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* St. Zorn verius Erringlon, Hilary term 13 Ges. 3. was an action of covenant for a 
defect of title in the conveyance of the 2d of December 1766, (the living being then fall): 
and on a caſe reſerved in B. R. the court were of opinion that the advozu/c7 24: a by the 
vill, and therefore the title was good. But the deviſe reſpecting the Che/fire and Stafford Hire 
eltates, and the fact of the teſtator having u advorv/on in either of thaſe counties, though 


he there likewiſe uſes the word © advoru/ons” amongſt other general words, made no part 
of the caſe then before the court. 
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1774. On the 13th of June 1763, he contracts for lands in Hamp. 
ſhire to the amount of 10, ooo J. the money to be paid, and the 
Sr. Jous eſtates conveyed on or before the 25th of March 1764. 
Roh On the zoth of Ocfober 1763, he articles for other eſtates in 
Wixrox. Hampſhire, including an advouſon: he pays 7000 J. in part, and 


the reſidue of the purchaſe money being a ſum of 17, ooo I. was 
to be paid and the conveyance executed on the 25th of March 
1764. In the intermediate time, that is, on the 1oth of Fe. 
bruary 1764, he purchaſes the advowſon in queſtion, and has 
an immediate conveyance made to him upon Hellas of the 
purchaſe. money. 

So that there are three ſpecies of eſtates which he had to dil. 
poſe of. One, by articles that reſted aoho/ly executory : another 
by articles ot wholly executory, nearly a third part of the pur- 


chaſe money having been paid : and a third that had been carried 


into execution by a very recent conveyance. On the 24th of 
May following, Sir Brian makes his will. Whoever drew 
this will muſt have been privy to theſe recent contracts : 'one 
was totally executory, one executory in part, and the third a 
complete contract. He thought to include the whole under one 
deſcription : therefore, to ſhew ſuch general intention of the 
teſtator, he. ſays for the purchaſe whereof I have ALREADY 
*£ contratted and agreed,” not for the purchaſe whereof I have 
* ONLY contracted and agreed.” He did not intend any future 
purchaſe ſhould paſs; but only. thoſe he had recently entered 


into. If he had ſaid © only contracted and agreed,” the purchaſe 


of Mr. Pitt, of which great part of the purchaſe money had been 
advanced, would not have paſſed ; becauſe that contract and 
agreement was more than made, it was partly carried into exe- 
cution. He puts in the word ©* advowſons”. Shall the meaning 
of this word be excluded becauſe he has uſed the expreſſion 
for the purchaſe whereof I have already contracted and 
«© agreed?” Has he in fact leſs agreed for a recent purchaſe, be- 
cauſe he has actually completed it? In point of intention I think 
it is impoſſible to conceive that he meant to except the parti- 
cular advowſon in queſtion. An argument was greatly relicd 
on that would have been very ſtrong indeed, if it had been well 
founded; which is this, that he could mean only to include 
the executory contracts, becauſe he has given in lieu thereof the 


money to ariſe from the ſale of the Lincolnſhire eſtates. Now 


every equivalent muſt be ſuppoſed to be co- extenſive with the 


ching for which it is intended as an equivalent. It has been 
ſaid 
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{zid that 27, ooo“. the money ariſing from the ſale of the Lin- 
colnſhire eſtates would juſt amount to the purchaſe money of 
* eſtates under contract executory in ZZampſhire. But on look- 

into the will, the fact does not warrant the aſſertion; for 
3 the words are in lieu thereof” which implies an alter- 
native, yet he could not mean to fubſtitute the one for the 
other; becauſe 7000 J. had been paid in part of one of the 
eſtates; and 27, ooo J. was the ſum that remained to be paid 
in order to complete the ſeveral purchaſes. The ſum of 27,000 /. 
therefore is in fact 7000/7. ſhort of the real value and purchaſe 
money of the eſtates under contract; conſequently if could not 
be intended as an equivalent for _ but only as a fund to 
complete the purchaſe. 

The whole queſtion depends upon this ſingle point, whe- 
ther there are words in the will ſufficient to aſh the advowſon 
in queſtion, If there are not, the heir cannot be diſinherited. 
But here the word © Advowſons” is uſed; and, in order to de- 
cide for the heir, we muſt entirely reje& it. I do not think 
we are at liberty to do ſo; becauſe I think the teſtator meant 
the word advowwſons ſhould have its full force and effect: and no 
argument ariſes from his having inſerted the ſame word in the 
deviſe of his other eſtates, where in point of fact there were no 
advowſons : becauſe his object was to diſpoſe of all he was poſ- 
ſeſſed of. Therefore I am of opinion that by the word * ag- 
vw/ons,” both the advowſons paſs. 

Afton Juſtice. The great ſtreſs of argument in C. B. was 
upon the words “ in lieu thereof, Fc.“ making an alternative 
deviſe, I think it clearly otherwiſe ; and that it was intended 
only as a fund to complete the purchaſes which the teſtator had 
agreed for with Sir T. Gatehouſe and Mr. Pitt, and had no re- 
lation to the advowſon already purchaſed. Therefore I concur 
in opinion with his lordſhip, that by the clear intention of the 
teſtator, and upon the plain and manifeſt meaning a the words, 
both the advowſons do. paſs. | 

Mr. Juſtice Viller. I am df the fame opinion. 

Mr. Juſtice A/>b5urff. Tam of the ſame opinion. 

Per Cur. DE 7 | 
| Let the judgment be reverſed. 


Upon: a writ of error in the Houſe of Lords the 3 of 


the court of King's Bench was athrmed. 
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Wedneſday, The Mayor of KINGSTON upon HULL verſus Elogysy 
June Sth. = 


A grant or T PON a rule to ſhew cauſe why a new trial ſhould not b. 
fee ow granted upon the ground of a miſdirection to the; jury, 
which ought the caſe appeared, upon the report of Mr. Juſtice Gould wh, 
—_— RS tried the cauſe, to be as follows. The declaration conſiſted of 
cord, may, fix counts, ſtating, that the plaintiffs on the 5th of June 1773, 
„ long before and ever ſince, had received, and were lawful ly 
re ak rl entitled, and ſtill of right ought to receive, amongſt other toll; 
time of legal and duties, a reaſonable toll or duty called water-batliffs dues for 
— certain goods, ſpecified in the particular counts, imported into the 
e e port of K:ng/ton upon Hull; that the defendants having imported, 
on a poſſeſſion &. and being liable, &c. promiſed, Sc. Upon the general iff; 
e pleaded, the plaintiffs at the trial produced iſt. an entry from 


ee uy their corporation books entitled as follows; © A particular note fall 
ground. ce ſuch duties, &c. as by the water-bailiffs are to be received, fer 
ce the uſe of the mayor and burgeſſes of King /ton upon Hull; accor. 
« ding to the order preſcribed and ſet down in the year 1441, 
«© Fohn Bedford then being mayor; and continued and put in uſe 
from that time to this preſent day 1ſt April 1575.” In thi; 
liſt were included the duties in queſtion. 2dly.. An order of the 
corporation of the 13 E/iz. requiring the water-bailiff, every 
eight or fourteen days, to give an account of all monies received 
by him for the uſe of the town, to the chamberlain ; with 2 
direction to the latter, to keep theſe accounts ſeparate from his 
other receipts: then followed a particular account of theſe mo- 
nies ſo received from 1545 to 1646: other entries, from 1648 to 
1678, of perſons who had rented the office of water-bailif; an 
account of the dues for three years in 1726 ; and concluded, by 
the parol teſtimony of ſeveral witneſſes who had paid the duties 
in queſtion from the year 1734, together with an eſtimate of re- 
pairs done by the corporation valued at 15,000 /.—On behalf of 
the defendant contra, it was obſerved, that the earlieſt book of the 
corporation was 16 Ed. 3. and the date of their original charter 
of incorporation 27 Ed. 1. a full century ſubſequent to the time of 
legal memory. That their title, if any, to the duties in queſtion 
could be ſupported only by preſcription or charter: That the 
firſt certainly did not exiſt, they being a corporation within time 
of legal memory : and in reſpect of the ſecond it was clear upon 
the face of a charter granted anno 5 Ric. 2. that the king at that 


time only erected or authorized the corporation to erect the port; 
| but 


_— 0 | : ; 
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put granted no duties. The words of this charter 5 Ric. 2. were 1774. 
5 . . : , —ͤ—ũ——— — 
as follows: Conceſſimus quantum in nobis eſi, &c. quod habeant The Mayer 
portum ſubtus eandem villam dudum vocat Sayercreek jam Hull, in of Hu 
perpetuuim annexum ville, ita quod poſſiut œdiſicare domss kaias et Derſus 
HoRN ZK. 


faiethas, ad emendationem, gefenſionem et ſalvationem ville præ- 
ide. To this it was anſwered, that an uſage of three hundred 
years was a ſufficient ground to preſume a grant of the duties 
in conſideration of repairs, which it was in proof the corpora- 


tion had conſtantly done from the year 1441 to the time of 


bringing the action. Mr. Juſtice Gould in his direction to 
the jury ſaid he thought, and therefore left it to them to ſay, 
whether the words portum DUDUM vocat' Sayercreek IA Hull 
did not imply that the port ſo called was an ex://:2g port before 
and at the time of the charter 5 Ric. 2. rather than a creation 
of the port: and alſo, whether they would not confider the uſage 
from the year 1441 to the time of the action brought, a ſuf- 
ficient ground to preſume a graut of the duties between the 
5 Ric. 2. (anno 1382) and the year 1441. The jury accordingly 
found a verdict for the plaintiff. | 

Mr. Wallace and Mr. Davenport ſhewed cauſe. There are two 
| queſtions. 1ſt. Whether a grant can be preſumed at all? 
2d. Whether under the circumſtances of this caſe a grant ought 
to be preſumed ?—1ſt. Circumſtances within time of memory 
may be a foundation to preſume a grant. In the cafe of Powe!/ 
v. Milbanke* a grant from the crown was preſumed. though 
within time of memory. 

In 2 Show. 47. Rex v. Carpenter evidence of conſtant pay- 
ment and an antient table of duties was held ſufficient ground to 
preſume a grant of water-bailiffs dues (as in this caſe) on coals 
to the city of London, though the uſe of them was within the 
time of legal preſcription.—in Warren ex dim. Webb v. Grenville 
2 Str, 1129. an item in an attorney's bill to make a tenant to the 
præcipe was held ſufficient evidence of the deed in ſupport of a 
recovery of forty years ſtanding. But 12 Rep. 4. Crimes v. Smith 
and 12 Rep. 5. Bedle v. Beard and others are in point. There- 
tore antient poſſeſſion is clearly a ſufficient foundation to preſume 
a grant from the crown within time of legal memory. 
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Onchterlony and Richard Gurnard, their heirs and aſiigns, All that the deanry, prebend, reQory and vicarage of the collegiate church 

of Chefor Je Street, in the biſhopric of Durham, with the follow ng exception. © Exceptis tamen lemper et extra hanc preſentem 

conceſſionem noſtram nobis heredibus et fuccefloribus noſtris omnino reſervatis omnibus et fingulis advecationibus donatio- 

** 8ibus Hiberis diſpoſitionibus et jur. perſonal. om. et ſingul. eccletiaticar, vicar. capell. et al. beneticior. eccleſiatticor. quor m- 

* cumqz præmiſſ. ſuperius per preſentes præeconceſſ. aut alicui inde parti vel parcellæ quoquo modo ſpectant. pertinent. incident. 
* 


10 . 
appenden, vel incumben.” 


In 1629, anno 5 Car, 1. the premiſes came by meſne conveyances to the Hedevorth family, who afterwards granted to Sir 


Ralph Milbante That in 1694 Mr. Hed<vorth preſented Mr. Conyers to the curacy of Cheſter le Street, and that in 1725 


5 


— .. . 


Mr. Lambe was preſented by a deſcendant of the Hedwworth family, and continued in poſſeſſion till 1769, witen Sir Ralph NT. I- 
banke preſented the defendant. Upon theſe facts, one point inſiſted on by the plaintiff was, that the exception in the grant left 


the title to this curacy in the Crown, But Lord Mansfeld left it to the jury to ſay, whether from the two adverſe nom natlons, 


2nd poſſeſion under them, by the Z-dzvorth family, they would not preſume a grant from the crown of the rizht of preteatac.on 
tv the curacy, The jury preſumed a grant, and found a verdict accordingly, 


2d. 
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2d. Whether in this caſe, a grant ought to be preſymeg? 


The Mayor 


of Hull unqueſtionably been in poſſeſſion of theſe duties 300 years and 


verſus 


FIORNER. 


upwards; namely, from the year 1441. The water-bailiffa table 
is of that date, and that alone clearly could not be the origin 
of the claim. It is further in evidence, that the corporation 
have conſtantly repaired the port at an immenſe expence, which 
is a ſtrong ground to preſume a legal title. Therefore, if a grant 
is preſumable, it ought to be preſumed in this caſe. 

3dly. The charter 5 Rich. 2. is a grant of an antrent port 
then exiting and not the creation of a new port: The words are 
Portum DUDUM vocat Sayercreeꝶ JAM Hull; which ſhews that 


it had before been known by the name of Sayercreet, and was 


not then for the farſt time erected and made a port. If ſo, the grant 
incidentally carries the duties along with it, and the conſidera- 
tion of the repairs is a good and vahd conſideration. 

Mr. Dunning, Mr. Lee, Mr. Wilſon, and Mr. —; in ſop- 
port of the rule. 

1ſt. The queſtion is not, ae in any caſe a grant is not 
preſumable ; becauſe every preſcription. carries in itſelf pre- 
ſumption of a grant; and in this caſe, if the date of the charter 
had been antecedent to the time of legal memory, the jury 
might very rightly. have preſumed: a grant of the duties. But 
the queſtion is, Whether an uſage which muſt have had its com- 


mencement within time of legal memory, is alone ſufficient to be 


left to the jury of a grant from the crown, which ought to be 


by matter of record? The law ſays, that ſuch, evidence of an 


uſage as will. ſupport a preſcription, is. a ſufficient title; that 
is, a ſufficient ground to preſume a grant. If any uſage leſs 
than that were ſufficient, preſcription, would be uſeleis, There- 
fore it is not competent to the jury to preſume. a grant, where 
the uſage does not refer back to the time of legal preſcription. 
The caſe in 12 Co. 4. Crimes verſus Smith, is not inconſiſtent with 
this poſition : and in Beale verſus Beard and others, 12 Co. 5. 


there is nothing which confines the grant- of the advowſon to 


a leſs recent date than the grant of the manor. But a- ſtrong 
argument to ſhew the improbability of any ſuch grant having 
been in this caſe, ariſes from the abundant caution in this cor- 
poration to preſerve all their moſt antient deeds and records. 
For. there are no leſs than three charters of confirmation in the 
reigns. of Hen. 4. Hen. 5. and Hen. 6, immediately ſucceeding 
that of Ric. 2. beſides many others from temp. Hen, 8. to that of 


Jac. 2. all which it was totally unneceſſary to Have preſerved ; 
and, 


If antient poſſeſſion is a ſufficient ground, the corporation have 
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and yet the eſſential original charter is to be preſumed loſt in a 
caſe where the corporation itſelf never had an idea, much leſs 
any evidence of its having even exiſted. Under theſe circum- 
gances the non- production of it ought not to be ſupplied, 
Second Point. The charter 5 Ric. 2. was not a grant of a 
rt then exiſting; on the contrary, there was 20 port in the 
crown at all at that time. If there had been, no doubt but the 
grant of it would incidentally have carried the duties with 
it. But the words of this charter are clearly words of qualifi- 
cation; and at furtheſt grant only a liberty to the corpo- 
ration to erect a port, viz. ©* Concefſimus quantum in nobis eff 
quod ipſi et haredes habeant portum in perpetuum annexum ville, 
ita quod pofint edificare domos, katas et ftatethas, &c. If the king 
had at that time a port and the duties incident, the qualifying 
clauſe quantum in nobis eff would have no meaning. Habeant 
fortum is not the phraſe to expreſs an exiſtent port, nor would 
the ſubſequent words in that caſe have been neceſſary, but might 
have been all ſupplied by the ſingle expreſſion, concefimus por- 
tum, Further the ſubſequent words prove it' was a thing in 
eri; for there muſt have been quays and wharfs, if the port 
was then in being, and it muſt have been annexed to the town 
at that time. It is clearly therefore a grant of ſomething that 
was to be in future, not of a port actually erected at that time. 
The non-exiſtence of the port is further apparent from the 
filence of all the charters antecedent to the time of 5 Ric. 2. 
amongſt which are three that grant temporary tolls. 28 Ed. 1. 
Ed. 3. 5 Ed. 3. But in the charter of Ric. 3. and ſubſequent 
grants, the mention of the port occurs frequently. Therefore 
upon both grounds there ought to be a new trial. 
Mr. Lee, on the ſame ſide contended, that this claim could not 
have a legal commencement if the port was a newly created port 
by charter 5 Ric. 2. becauſe the duties in ſuch caſe could not 
be in the crown but by act of parliament; and cited 2 ez. 
621. Vaugh. 159. Shephard verſus Goſnvld and 12 Co. 34. 
Lord Mansfeld. The ground upon which an application for 
a new trial has been made in this caſe is, that there was no 
evidence of title in the plaintiffs to the port dutics claimed by 
the action which ought to have been left to the conſideration 


of the jury ; and if no title was made out which in point of 


law it was fit for them to exerciſe their judgment upon, there 
ought to be a new trial. 
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There are two grounds upon which it is contended that 


there was ſufficient evidence of title in the 5 to be luft to 


the jury. 
Firſt. That there was an antient port of Hull in the King 


before the 5th of Ric. 2. with duties annexed to it, particular. 


ly thoſe in queſtion; which duties belonged to the king i, 


right of the port. If ſuch a port and duties did exiſt in 
the king, it is not diſputed, nor can a doubt be made, but that 
he might grant them to a ſubject: and that they were granted 


is contended, from the general words of the charter confirmed 


by uſage. If this ground can be ſupported, there is an end 
of the motion for a new trial; becauſe the jury have had that 
left to them, which ought to have been left to them. | 
But Secondly, if that be not ſo, and it is clear from the 
words of the charter 5 Ric. 2. that no port exiſted before, but 
that the charter itſelf erected the port only, without any duties; 
then it is contended, that between the 5 Ric. 2. and the year 
1441, there might be ſome charter from the king, creating and 
giving theſe duties to the corporation, upon a ground which 
would .ſupport them in point of law; namely, upon the con- 
ſideration of repairs, and the general advantage to be derived by 
the public, from its being properly kept up. This was the 
only point made at the trial, and the queſtion that ariſes upon 
it is; whether upon the evidence, it was properly left to the 


jury to preſume ſuch grant between 1382, and 1441? 


I lay out of the.caſe that which might have been a founda- 


tion for a new trial: I mean the idea of new light to be got 


from the entries in the corporation books, becauſe there has 
been an inſpection and therefore no ſurpriſe: and as to ſpo- 
liation, the court cannot, upon a bare allegation, after inſpec- 
tion had, go upon a ſurmiſe of that kind, eſpecially as ſince the 
trial no application has been made to ſee them. 

With regard to the firſt point, that is, the conſtruction of 
the charter of Ric. 2. the caſe ſtands thus: It is proved by 
ſtrong evidence, that from the year 1441, down to the riſe of 
this queſtion, which comprehends a period of near 3 50 years, 
:theſe duties have been exacted and ſubmitted to without ſuit 
or litigation. It likewiſe appears from a charter of the 13 
Car. 2. which is above a century ago, that the corporation at that 


dime made an application to the king, apprehending they had 
a title to theſe duties by virtue of a right immemorial, and the 


king upon their repreſentation.confirms them thus: Whereas 
| 06 WC 
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« xe are credibly informed, that within the ſaid town, &c. there 
« js an immemorial cuſtom that every merchant or other com- 
ing into the water with ſhips and goods, &c. and unlading 
« the ſame within the port of the ſaid town, has been accuſ- 
% tomed to pay certain fees, &c. for the ſame, we will that 
« the-ſaid cuſtom ſhall continue, and that the ſaid mayor and 
« burgeſſes Thall enjoy the like fees, &c. as of time immemo- 
rial for the ſupport of the great burthens and expences of the 
« ſaid mayor and burgeſſes in and about the reparation, preſer- 
vation and defence of the ſaid port.” There is a like charter 
of confirmation anno 4 Fac. 2. | 

But it is ſaid theſe charters relate to port duties of time imme- 
morial, and the corporation then built their right to them upon 
immemorial uſage; which cannot be; becauſe both the corpora- 
tion itſelf, and the grant of the port by charter 5 Ric. 2. are with- 
in time of memory. But if at the time of the grant, the duties 
had exiſted immemorially in the king, the ſource of their claim 


is a preſcriptive right, and their title a derivative title to that 


which was in the crown, from time immemorial, though they 
themſelves are a corporation within memory. 

Then as to the conſtruction of the charter 5 Ric. 2. ſo far 
from thinking it clear, that the charter meant to create the port; 
if I was to determine that queſtion, I ſhould hold that the port 
exiſted before, The grant is, that they ſhall have portum 
ſubtus eandem villam, dudum vocat Sayercreek jam Hull. In 
the firſt place then conſider, what is a port? It is the water: 
the terms are ſynonymous; for the limits of the water make 
the port. Secondly, What is that which is deſcribed as having 
been once called Sayercreek? Upon the plain conſtruction of 
the words, it muſt be the port and not the town: for ſo early 


as the charter 27 Ed. 1. the town is deſcribed by the name of 


Kingeſton ſupra Hull, meaning the river Hull; it is therefore 


apparent from this charter, that the name of the port had before 


that time been changed from Sayercreet to Hull; and if never 
granted out of the hands of the crown till 5 Ric. 2. it clearly 
muſt have remained in him at that time. He grants that the 
fort ſhall be for ever annexed to the town; which in my opinion 
ſtrengthens the conſtruction of its being an ancient port; by af- 
fording an inference, that before that time the corporation had only 
the benefit of it, whereas in future they were to be the owners 
and proprietors, But there are ſtill other words that ſupport 
this conſtruction; namely, that my ſhould have the port “ t 
” out 
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** out the inter poſition of the kings officers or miniſters.” Thi 
was a very material and neceſſary privilege, if the port had ex. 
iſted before, and the king's officers had been accuſtomed to 
collect the duties for the crown. But if it were a new erected 
port, the grant might have been conſidered as an abſolute 
excluſive grant. But admitting it to be doubrfu!, whether it was 
an ancient or a neu erected port, the queſtion is a queſtion of fact; 
and therefore moſt proper to be left to the deciſion of a jury; 
who upon the evidence which in this caſe was the ſtrongeft 
poſſible, namely, EE for 350 years, have found in favour 
of the claim. 

Before I proceed to the next ground, I ſhould obſerve that a 
queſtion was made, whether the grant could have a legal com- 
mencement ? that is, ſuppoſing the charter 5 Ric. 2. to have 
created the port, and the duties to have been incidentaliy granted 
in conſideration of the repairs, whether ſuch grant would ſupport 


the claim? if the caſe turned upon that queſtion only, I ſhould | 
take time to conſider of it, and to look into the caſes cited by 


Mr. Lee. But it ſeems to be taken for granted in the caſe of 
the Mayor of Exeter verſus Trinlet, Trin. 32 & 33 Geo. 2. C. B. 
and afterwards in the caſe of the Mayor of Yarmouth verſus 
Eaton, Trin. 3 Geo. 3. B. R. that ports are like markets with 
which the crown is entruſted, and that the king may grant 
the duties to a ſubject in conſideration of repairing the port. 


The next ground is, the ra pee: of a charter between 
5 Rice f. 1 782. and the year 1441. 

Now with regard to admitting evidence to ſatisfy a jury that 
a charter did exiſt within time of memory which is not produced 
by record, my opinion is this; namely, that all evidence is ac- 
cording to the ſubjet-matter to which it is applied. There is 2 


great difference between ſengtb of time which operates as a bor 
to a claim, and that which is only uſed by away of evidence. A 
jury is concluded by length of time that operates as a bar: as, 


where the ſtatute of limitations is pleaded in bar to a debt; 


though the jury is ſatisfied that the debt is due and unpaid, it is 


{till a bar: Soin the caſe of preſcription, if it be time out of 
mind, a jury is bound to conclude the right from that pre- 


ſcription, if there could be a legal commencement of the right. 
But any written evidence ſhewing that there was a time when 
the preſcription did not exiſt, is an anſwer to a claim founded 
on 5/5 oma But "es of time uſed merely by way of 


evidence, 
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evidence, may be left to the conſideration of the jury to be 
credited or not, and to draw their inference one way or the other, 
according to circumſtances, For inſtance, there is no ſtatute of 
limitations that bars an action upon a bond; but there is a time 
when a jury may preſume the debt to be diſcharged : as where 


no intereſt appears to have been paid for ſixteen years. But if 


a witneſs is produced to prove the contrary, as by ſhewing the 
party not to be in circumſtances to pay, or a recent acknow- 
ledgment of the debt, the jury muſt ſay the contrary. If a 
foundation can be laid that a record or a deed exiſted, and was 
afterwards loſt, it may be ſupplied by the next beſt evidence to 
be had, or if it cannot be ſhewn that it ever exiſted, yet enjoy- 
ment under a title which can only be by record, is ſtrong evi- 
dence to be left to a jury that it did once exiſt. I do not know 
an inſtance in which proof may not be ſupplied. Theſe are 
general rules, and it would be miſchievous, if it were to be 
laid down, that there can be no preſumption ſince the time of 
Richard I. to confirm a title by charter. 

In Lord Purbeck's caſe, the letters-patent which were the 
only proper evidence of his title could not be found; and there 
was no proof of the record having been loſt : but he had fat in 
parliament, had levied a fine of his honours to King Charles 
the Second, and I think enjoyed it to the time of his death. 
All the other facts were ſubſequent to the creation, yet the 
Houſe of Lords were of opinion in favour of the claim, and 
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preſumed that the letters- patent had exiſted. Indeed before 


the deciſion, the 2¼ of the letters- patent were ſaid to be found 
at the Privy Seal office; but ſtill that was only preſumptive 
evidence; for the king "_ have recalled it before it paſſed 
the great ſeal, 

But the caſe of Bedle verſus Beard, 12 Co. 5. determined by 
Lord Chancellor E/l/mere with the aſſiſtance of the judges upon 
deliberation, is a caſe in point, and of very great authority : and 
it is not liable to the diſtinction which Mr. Dunning endeavoured 
to make, becauſe there was no poſſibility of it's being a grant 
within memory. The caſe ſtates, that in 31 Ed. 1. the king 
being ſeiſed of the manor of Kimbolton, to which the adyowſon 
of Kimbolton was appendant, by letters-patent, granted the 
manor with the appurtenances to H. de Bohn, Earl of Hereford 
in tail general. Humphrey de Bobun the iſſue in tail in 40 Ed. 3. 
granted the advowſon to the Prior of S?one/cy and his ſucceſſors, 
by which it became impropriate. The points were two, Whe- 
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ther the grant of the manor © cum pertinentiis” paſſed the ad- 
vowſon? and adjudged that it could not: Secondly, Whether 


the grant by tenant in tail was not void? But upon this ſecond 


point, it was reſolved by Lord Eliſinere and the principal judges, 


that notwithſtanding the advowſon did not paſs by the grant of 


the king under the words “ cum pertinentiis, and ſo the iſſue 
in tail had nothing in it at the time of this grant to the Prior; 
yet it ſhall now (4 Fac. 1.) be intended in reſpect of the ancient 
and continual poſſeſſion, that there was a lawful grant of the 
king to the ſaid Humphrey, fo that he might lawfully grant to 
the ſaid priory. For all ſhall be preſumed to nave been ſolemnly 
done, rather than that ancient grants ſhould be called in queſtion, 
which were neceſſary to the perfection of the thing, though the 
grant cannot now be ſhewn. And it was further obſerved in that 
caſe, that ancient poſſeſſion would injure inſtead of ftren gthening 
a title, if after a ſucceſſion of ages and the deceaſe of parties, 
objections ſhould prevail which might have been anſwered in the 
life-time of the parties, and if well founded, would mot pro- 
bably have been ſooner made. 
I remember, in general, though I cannot recolle& the par- 
ticulars of it, a caſe in the Duchy-Court between the King, and 
Mr. Brown of Sne/brook. It was before the late nullum tempus 
bill. The evidence in ſupport of the title was, a poſſeſſion and 
enjayment of 100 years; and J held that though ſuch poſſeſſion 
and enjoyment could not conclude as a poſitive bar, becauſe 
there was no ſtatute of limitation againſt the crown, yet it might 
operate as evidence againſt the crown of right in the defendant, 
it the claim could have a legal commencement; though ſuch 
commencement could not be ſhewn. Inqueſtions of this kind, 
poſſeſſion goes a great way: but there is no poſitive rule which 
ſays, that 1 50 years poſſeſſion, or any other length of time within 
memory is a ſufficient ground to preſume a charter. In the caſe 
of a ſuppoſed bye-law, uſage is allowed to ſupport it, without 
any proof of the exiſtence of ſuch a bye-law, or of the loſs of it. 
Bat the principle is a right one, namely, in favour of rights 
which parties have long been in the peaceable and quiet poſſeſſion 
of. I have myſelf taken it to be eſtabliſhed in point of law, 
that though the record be not produced, nor any proof adduced 
of its being loſt, yet under circumſtances it may be left to the 
conſideration of a jury, or of a court of equity, if the caſe comes 
properly before them, whether there is not a ſufficient ground to 
preſume a charter? Therefore in the preſent caſe, taking it for 
2 : granted 
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granted that ſuch charter would have given the plaintiff a title, 
1 think it was properly left to the jury, whether they would pre- 
ſume ſuch grant ? I am of opinion that the direction was proper 
on both points: but I ground myſelf chiefly upon the firſt ; 
that is, that it was rightly left to the jury to ſay whether there was 
or was not an ancient port before and at the time of the charter 
5 Ric. 2. Indeed, I ſhould be loth to ſend the cauſe to a new 
trial, after an uſage of 350 years, even if the fact were much 
more doubtful. If, upon ſearch of the corporation-books, any 
new diſcovery ſhall be made that can throw light upon the ſub- 
ject, this verdict will be of no prejudice in a new ection. Mr. 
| Juſtice Afton, Mr. Juſtice Willes, and Mr. Juſtice Aſhbur/? 

were of the ſame opinion. Per Cur. Let the rule for a 
| new trial be diſcharged, a 


ä . 
Rex ver/us Inhabitants of HarTeorD. 


F RR OR from a judgment of the quarter- ſeſſions upon a 
preſentment by a juſtice of peace, that from time whereof, 
Sc. there was, and yet is, a common highway leading from 
the town of Witton in the county of Huntingdon, to the vil- 
lage or town of Hartford, in the ſaid county, for all his ma- 
jeſty's liege ſubjects to paſs and repaſs on foot over à certain 
drain or ditch between the ancient zuclaſures within the pariſh of 
Witten and the town of Hartford; but the ſame is broken and in 
ſuch decay that the ſaid ſubjects cannot paſs, &c. and that the 
inhabitants of the town of Hartford ought to repair, Cc. 

Mr. Davenport for the plainiiff in error objected, that the 
deſcription of this road is too uncertain ; but particularly it is. 
not laid to be in the pariſh of Hartford or in any other pariſh, 
but over a ditch between incloſures within the n of Witten 
and the town of Hartford. 

Lord Mansfield. It muſt be alleged to lie in the 0 
otherwiſe the pariſh is not bound to repair, and therefore this 
Weine is clearly bad. Per Cur. 

Let the judgment be reverſed. 
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Monday, BavLIs verſus LUCAS. 
June 13th. | 
Judgment 5 3 
. | | PON a rule to ſhew cauſe why the writ of enquiry ex. 


of enquiry ſet 
aſide, becauſe 
the jury were 
returned by 
the attorney 


for the plain- 


tiff. 


Same day. 


One /ells 


goods at three 


months cre- 
dit; bur ſti- 
pulates, in 
caſe the mo- 
ney is unpaid, 
that the ven- 


dee ſhall al- 


low him a 


halfpenny an 


once fer 
month, till 
the debt is 
diſcharged. 
This allow- 
ance was ac- 
cording to 
an uſage in 
that particu- 
lar branch of 
trade, but 
above the le- 
gal rate of 
of intereſt. 
The contract 
being a 6574 


fide SALE 1s 
AtUSURICUS., 


ecuted in this caſe ſhould not be ſet aſide, exception 
was taken that the jury were returned by the attorney for the 


m_ 
Mr. Juſtice Afton. The rule mult be made abſolute. Upon 
a motion for a new trial in a cauſe from the Oxford circuit in 
the year 1756, it was objected, that Penoyer Watkins who wa; 
under-ſheriff was attorney for the plaintiff, and that three of the 
jury were his own relations. The court ſaid, that every trial 
ought to be fair and indifferent: and therefore ordered the rule 
= a new trial to be made abſolute. 

Mr. Juſtice Aſbhurſt. If the under-ſheriff is attorney in F 


cauſe Be returns thegury, no doubt it is a good caule of chal. 


lenge, Per Cur, | 
Let the rule be SOR abſolute. 


FLoyER ver/us EDWARDS. 


PON a rule to ſhew cauſe why there ſhould not be 1 

new trial in this caſe. Lord Mansfield read his report a8 
follows :—This was an action brought againſt the defendant for 
goods ſold and delivered at three months credit, with an agree- 
ment, at the time of the ſale, that in caſe the money was not 
paid at the end of three months, that then the defendant ſhould 
pay to the plaintiff an halfpenny an ounce per month for 6 


| long a time as the money ſhould remain unpaid. At the trial 


it was proved that this allowance of an halfpenny an ounce fer 
month as before ſtated, was the general uſe and practice of the 
trade, with one or two exceptions only; but upon calculation it 
appeared to exceed the legal rate of intereſt, Upon this, a 
objection was made to the plaintifts right to recover, upon this 
ground of its being an uſurious contract, and meant only as a co- 
lour to avoid the ſtatute. But, his Lordſhip ſaid, I thought there 
ſeemed to be weight in the uſage of the trade, and in the ci- 
cumſtance of it's being in the defendant's power to have avoided 


Otherwise, if it had been merely colouralie, to cover a Loan and evade the ſtatute. 


the 
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the additional payment of an halfpenny an ounce per month by 
| diſcharging the principal ſum at the time it became due: and 
| the jury accordingly found for the PRO as I wiſhed, that 


the contract was not uſurious. 
Mr. Dunning moved for this rule upon two gounds. Fit, 


That though a loan is neceſlary to conſtitute an uſurious con- 
tract, yet in a tranſaction like the preſent, the inſtant the limited 
credit is expired, from that moment, if the money remains un- 
paid, the condition of the parties is changed ; for the buyer be- 
comes a borrower and the ſeller a Saks” Secondly; it ig 
not neceſſary to the creation of a loan, that money ſhould be 
paid on the one hand, and received on the other; for the circum- 
ſtance of a man's money remaining in another's hands, in con- 
ſequence of an agreement made for that purpoſe, will equally 
conſtitute a loan. That no tradeſman can recover intereſt upon 
non-payment at the day appointed, unleſs there be a ſpecial 
agreement for the purpoſe ; and notwithſtanding ſuch ſpecial 
agreement, 1f it be uſurious, as in the preſent caſe, it is as no 


agreement at all. 


Lord Mansfield upon the motion ſaid, he thought the ſecond 


ground was the beſt to reſt the queſtion upon: for it either was, 


or was not, a contract within the miſchief provided againſt by 


the ſtatute. If the former, it was clearly an agreement for 
uſury at the time of the ſale; and therefore, like all other agree- 
ments whereupon or whereby more than legal intereſt is re- 
ſerved, void; and the plaintiff of courſe not entitled to recover. 
But where a party takes more than legal intereſt, without any 
2greement at the time of the contract, there he is liable only 
to the penalty for the exceſs, and the contract remains good. 

Mr. Wallace and Mr. Bearcroft ſhewed cauſe. This is no 
loan of money, but a communication for a bond fide ſale of 
goods; and the circumſtance of its being in the option of the 
party to pay the money without an increaſe of the price, removes 


every idea of its being uſurious : for to make a contract uſurious 


there muſt be a forbearance reſerved in the contract itſelf, and fo 
are the very words of the ſtatute 12 Ann. ft. 2. c. 16. © no one 
* ſhall take directly or indirectly for Joan of money, SE, above 
five pounds for the forbearance of 100 J. per aunum. Bur- 
ton's caſe 5 Rep. 69. Mich. 33 & 34 Elis. Roberts verſus Tre- 

maine, Cro, Fac. 50g. Hawk. P. C. 245. ſect. 3. 248. ſe. 19. 
Mr. Dunning and Mr. Buller contra. The queſtion is, whe— 
ther it is lawful for a tradeſman ſelling goods, to ſtipulate that 
G g | it 


1774. 


FLoyYER 


verſus 
E DWAR DS. 


114 


Trinity Term 14 Geo. 3. * R. 


1774. 


FLOYER 
verſus 


FywaRDS. 


— 


if the price 1s not paid at a certain time, a greater ſum than 
legal intereſt ſhall be paid for the forbearance of it: and it is 3 
queſtion of infinite magnitude in reſpect of trade in general. 
This is not like the caſes cited, where a groſs ſum is ſtipu- 
lated nomine pane : but it is the caſe of accumulating intereſt, 


incurring proportionably with the delay. In all thoſe caſes the 


lender may demand his money as ſoon as it is become due. But 
it is a fact and an ingredient of this bargain, that both parties 


looked to a day beyond the day of payment. For the plaintiff 


was not likely to call for his money when he could make 8 fer 
cent. and the defendant upon ſuch an agreement was not likely 
to have money to pay at the day of ſtrict payment: therefore it 
is no anſwer to ſay, that he might have paid at the day: fo 
the probability, not to ſay the poſſibility, of the caſe, was againſt 
his being able to do ſo: and the wiſdom of the laws againſt uſury 
conſiſts in the protection they ſhew to indigent men. As tg 
the ſuppoſed cuſtom of the trade, the evidence is not ſufficient 
to create a cuſtom, for the traders are in number but five, and 
their practice not uniform; but if ſuch uſage did obtain in the 
trade, it is nevertheleſs void by the ſtatute, if uſurious in itſelf. 
Lord Mansfield; The ſtatute 12 Queen Ann, Pat. 2. c. 16. 
prohibits any body from taking any how on the loan of money 
above 5 per cent for the forbearance of payment; and all con- 
tracts for any loan of money, goods, merchandize, Sc. bear- 
ing intereſt above 5 per cent with an agreement for principal 
and intereſt, are null and void; but with regard to pi rincipal 
and intereſt, in caſe the agreement originally for the payment of 
principal be legal, and the intereſt does not exceed the legal rate; 
but afterwards upon payment being forborn, illegal intereſt is 
demanded, there the agreement by retroſpect is not void, but 
the parties are liable to the penalty of treble value. | 
This is a caſe on the original contract, by which the payment 
of the principal is ſtipulated ; and therefore, if it is w; [thin the 
ſtatute of uſury at all, the contract itſelf is void. It depends 
principally upon the contract being a Joan: and the ſtatute 
uſes the words ** directly or indirectly.— Therefore in all queſ- 


tions in whatever reſpect repugnant to the ſtatute, we muſt get 


at the nature and ſubſtance of the tranſaction: the view of the 
parties muſt be aſcertained, to ſatisfy the court that there is a 
loan and borrowing ; and that the ſubſtance was to borrow on 
the one part and to lend on the other: and where the real truth 
as a loan of money, the wit of man cannot find a ſhift to take it 

ow 
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__ the ſtatute. If the ſubſtance is a loan of money, nothing 
will protect the taking more than 5 per cent; and though the 
ſtatute mentions only ** for loan of moneys, wares, merchan- 
« dizes, or other commodities ;”” yet any other contrivance, 
if the ſubſtance of it be a loan, will come under the word 
« indirectly. — 

Let us examine then what the preſent contract is. It is ſaid the 
plaintiff is a lender: let us ſee where there is the colour of a loan 
in this caſe. The plaintiff is a refiner, and deals in gold and 
flver wire; fo is the defendant: and, in the ordinary courſe of 
dealing, the one buys and the other ſells a quantity of this 
commodity on the terms and conditions before ſtated. There 
is no pretence of any negotiation for a an, nor that one 
word paſſed about borrowing money ; nor any evidence of an 
agreement to forbear paying the principal ſum, contrary to the 
true intent and meaning of the ſtatute. What are the terms 
of the contract? are they any newfangled terms? ſo far other- 
wiſe, that the agreement barely cannot be called an univerſal 
practice; yet it is the general practice of the trade. It is true 
the uſe of this practice will avail nothing, if meant as an evaſion 
of the ſtatute; for uſage certainly will not protect uſury. 
But it goes a great way to explain a tranſaction ; and in this 
cafe is ſtrong evidence to ſhew that there was no intention to 
cover a loan of money. Upon a nice calculation it will be 
found that the practice of the Bank in diſcounting bills exceeds 
the rate of 5 per cent; for they take intereſt upon the whole 
ſum for the whole time the bills run, but pay only part of the 
money, viz. by deducting the intereſt firit ; yet this is not uſury. 
Here it appears that the whole agreement was made out firſt, 
the price of the goods fixed, and a limited credit given; but 
the party conſiders further, that perhaps punctual payment 
might not be made; and provides that in that caſe the buyer 
hall pay him ſo much more. This is no agreement for for- 
bearance beyond the three months; the plaintiff might have 
brought his action inſtantly ; and therefore, if not paid, was at 
liberty to ſay, that the buyer ſhould pay him a greater price. 
The authorities go ſtill further; and ſay, that wherever it is 
in the power of a known borrower of money to pay the prin- 
cipal within a limited time without intereſt ; upon non-pay- 
ment, the reſervation of a larger ſum than the ſtatute allows, is 
no uſury: becauſe uſury is, an agreement originally to pay 
the principal with intereſt above the rate of 5 per cent. Harch. 
F. C. c. $2. ſect. 19. I ſce no manner of difficulty to ariſe 
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from it. I lay the foundation of the whole upon a man's 
going to borrow under colour of buying: there the contract is 
uſurious; but where it is a bord fide fale, as in this caſe, it 
certainly is not. I have never had the leaſt doubt, either at 
the trial or fince ; and am of opinion as I was at that time, that 
the jury did right in finding that the contract was not uſurious. 
The _ other judges concurred. Per Cur. | 
Let the rule for a new trial be diſcharged. 

N. B. After the determination of this caſe, Alderman Plume, 
who was head of the Goldſmith's Company, brought an action 
againſt Carter, one of the gold refiners, for money had and received, 
to recover the ſurplus ariſing from this allowance of an half- 
penny an once per month above the principal and legal intereſt. 
The action was tried at the Sittings in London after Trinity term 
177.5, before Lord Mansfeld. The defendant had paid into court, 


the principal and intereſt at 5 per cent. and offered to pay coſts 


Same day. 


One who is 
in cuſtedy at 
the ſuit of 
the plaintiff 
in the Mar- 
fhaljea Court, 
cannot be re- 
moved by 


habeas corpus 


ad re/pon- 
dendum to 


anſwer to the 
plaintiff for 
the /ame debt 
in a new 


action in B. R. 


to the time of the action brought. Therefore the ſingle queſtion 
was, Whether the plaintiff could recover this ſurplus? Lord 
Mansfield was clearly of opinion that though the tranſaction itſelf 
did not amount to uſury yet it was taking a hard and unconſcio- 
nable advantage; and therefore ſhould not be aſſiſted in an action 
for money had and received, which is an equitable action, and 
founded in conſcience under the particular circumſtances of each 
caſe. The jury found their verdict accordingly, and the plain- 
tiff acquieſced without moving for a new trial. 


MzrsomE ver/us GARDNER. 


HE queſtion in this caſe was, whether the plaintiff, who 

had arreſted the defendant in the Marſbalſea Court, and 
had him in cuſtody there, could, by a writ of habeas corpus ad 
reſpondendum, remove the body of the defendant into this 
court to anſwer to a new action here for the ſame debt. M.. 
Cowper had moved to quaſh the writ. Mr. Dunning nov 
ſhewed cauſe; and cited 2 Lzly Prac. Regiſter, fol. 2. none 
e ought to take out a habeas corpus for a priſoner, without hi 
% conſent, unleſs it be to turn him over to the 'K?ng's Benc:, 
ce or to charge him with an action in court.” Vin. abr. tit. 
Habeas corpus, fol. 210. Where a perſon is in cuſtody in a! 
e inferior juriſdiction, the plaintiff may bring his habeas corpii 
& returnable in this court; and then the defendant cannot 
* nonſuit the plaintiff or be bailed,. but only by the cout! 


* Of R. ng 


M. 


/ 
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Mr. Coꝛper contra. A habeas corpus does not lie in this 1779 
caſe, If it did, the original writs and bills of Midaleſe in this © | 
court would be of little uſe. This is not the proper writ to ju 
remove a cauſe ; but a certiorari: Suppoſe the defendant does Gzrvxzn. 
not put in bail, the plaintiff can only have a procedendo to re- 
move his own cauſe back again. The authorities cited do not 
apply: they only ſhew, that the plaintiff may have that kind 
of writ; but not to remove that particular ſuit. | 

Lord Mansfield, There does not appear to be any inſtance of 
it, and there ſeem to me to be ſtrong reaſons againſt it. 

It was referred to the maſter to enquire into the practice of 
this and other courts. | 

Afterwards, in Micbaclmas term, the miſter reported, that ee 
there was no inſtance of it in Hie court: That in the court of 
Common Pleas ſome few ſuch writs had iſſued; but he underſtood 
from Mr. Fothergill the oldeſt ſecondary there, they had not 
been litigated ; and ought not, in his opinion, to have iſſued. 

That in London, it is the practice for the plaintiff to be at li- 
berty to remove'the cauſe to the mayor's court, from the ſheriff's 
court; but that the caſtody was not changed; the plaint only 
being removed by the /evatur. He added, that the defendant 
might in the court below, by a ſummons, oblige the plaintiff 
below to proceed, or be non- proſſed with coſts; but if he was 
removed into the cuſtody of the marſhal he would have no 
method to compel the plaintiff to proceed here, or to obtain his 


colts below. Whereupon the court ordered the rule for quaſhing 
the writ to be made abſolute, | 


- 


Mruzoume 


Hazuax and others aſſignees of Foxpycs wezr/us _ 1 
: ul ils 
FiSHAR, 


Is was an action of trover, brought by the aſſignees 4 ns i 
. L contemplation 
of Fordyce againft the defendant, to recover two pro- of ending. 
miſſory notes. At the trial a verdict was found for the plain- ag 
tits, ſubje& to the opinion of the court upon the following 1 
| zrereditor, in 
caſe. 8 | diſcharge ot 
That the defendant Fiſba dit f the partnerſhip 55,4: 
;/Dar was a creditor of the partnerſhip ging, he ha. 
of Fordyce ond Co. and on various occaſions had done them os honour to 
. 6 4 : R ; new him 
many acts of friendſhip : and being already a creditor for 1300 J. chat preter- 
„ | | ence u hich he 
Concerves is his due. This is done without the privity of F. and followed by an act cf bankruptcy 
before the notes could poſſibly be delivered. Per Cur. The gfential motive being to give a PRETEEARN CA. 
and the a7 itſelf incomplete, is clearly o , tho* in favour of a very meritorious creditor, 
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upon the 6th of June 1772, paid into the ſhop of Fordyce and 
Co. as bankers, the further ſum of 7000 J. and had it written in 
his book according to the uſual courſe; which ſum he had bor. 
rowed for the purpoſe of accommodating the ſhop during the 
holidays; and at the time the money was paid in, he ordered 
the perſon who paid it to tell them he ſhould not draw the 
money out before the Friday following, which they were told 
accordingly. 

On the gth of June, Fordyce et up all night fettling his 
books and affairs in contemplation of abſconding; and being 
poſſeſſed in his own ſeparate right of the two notes deſcribed in 
the declaration, about five o'clock in the morning he incloſed 
them in a letter to Mr. Fiſhar as follows: to Mr. Fiſbar.— 
Mr. Fordyce conceiving that the money lodged by Mr. Fiſbar 
« with his houſe on Saturday laſt, was a ſum, about which 
perhaps even ſome pains have been taken to place it there, 
he has the honour 20 ſhew him that preference which he con- 
<* celves 1s certainly his due.” 

5,500 J. Collins and Co. zd July. 
11,702 J. 18s. 4d. T. Wm. Folly, 2oth June. 

That Fordyce delivered the letter and notes to Mr. Harriſon 
his clerk, with directions to carry them to Mr. F:/har's office, 
and give them to him. About fix o'clock the ſame morning 
Fordyce abſconded and went to France. — At half an hour after 
eleven o'clock the ſame morning, a commiſſion of bankruptcy 


duly iflued againſt him.—Harrion about ten o'clock the ſame 


day called at the defendant's office : not finding him at home 
he returned again about twelve : but it being holiday time the 


office was ſhut up.—That, on Thurſday the 11th, Harriſon de- 


livered the letter with the notes to Mr. James one of the part- 


ners of Fordyce, who ſent for the defendant; when Mr. James, 


in the preſence of the defendant and Mr. Bellamy, opened the 
ſaid letter and delivered it with the notes to the defendant ; who 
having read the ſame to the company preſent, took them away 
with him: that they remain in his poſſeſſion, and that he re- 
fuſed to deliver them up. That Fordyce was indebted to the 
partnerſhip in a larger ſum than the amount of the notes in 
queſtion. 

The queſtion for the opinion of the court upon this ſtate of 
the caſe was; Whether the plaintiffs are entitled to recover 
*in this action?“ | 


This 
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This caſe was twice argued: firſt, in Eafter term * by Mr. 
Buller for the plaintiffs and Mr. Allen for the defendant ; and 
now in this term by Mr. Lee for the plaintiffs, and Mr. Dun- 
ning for the defendant. | 

On the part of the plaintiffs it was inſiſted, that under the 
circumſtances of this caſe it was not competent to Mr. Fordyce 
to give this preference to the defendant. For however fair the 
tranſaction might be as between the parties; yet a trader, in 
contemplation of an act of bankruptcy, cannot give a preference 
to any particular perſon: becauſe, it is a fraud upon the reſt 

of the creditors, and againſt the general ſpirit of the bankrupt 
laws. This principle is fully ſettled and eſtabliſhed in the caſe 
of Worſeley v. Demattos, 1 Bur. 474. et ſeg. where the court 
held, that an aſſignment of all the bankrupt's effects, tho' a 
fair tranſaction between the parties, and for a good and valuable 
confideration, was nevertheleſs fraudulent in reſpe& of the 
other creditors : the object aimed at, being to give a preference 
which was unlawful. 

The caſe of Small v. Oudley, cited in the caſe juſt mentioned, 
may be thought to be an authority the other way : but there 
no fraud was meant againſt the creditors : on the contrary, the 
court ſaid the whole tranſaction was beneficial to them; and 
the only perſon defrauded was Small. Beſides, the only point 
decided in that caſe was, that a deed cannot be fraudulent in 
equity which would not amount to an act of bankruptcy 
at law. 

But the preſent caſe is clearly diſtinguiſhable from Small v. 
Oudley : For here the defendant knew the ſhop to be in a deſ- 
ponding ſtate when he advanced the money : the re-payment was 
voluntary, without the knowledge of the defendant, in the very 
moment of abſolute bankruptcy, and witha profeſſed view of giv- 
ing an undue preference. An additional circumſtance is, that the 
notes were not delivered till after a clear act of bankruptcy was 
actually committed: For want therefore of the defendant's a/- 
ent, the tranſaction was not complete, which alone is ſuſti- 
cient to render the payment void. There are two caſes in 
which this objection made a principal ground i in the determina- 
tion the court gave. Hague v. Rolleſton, Hil. 8 Geo. 3. (ſince 
reported in 4 Bur. 2174.) and Aldo, fon v. Temple, Ges report- 
ed likewiſe 4 Bur. 2238. Paſch. 8 Geo. 3. But the reaſoning 

and principles laid down 1 in the latter caſe upon the queſtion of 
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reference are deciſive of the preſent. Mr. Buller ſtated the opi- 
nion of the court at large, quod vide, 4 Bur. 2239. 

This doctrine is confirmed and ſtrengthened by a caſe of very 
late date. Linton v. Bartlett. Hil. 10 Geo. 3. C. B. M88. 

The caſe was thus: The plaintiff's brother carried on his 
trade in two ſeparate ſhops, an upper and an under one: being 
indebted to his brother, upon the 3d of Auguſt he aſſigned over to 
him ſuch of his goods as were in his upper ſhop, being one 
third part only of his ſtock in trade: and this he did for the 
purpoſe of giving his brother a preference: The queſtion was, 
Whether this aſſignment was an act of bankruptcy ? Per curian, 
This is a very plain caſe: the deed and the tranſaction may 
% have been very fair as between the parties; but in all theſe 
«© caſes the object to be attended to is, quo animo the tranſae- 
<< tion is done. Now the ſingle queſtion is, whether a man 
all be allowed to commit a fraud upon the whole ſyſtem of 
© the laws concerning bankrupts, by giving a preference to one 
ce creditor in prejudice to the reſt? clearly he ſhall not: and 
e here it being by deed, it is in itſelf an act of bankruptcy, 
The great criterion is, whether the act be done in contempla- 
ce tion of becoming a bankrupt.” 

This is a deciſion expreſsly upon the point of preference in 
contemplation of bankruptcy; and no inconvenience can arif: 
from fixing that as the moment when the curtain ſhould drop. 
Here it is expreſsly found that the notes were ſent in contem- 
plation of committing an act of bankruptcy, and profeſſedly with 
a view to give the defendant a preference. The act therefore 
is void, and the plaintiffs well entitled to recover. 

Mr. Dunning and Mr. Allen for the defendant. 

Two queſtions ariſe in this caſe, Firſt, whether it is com- 
petent in law for a trader, in contemplation of an act of bank- 
ruptcy, to give a preference under any circumſtances ? 

Secondly, If there be any cafe in which that preference may 
be given, whether this is one of thoſe caſes ? 

With reſpect to the firſt, It has been ſettled that a trader at 
the eve of a bankruptcy may do every thing that he might have 
done at any period antecedent to that time: But it has never 
been eſtabliſhed that a trader ſhall at no time give a preference 
to a bond fide creditor. On the contrary, the caſe of Smal! v. 
Oudley 2 P. Wins. 427. is an authority expreſsly the other way. 


The circumſtances were very like the preſent, On the 2 1ſt of Sep- 


Lember 1720, Small, to accommodate his 9 and F. Nor- 
court, 
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court transferred 500 J. South ſea ſtock to them upon condition 
it ſhould be returned in ten days. Upon the 2gth they made an 
aſſignment of part of their effects to Small as a ſecurity for trans- 
ferring 500 J. South-ſea ſtock, reciting the truth of the caſe and 
the next day abſconded.— Sir Fo/eph Fełyl was clearly of opinion 
that this aſſignment was good : That there may be a juſt rea- 
« ſon for a ſinking trader to give a preference to one creditor 
« hefore another ; to one that has been a faithful friend, and for 
« a juſt debt lent to him in extremity ; when the reſt of his 
« debts might be due from him as a dealer in trade, wherein 
« his creditors may have been gainers: whereas the other may 
« not only be a juſt debt but all that ſuch creditor has in the 
« world to ſubſiſt upon: in this caſe, and ſo circumſtanced, the 
« trader honeſtly may, nay ought to give a preference. He ſays 
further, the time of the aſſignment is not material, provided 
« jt be before the bankruptcy : but the juſtneſs of the debt is 
every material; and the circumſtance of the non-privity of 
« the creditor to the aſſignment was very much in his favour.” 
It is plain, therefore, from this caſe, that antecedent to an 
act of bankruptcy actually committed, there may exiſt a caſe in 
which by law it is permitted to a trader to give a preference. 
The obſervation made by Lord Mangſield upon this caſe of 
Small v. Oudley in the deciſion of Worſeley v. De Mattos tends 
to explain that the ground of the opinion was right. For, his 
Lordſhip ſaid, “this caſe was very particular: The fraud was 
„upon Small, and not upon the creditors : His ſtock was to be 
* replaced in a week or ten days at furtheſt: 1800/7. of Small's 
money went to the creditors, and this ſecurity amounted but 
to 3007. So that the whole tranſaction was beneficial to the 
* creditors.” Now every ſyllable and every circumſtance upon 
which Sir Joſeph Fey! founded his opinion in that caſe, is not 
only applicable to, but actually to be found in the preſent. 
The caſe of Linton v. Bartlett is inapplicable to this caſe : 
for the ground of that deciſion was that the aſſignment was an 
act of bankruptcy itſelf, and, being of all the goods in that ſhop, 
was within the ſame miſchief as if it had been an aſſignment of 
the goods in both, It has been inſiſted that no inconvenience 
can ariſe if the line was to be drawn at the beginning of an in- 
ſolvency. That is not ſo; for then all the creditors ſubſequent 
to the time when the court determines that the line of diſtri- 
| bution ſhould be drawn, muſt be involved in the wreck. The 
contemplation of becoming bankrupt, is equally difficult to aſ- 
I 1 certain : 
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certain: but neither the point of inſolvency nor the reſolution 
to become bankrupt, is the period of bankruptcy; nor can the 
contemplation of bankruptcy be the true line to be drawn: fo 
each is ſo indefinite and uncertain, that the rule in either ca 
would tend to endleſs litigation. It were to be wiſhed therefore 
that the court would ſettle the rule of preference according to 
the honeſty or diſhoneſty of the tranſaction. 

In Alderſon v. Temple, Mr. Juſtice Yates ſaid, there is no doubt 
but that an act of this ſort may be done on the eve of a bank. 
ruptcy under fair and honeſt circumſtances ; and that in Su 
v. Oudley the juſtice of the caſe required it. With reſpect to 
the act being incomplete for want of the defendant's aſſent, 
in Atkins v. Berwick, 1 Str. 165. the aſſent was ſubſequent to 
the act of bankruptcy: and the only queſtion was, whether a 
ſubſequent diſſent was neceſſary to deveſt the property.—The 
court held, that delivery veſts property unleſs deveſted by a ſub. 
ſequent diſſent : and if founded upon good conſideration is not 
countermandable. Here the delivery was unqueſtionably upon 
good conſideration; and therefore, as to the point of non-privity 
and aſſent, the authority is deciſive. 

The ſecond queſtion is, whether this is a caſe in which a pre- 
ference may be given? And this; we have ſeen, depends upon 
the honeſty of the tranſaction. 


Now, the purpoſe for which Mr. Fiſbar advanced this money | 
was meritorious and friendly in the higheſt degree: the uſe to 


which Mr. Fordyce applied it, namely, to leſſen the partnerſhip 
debt, was juſt and honeft: but his diſtreſſes were ſuch as 
defeated the object, and therefore, what could be more fair, 
what more reaſonable, what more diſtant from fraud than to re- 
turn it. When returncd, the creditors were preciſely in the ſame 
ſituation as they would have been in, if it had never been ad- 
vanced: and no doubt in itſelf the loan of the money was as friend- 
1y and in its conſequences: might have been as beneficial to them 
as it was intended to be to Mr. Fordyce. 

Lord Mansfield, after ſtating the caſe, delivered his _—_ 


as follows: 


The defendant Mr. Fiſhar is certainly a very meritorious cre- 
ditor of Mr. Fordyce; and in this laſt tranſaction did him a very 
great act of friendſhip. I have therefore been very forry, as far 
as one can be ſaid to be ſorry in the adminiſtration of juſtice, that 
I could not ſee in this caſe any circumſtances which could give 
Tiſe to a queſtion : ſar they are ſo very particular as not to lay 


the leaſt toundation for one. 
The 
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| The queſtion is, whether the plaintiffs are entitled to reco- 

ver in this action? which depends on this: Whether the pro- 
perty of the two notes was duly and regularly transferred before 
the act of bankruptcy? I ſay, duly and regularly, becauſe that ex- 
.cludes fraud, 
There has been much argument upon a general queſtion, 
Whether a trader in contemplation of an act of bankruptcy 
can give a preference to a bond fide creditor ?” 
ſtating it as a general queſtion involves a great impropriety: be- 
| cauſe no trader can do an act of fraud, contrary to the ſpirit of 
the bankrupt laws, and to the injury of his creditors. He cannot 
aſſign his effects to all his ofber creditors in exclufion of one whom 
ke thinks diſhoneſt or unjuſt : nor even to be equally divided 
amongſt all his creditors; becauſe he cannot take his eſtate out 
of that management which the law puts it into. 
this ſort is done by deed, it is not only void, but in itſelf an 
2& of bankruptcy from the date of the deed. If without deed, 
itis void in reſpect of thoſe whom it prejudices. 

But all queſtions of preference turn upon the action being 
complete before an act of bankruptoy committed: for then the 
property is transferted: otherwiſe, an act of bankruptcy inter- 
vening veſts the property in the hands and diſpoſal of the law. 

In the caſe of Worſeley v. De Mattos, whatever the court 


Perhaps the 


If any act ef 


Legal prefe- 
rence 15 vhere 
the property 
is duly and r- 
gularly trau 
ferred; 


and the ent- 
fer itielt com- 
plete before 
an act of 


bankruptcys 


might think of the caſe of Small v. Oudley, there was no inten- 


tion to lay it. down that the determination of that caſe was wrong 
at that time. But no caſe ever came before us where we were 
warranted to ſay, that no caſe can exiſt of a legal preference. 
For if a man were to make a payment but the evening before 
he becomes bankrupt, independent of the act of parliament and 
in a courſe of dealing and trade, it would be good: or ſuppoſe 
legal diligence uſed by a creditor, and an execution or ca. ſa. is 
in the houſe, and under terror of that he makes an aflign- 
ment and delivery of his effects, it would be valid; the object 
not being to give a preference, but to deliver himſelf.—In Cock 
v. Goodfellozw the act done was fair: it was done ſeveral months 
previous to the act of bankruptcy, and was no more than what 
the court of Chancery would have compelled the party to do. 
Where an act is done that is right to be done, and the fingle 
motive 1s not to give an unjuſt preferen 
a preference. | 
In Small v. Oudley upon a Stipulation to replace ſo much ſtock 
the day agreed upon was pa; the eſtate had had the benefit of 


ce, the creditor will have 


As where a 
payment is 
made by a 
trader, in the 
ordizary courſe 
of dealing, or 
enforced by 
legal proceſs, 
though but 
the evening 
before he be- 
comes bank- 
rupt. ; 


— — NN 


——— U, 


1 
| 
' 


k 
0 
l 
b q 
' 
þ 
| 
| 
b 


: 
o 
bl 
| 
' 
| 
B 
[| 
1 
1 

$ 
[1 


124 


Trinity Term 14 Geo. 3. B. R. 


— 


1 


HARMAN 
verſus 
FISsHAR. 


intereſt. Poſſeſſion of the goods was delivered inſtantly upon 


on the trade: nor had he the leaſt knowlege or ſuſpicion of the 


then was the opinion of the court founded? Not upon one third 


certain bills to a creditor in diſcharge of a debt: purſuant 0 


5s dealing, without the privity of the creditor, or call on his part for 
the money, and without a poſſibility of the notes being deli 


to do ſo. If he can give it to one, he can give it to another; 


proper. That caſe goes further than any former deciſion, |: 
had before been held in Worſely v. De Mattos that an atiign- 
ment of all was a clear act of bankruptcy, and an exception d 


But the preſent caſe affofds no circumſtances that can git 


men... 


the ſolemn agreement, and the bankrupts gave a ſecurity for 
part of the debt only; a diſtinction was likewiſe taken becauſe 
the ſecurity was upon their effects in a ſeparate trade. That was 
a very favourable caſe: but I think it extremely ſhaken by the 
caſe of Linton v. Bartlett in the Common Pleas, which goes fur. 
ther than any other: For that caſe has determined that though 
the act be complete, yet if the mere and ſole motive of the trader 
was to give a preference, it ſhall be void; and if by deed, is in 
itſelf an act of bankruptcy. In that caſe the money was ag. 
vanced by the brother from motives of friendſhip and without 


the aſſignment being made: and a clear act of ownerſhip exer. 
ciſed by the brother, by his expoſing them to fale, and carrying 


inſolvency. But the material circumſtances which made that: 
fraudulent act, are theſe : The brother did not arreſt, or threaten, 
or even call upon the bankrupt for the money : But the bank. 
rupt of his own voluntary act gave him the aſſignment. With 
what intent? Why, to give him a preference. The goods al. 
ſigned were not more than one third of his effects. Upon what 


being the ſame as an aflignment of all his effects; but upon 
the trader's giving a preference; and upon his ſole motive being 


which would eſtabliſh this principle, that a bankrupt may ap- 
portion his eſtate amongſt his different creditors as he think: 


part, if colourable or fraudulent, will not take it out of the ge- 
neral rule. | 


riſe to a queſtion. A trader at five o'clock in the morning, jul 
going to commit an act of bankruptcy, orders his ſervant to tax 


no contrat#; in performance of no obligation; in no courſe a 


ed before an act of bankruptcy was committed. This is and 
der how his effects ſhall be apportioned after his bankrupt) 
He delivers the letter to his own ſervant, and might have coli. 
termanded it: here it falls in with the caſe of Temple v. Ali 
1 


2 
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1 and Hague v. Rolleſton: The act was not os; and 


therefore the act of bankruptcy revoked it. 
had been inſolvent, was Mr. Fiſbar bound to take the 


Suppoſe the drawers 


notes in 


ſatisfaction of his debt? Beſides the amount of the notes ex- 


ceeded the debt by ſeveral hundred pounds. 
nature of the tranſaction upon the face of the letter? 
terms a declaration that he means to give a preference. 

law does not allow : 


But what is the 


It is in 


This the 
and if it had been by deed it would itſelf 


have been an act of bankruptcy. But it is much ſtronger where 


the trader mentions that to be his ſole motive; 8 


and where the 


act cannot be completed till after an act of bankruptcy actually 


committed. 


The three other judges were of the ſame opinion. 

Lord Mansfield added, that if a preference were only conſe- 
quential the caſe might be different: as if a payment were made 
or an act done in purſuance of a prior agreement. His Lord- 
ſhip further obſerved that with reſpe& to the caſe of Athyns v. 
Barwick, 1 Strange 165. the judgment ſeemed to be right, but 
the reaſons wrong. The true ground was, that the trader very 
honeſtly refuſed to accept the goods, and returned them. 


Hucnuzs verſus Ricuman. 


N covenant the plaintiff declared as aſfignee of one Clarke, 

for that the defendant, under an indenture of leaſe from the 
ſaid Clarke, had covenanted, inter alia, that he the ſaid John 
KRichman would permit and ſuffer the ſaid Fofiah Clarke, his 
« heirs, nominees, and aſſigns, or his or their next tenant or 
** tenants, to enter into and upon all or any part of the demiſed 
« premiſes, which in the laſt year of the ſaid demiſe ſhould be 
* ſown with barley or oats, and then and there to ſow along with 
* the barley and oats of the ſaid John, ſo much clover and 
* oraſs ſeeds in ſuch manner as the ſaid Clarke, his heirs, &c. 


« thonld think fit.” 


The breach aſſigned was, that the de- 


© fendant in the laſt year of the term, did /ow twenty acres 
„with barley, and twenty acres with oats, without giving notice 


the clover and graſs ſeeds.” 


© he did not prevent the plaintiff from ſowing as 885 clover 
Plaintiff 


*and graſs ſeeds as he thought fit and convenient. 
temurred, and aſſigned for ſpecial cauſes of demurrer, 
K k 


1ſt, That 
deſendant 


1774+ 


HARMAN 
verſus 
FreHar. 


Same day. 


Covenant 
« to permit 
the pare 
inthe loft year 
of the term to 
fow clewer 
among defer 22 
ant's barley.” 
Bx EACH As- 
SIGNED Was, 
that defer de 
ant ſowed, 
Sc. avitbout 
g ding the 
plainciff c- 
tice, PLE As 
that defend- 
ant did 207 
prevent, and 
upon demur- 


rer adjudged 
* to the plaintiff; by which he was prevented from ſowing * 8999 plea. 


The defendant pleaded, ** that 
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Ho GHES- 


ver /us 


__Ricauman. 


— 


Alt by his on had put in iſſue a matter of inference from 


the fact before alledged. 2dly, That he had offered to put in 
iſſue a matter not mk iſſuable. 3dly. He had not by his 


plea denied, confeſſed, or avoided the ſubſtantial matter. 
Mr. Baldwin for the plaintiff. Covenants depend ſo much 
upon the nature of the particular contract that there is no caſe 


in point; but I contend that the defendant ought to have given 


notice to the plaintiff before he ſowed the land with barley and 
oats, in order that he might ſow graſs ſeed at the ſame time agree. 
able to the terms of the covenant : for it is a general rule, that 


wherever a matter lies more in the conuſance of one party than 


of another, ſuch party ought to give the other notice. Har- 
Ares 42. Here the plaintiff could not be apprized of the intention 
of the defendant to ſow, or even of the fact of his having ſown 
barley and oats, without previous notice; and therefore it was 
incumbent upon him to give ſuch notice. 

Mr. Buller for the defendant. The plea is good in ſubſtance 
and in form. For iſt. In a declaration in covenant, the 
breach may be aſſigned as generally as the covenant, even though 
it amount to a negative pregnant. Cro. Fac. 170-304. 3 Mod, 
69. 2dly. The defendant need not be more particular in his 


plea, than the plaintiff is in his declaration, and he may elect 


to purſue either the words of the breach aſſigned, or the words 


of the covenant itſelf. If he anſwers the former, it is ſuf- 


ficient, becauſe then there can be no cauſe of action; if the 


latter, it is an anſwer to all the charge alledged. Here the 
_ covenant is, to permit and ſuffer,” and the breach aſſigned 


is, that the defendant prevented by not giving notice.” The 
plea is, that he did not prevent the plaintiff from ſowing 
* the graſs ſeed.” The queſtion is, whether notice was ne- 
ceſſary? I contend it was not; for it is not a general rule that 
where things lie more in the knowledge of one party than of 
the other, that that perſon is bound to give notice. On the 
contrary, if there had been an expreſs covenant in this caſe, on 
the part of the plaintiff to ſow clover, &c. when the defendant 
ſowed barley, Sc. it would have been incumbent on the plain- 
tiff to have taken notice at his peril, when the defendant ſowed 
barley. If he is not bound therefore to give notice, where the 


omitting to do ſo would create a breach in the plaintiff, much 


leſs is he obliged where it is to excule a breach on his own 


part. C70. Fac. 102. Bulſirade 2 54-5. . 337. Cro. Jace 


475. 1 Roll. Abr. 464. 
1 Again, 
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Again, this covenant is merely negative and paſſive; and there- 
fore to conſtitute a breach ſome act muſt be done 5 non- fea- 
zance only is not ſufficient. 1 Roll. Abr. 42 5. pl. 45. 1 Roll. 430 
pl. 16. 3 Leon. 38. Laſth, If a breach at all, it is a cl 
ſtructive breach: for admitting it to have been in the intention 
of the parties that notice ſhould be given, yet no notice is 
expreſſed in terms, which it ought to have been. It is there- 
fore caſus omſſus in the covenant, which the court will not 
ſupply. Sty. 12. 

Lord Mangfield. Stript of the authorities that have been cited 
this is a very plain caſe. The covenant makes no mention © 
all about any notice to be given. The breach aſſigned is 
the not permitting the plaintiff to ſow graſs ſeed, The ſin le 
queſtion is, whether the defendant did or did not eee 
him ? If he had refuſed to give notice, or had given a wron 
wn - might have been a breach: but here it appears 5 
W. Sang OW % prevent him or the contrary. Therefore 
| Willes Juſtice concurred. Afbburſft Juſtice—The plaintiff 
is the party for whoſe benefit the covenant was intended ; 
therefore he ought to have uſed due diligence. Per Curiam, i 


Judgment for the defendant. 


Mag DBR verſus Cox. 


B* an order of N Prius referring this caſe to arbitration, 


N it was ordered, that all matters in difference between 
the parties, together with the coſts of this action and refer- 
* ence, be referred to the award of, &c.” The arbitration as 
to the coſts awarded as follows: * That the defendant ſhall 
© pay to the plaintiff his full coſts and charges of this action, 


* {\uch coſts to be t 
axed as between attorney and 
client b 
proper officer, &c.“ 7 188 


, Dunning moved to ſet aſide this award, becauſe the ar- 
itrator had exceeded his power in directing the coſts to be 
8 as between attorney and client: for the intent of the re- 
lerence was merely to put the party who ſhould be thought 
right, in the ſame ſituation as if he had had a verdict; in which 
caſe he could only have received colts taxed in the ordinar 
courſe between party aad party. : 


Upon 


— 


1774. 


HuS HES 
ver ſus 
RICHMAN: 


We lneſday, 


June 15th. 


Cofts of ſuit 


on a rule of 
reference, are 
common colts. 


Vide S. P. 


determined 


this ſame 
term in C. B. 
in the caſe of 
Barker v. 
Timſon. 2 
Blackflone 
Rep. 953+ 


— 
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1774. Upon ſhewing cauſe, the court held the award wrong upon 
+ e this objection; for the words of the reference clearly meant coſy 
venus in a technical ſenſe, which are legal coſts: but as to cs they 
Cox. held it good; and therefore ordered, * that ſo much of the 
Lk. w award as directed the maſter to tax the coſts as between attorney 
there was the and client, ſhould be ſet aſide, and the reſt ſhould ſtand. 


like rule: 
But the motion in that caſe was only to ſet aſide /o.much of the award as directed the coſts to be paid x 
between attorney and client. 


Same day. Anonymous, 


PON a rule to ſhew cauſe why the proceedings in thi 
1) ejectment ſhould not be ſtaid till a ſufficient plaintiff wi 
found, the leſſor of the plaintiff being an infant; Mr. Morgan 
ſhewed for cauſe, that no application had been made to know if 
there was a real and ſubſtantial plaintiff; and it being ſtated by 
affidavit that the guardian had undertaken to pay the coſts, if 
the ſuit ſhould be determined againſt the infant, the court dil. 
caged the rule with coſts. 


_ Thurſday 
June 16th, Anonymous, 
In an os PON a rule to ſhew cauſe why upon filing common bai 
wu tae — | 9 . . 
i — a /uperſedeas ſhould not iſſue as to this action to diſcharg 


for above 10/. : : 
en e ar. the defendant out of gaol; Mr. Cowper ſhewed for cauſe that 


ſhall not be though the debt was originally under 10/7. yet after judgment 
elt We obtained, and cofs taxed, the whole ſum amounted to 17/; al 
- j rx that upon a writ of execution being ſued out, the defendant, in 
ander that Conſideration that the plaintiff would ſtay the execution at thit 
OY time, undertook and promiſed to pay the debt and coſts. Thut 
ſeveral applications had been fince made to the defendant for 
payment without effect, and therefore he was now held to bal 

upon his new aſ/ump/iz for the 171. 
Willes Juſtice, mentioned the caſe of Palmer v. Nedvai 
3 Burr. 1389. where the plaintiff, whoſe original demand vi 
only 31. 13s. 6d. having obtained judgment, brought a 
action of debt thereupon for the debt and coſts, amounting i 
the whole to above 101. and held the deſendant to ſpecial ball 
But upon ſhewing cauſe why common bail ſhould not be acceptei 
and the bail-piece diſcharged, the « court ordered it according) 


Loi 
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Lord Mansfield: This i is a new ſpecies of action, and an at- 
tempt to turn a judgment debt into a debt upon ſimple contract. 
If the undertaking had been by a third perſon in conſequence of 
the forbearance, it would have been a good ground of afſump/it 
againſt ſuch third perſon. But here the promiſe is by the defend- 
ant himſelf. to pay a debt to which he was before liable upon 
record: for by the judgment he is liable to the coſts as well as 
the debt. And therefore I am of opinion that ſuch promiſe is 
no ground upon which to raiſe an umpſit. 

Aſoburſt Juſtice. I am of the fame opinion. This promiſe 
is no waiver or extinguiſhment of the Judgment debt; but it 
fill remains a lien upon the land. 


Rein ads Biol: 


Dos on the demiſe of Rocrrs verſus ME ARs. 


J. ejectment brought to recover two rectories, upon a caſe 
reſerved for the opinion of the court, the facts were as 
follows. That upon the gth of May, 1766, the rector, in 
* purſuance of an agreement, and in conſideration of 360 , de- 
* miſed the rectories in queſtion to the leſſor of the plaintiff 
* for 99 years, if the rector ſhould ſo long live, for the purpoſe 
* of ſecuring to the leſſor of the plaiatiff an annuity of 60 J. 


per annum, with a power of entry, and likewiſe a power of 
e diſtreſs and ſequeſtration if the annuity were in arrear.“ 


„That the annuity was in arrear, that the rector abſconded in 
December 1770, and had not been reſident fince.” No witneſs 
was called on the part of the defendant but it was admitted 
that he was in poſſeſſion under a ſequeſtration. A verdict was 
found for the plaintiff, ſubject to the opinion of the court upon 
the following queſtion ; © Whether the deed and the leaſe under 


1774. 
Promiſe by 
the de efendant 
to pay a judg- 
ment debt ob- 
tained again: 
him in con- 
ſiderationthat 
the plain tiff 
would ſtay 
execution 
thercon, is no 


ground to 
raiſe an a- 


fumpfit. 


Otherwiſe if 
the promiſe is 
by a third 
perſon. . 


Friday, June 
17th. 


A ſequeſtra- 
tion upon a 
fi. fa. of a 
benefice with 
cure, is no 
excuſe for 
the non- reſi- 
dence of the 
incumbent: 
and a leaie 
thereof made 
by him, is, on 
ac ount of 
ſuch abſence, 
void by ſtat. 
13 Elix. c. 20. 


feet. 1 . 


which the plaintiff made his title was void by the ſtatute 


13 El. e. 200 


Mr. Whitchurch "Io the plaintiff The object of the . 
13 Eliz. c. 20. was to prevent the corrupt transfer of eccle- 
ſiaſtical benefices only: and being a penal ſtatute ought to be 
conſtrued ſtrictly. But here no od | is ſtated of any corrupt 
agreement, therefore it is not within the penalty of the ſtatute. 
=2dly, The abſconding in this caſe is not an abſence within the 
purview of the ſtatute, which clearly meanta voluntary and wilful 


L 1 non- 
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1774. 
Doe 


ver ſus 
Mears. 


Same day. 


One, having 


made his will, 


and deviſed 
all his free- 
hold and copy- 
Bold lands to 
a number of 
uſes, after- 
wards pur- 
chaſes oer 
copyhold lands 
which he ſur- 
renders thus: 
To the uſes 
© DECLARED 
c or to be de- 
d lared in 

«© and by his 
« laft will 
and tefta- 

e nent. 
This amounts 
to a republi- 
cation; and 
the xewly 
purchaſed 
.copyhold lands 
ſhall paſs to 
the ſame uſes 
as the teſta- 
tor's copy- 
hold lands 
deviſed by 
his will. 


non-reſidence, not a compulſory abſence as in this caſe, in conſe- 
quence of the defendant's ſequeſtration. The words of ſtat. 
21 H. 8. c. 13. ſed. 26. againſt non-reſidence and the caſes de. 
cided upon it ſupport this conſtruction, © every ſpiritual au 
Sc. who ſhall avifully abſent himſelf.” Moore 448. 6 Rep. 21,4 

Mr. Murphy for the plaintiff cited Bunb. 210, 211. 

Lord Mansfield. This is a very clear caſe. A ſequeſtration 
under a fert facias is no impediment or prevention to the ſery. 
ing a cure; and therefore the non-reſidence is a clear avoidance 
of the leaſe. Per curiam. Let a nonſuit be entered and the 
poſtea be delivered to the defendant. | 


 HryLyN ver ſus Hg vLIN. 


Hls was a caſe from Chancery for the opinion of this 
court, in ſubſtance as follows : 

That John Heylyn being ſeiſed in fee of certain freebold lands 

called Hanchet- Hall, part thereof ſituate in the county of Eſp, 


and other part thereof in the county of Cambridge, and being like- 


wiſe ſeiſed of certain other lands called H:ggons, partly freehold and 
partly copyho/d in the county of Eſſex, duly made and publiſh- 
ed his laſt will bearing date the 1375 of March 1732, and there- 
by deviſed ALL his mefſuages, lands, tenements and heredita- 
ments, as well freehold as copyhold, ſituate, lying and being in 
the counties of Sf, Ffſex, and Cambridge, or either of them, 
to Suſannah Heylyn his wife for life; and after her deceaſe to a 
number of uſes: and deviſed All the reſt and reſidue of his real 
and perſonal eſtate to his wife, her heirs, executors and admi- 
ſtrators, and appointed her his ſole executrix. 

That the teſtator at the time of making his will was mortgagce 
out of poſſeſſion of three fifth parts of certain copyhold pre- 
miſes holden of the manor of Heddingbam Upland in the county 
of Eſſex, which he afterwards purchaſed and was admitted to 
on the 2oth of Ofober 1735, and in the ſame year purchaſed 
one other fifth part of the ſame premiſcs ; all of which he ſur— 
rendered thus: To the es, intents and purpoſes, declared or 
to be declared in and by his laſt will and teſtament.” 

In the year 1736, the teſtator directed a 50/. legacy to be ſtruck 
out of his will, and ſubſcribed the following memorandum 1a the 
preſence of two witneſſes: September 31ft 1736. The gol. le- 
% oacy to the poor of the pariſh of Wrexham, ſcratched out as 
% above, was done ia his preſence and by his immediate order, he 

5 | | | OY 
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« having paid it himſelf.” That in the year 1737, the teſtator 
Jobn Heylyn died ſeiſed of the ſaid lands called Hanchet-Hall and 
Higgons, and alſo of the four fifth parts of the ſaid copyhold lands 
holden of the manor of Heddingbam Upland in the county of E/- 
z, without revoking or altering his ſaid will, or making any 
codicil thereto, except the codicil or teſtamentary declaration 
above mentioned. CI 

The queſtion ſtated for the opinion of the court was, Whe- 
« ther the copyhold lands to which the teſtator John Heylyn was 
« admitted the 20th of Ocfober 1735, and ſurrendered to the 
« uſe of his will, or any part thereof, were ſubject to any of the 
« uſes mentioned in his will dated the 13th day of March 1732, 
« and which of them ? | 

Mr. Mansfield for the plaintiff. The copyhold lands did not 
paſs by this will. 1ſt. Becauſe no after purchaſed lands can paſs 
by a will already made, however general or extenſive the words of 
ſuch will may be. 1 Sa/k. 237. Denn, on demiſe of Harris, v. 


Cutler. Tr. 10 Geo. 3. B. R. 2dly, They clearly cannot paſs 


by the expreſſions uſed in this will and ſurrender; becauſe the 
ſurrender is merely in the common form to the uſes declared or 
to be declared, S. But no uſes were declared of theſe lands at 
the time of their being purchaſed, nor is there any thing in 
the ſurrender which diſtinguiſhes to which of the uſes in the 
will they ſhould operate; conſequently they deſcend to the 
heir at law as being undiſpoſed of. | | 

Mr. Dunning contra. The copyhold lands in queſtion did 
paſs by this will. The terms of this ſurrender are framed fo as 
to relate either to a will in being or to any future will the teſta- 
tor might be ſuppoſed to make. But the rule as laid down 
reſpecting after purchaſed lands is not univerſally true; for if 
| 4 man purchaſe freehold or copyhold lands, and by any diſpo- 

ftton he may chuſe to make of them recognizes an intention 


expreſſed in a former inſtrument, ſuch recognition will guide 


the diſpoſal of them, The caſe of Harris v. Cutler is in fa- 
your of the defendants. For there Lord Mansfeld ſaid, that 
2 ſurrender of lands after-purchaſed might be ſo penned as 
to refer to a diſpoſition already made: and the ground of the 
deciſion was that the words of ſurrender were to ſuch uſes as J. &. 
ſhall declare, Sc. Here the ſurrender is ſo penned as to relate 
| to the will of 1732, for it is to the uſes declared, Sc. But if 
it were doubtful, the circumſtance of eraling the legacy of 50/7. 
which was ſubſequent to the ſurrender, in itſelf amounts to a 


republication of the will : for it is ſtrong evidence to ſhew that 
| | | he 


1774. 


HeyLYN 
werſus 
HerLYs. 
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HEYLxN 
verſus 


HeyLYN, 


he meant the reſt of his will ſhould remain good, and the ſlighteſt 
proof is ſufficient to make a republication, which is always fa. 
voured in law. 1 Lern. 330. 1 Rol. Abr. 617. 

Lord Mansfield. I never had the leaſt particle of doubt in 
this caſe: the ſtating the nature of a republication will go a great 
way in the conſtruction of this ſurrender. When a man repub. 
liſhes his will, the effe& is, that the terms and words of the will 
ſhould be conſtrued to ſpeak with regard to the property he is 
ſeiſed of at the date of the republication, juſt the ſame as if 
he had had ſuch additional property at the time of making his 
will. Therefore if one deviſes lands by the name of B. C. and 
D. and purchaſes new lands and republithes his will; the re. 


publication does not concern ſuch new lands, becauſe the will 


ſpeaks only of the particular lands B. C. and D. But if the teſ- 
tator in his will ſays, I give all my real eſtate, a republication 
will affect ſuch newly purchaſed lands, becauſe it is then the 
ſame as if the teſtator had made a new will. Apply this rule to 
the caſe of a ſurrender, and J am of opinion that the ſurrenderor 
may expreſs himſelf ſo as to make it relate to a will actually 
made; and that the copyhold lands ſo ſurrendered will paſs 
by it. Suppoſe a teſtator ſeiſed of copyhold lands makes his 
will without a ſurrender ; if he afterwards ſurrender them to 
the uſe of his will, ſuch ſurrender will clearly make his will 


| good, and is effectual to paſs them: becauſe it only obviates the 


mode and form of conveyance. 
W hat has the teſtator done here ? having . his will and 


declared his lands to uſes, he ſurrenders his newly purchaſed 


copyhold lands, to the uſes, intents and purpoſes, declared or to 
be declared in his will; it is preciſely the ſame thing as if he had 
ſaid, and whereas I have made a will ſo and ſo, and deviſed all 
my lands to J. S. to ſuch and ſuch uſes, I mean theſe newly pur- 
chaſed lands ſhould paſs to the ſame uſes. I cannot poſſibly 
make a doubt as to the conſtruction : and there was no occa- 
non to ſtrike out the legacy of 50/. unleſs he intended that par- 
ticular part of his will ſhould be cancelled, and the reſt ſtand. 

Lord Mansfield added, —I ſhould have obſerved upon the in- 
accuracy of reporters, who are very apt to ſay that a thing 1s 
ſo and ſo in Eguiry. Now there is no republication in equity 
that is not fo in law. But the expreſſion in equity is very 
likely to miſlead ſtudents, and make them imagine there is a dil- 
tinction. 

The court certified their opinion to the court of Chancery 


as follows; 
2 | Having 
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Having heard counſel on both ſides and conſidered this caſe, 
we are of opinion that the ſurrender of Joh Heylyn the grand- 
father, bearing date 20th October 1735, does, by expreſs reference 
to the uſes declared by his will, adopt and apply the words of 
the will to theſe copyhold lands, as if the teſtator had been ſeiſed 


thereof at the time of making the ſaid will; and therefore they 


gre ſubject to the ſame uſes to which all the teſtator's copyhold 
lands in th county of Eſſex are deviſed by his will. 


Ripour and another, Aſſignees, verſus BaouGn. 


N aſumpſit the declaration conſiſted of five counts. 1t. For 
1 money had and received by the defendant fince the bank- 
tuptey to the uſe of the aſſignees. The ad, 3d, and 4th were for 
money paid, Sc. money lent, Sc. and work and labour done 
by the bankrupt before the bankruptcy and aſumpſit to the 
aſignees. 5th An account ſtated with the plaintiffs of money 
due to them as .afignees. 


1774- 


HerLYnN 
verſus 
HEYLYN- 


The Statutes 
of ſet- off ex- 
tend to aſ- 
ſignees under 
a commiſſion 


of bankrupt- 
cy. 


The defendant pleaded. 1ſt. Non «fſump/it, on which iſſue 


was joined. 2d. A plea of ſet-off of 869/7. to the whole decla- 
nation, for a judgment obtained againſt the bankrupt for money 
lent and advanced, money had and received, before the bank- 
ruptcy. 3d. Another plea of ſet-off for money lent and advanc- 
ed, money laid out and expended, and goods ſold and delivered 
to the plaintiffs as afignees, ſince the bankruptcy, and an account 
ſtated with them. To the ad and 3d plea the plaintiffs demurred, 
and the defendant joined in demurrer. 

Mr, Cowper (who argued from Mr. Buller's notes in his ab- 
ſence) in ſupport of the demurrer. 1ſt. Both pleas are bad. 
2dly. The ſtatutes of fet-off do not extend in any caſe to aſſig- 
nees of a bankrupt. 

1ſt, Point. Each plea goes to the whole declaration, and if 
bad as to any one count, they are bad for the whole. 1 Saunders 
28. Lord Mancheſter v. Vale. 1 Lev. 48. Webb v. Martin. In 
this laſt caſe, in afſump/it on ſeveral promiſes, it was held by the 
court on demurrer, that if the defendant plead the ſtatute of li- 
mitation generally to the whole declaration, and the plea is ill as 
to one count, it is ill for the whole. So if an executor plead ſeves 


ral judgments, and the plea is bad as to one judgment, it is bad in 


reſpect of all, 2 Saund. 50. Here the firſt count is for money had 
and receiyed fin luce the bankruptcy to the uſe of the aſſiguees. Nei- 
Mm ther 
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Brzoven. 


— 


thet of the pleas is good as to this count. For if the defendant 
ſhould be admitted to ſet off a debt due before the bankruptcy 
againſt money which he received /ince, there would be an end of 
the bankrupt laws. Becauſe then every man who was the credi. 
tor of a bankrupt, would by indemaities or ſome other trick, after 
an act of bankruptcy committed, get money into his hands, 
and by that means pay himſelf in preference to other creditors, 
The other counts in the declaration are for money dye 
the bankrupt, before the bankruptcy. The laſt plea is wholly 
for money due to the defendant, ſince the bankruptcy from 
the afignees, therefore that plea is for a demand on different per. 
ſons from him, to whom the money was due, which is the 
ground of action; for the demand ſet off in this plea never was 
a debt from the ban4rup?, nor could an action have been brought 


- againſt the bankrupt for it; therefore the debts are not mutual, 


All the debts in the declaration but the firſt were due to the 
bankrupt, none in this plea were due from him. 

But further, the ſubject matter of the laſt plea is ſuch, 28 
cannot exiſt in point of law; for it ſuppoſes debts to have been 
contracted by the aſſignees in their political character, as ſuch; 
namely, for goods ſold and delivered, money lent, &c. &c, to 
them as afignees. Taking it as a debt due from them in their 
private capacities, there cannot be the leaſt colour for the ſet- off, 
for that would be ſetting off the debt of A. againſt the debt 
of B: and in their political capacities they have not the power 
or ability of contracting ſuch debts to charge the bankrupt's eſ- 
tate. Therefore, on theſe ſpecial grounds applicable to this 
particular point, both pleas are bad, 

2d Point. Both pleas are likewiſe bad on the general prin- 
ciple of law, that the ſtatutes of ſet-off do not extend in any 
caſe to aſſignees of bankrupts, and therefore are not tenable either 
on ſtat. 2 Geo. 2. c. 22. or on ſtat. 5 Geo. 2. c. zo. 

Firſt. Under 2 Geo. 2. no debt can be ſet off againſt hat 
which is not mutual; and theſe debts never were mutual : For 
-part of the plaintiff's demand is for a debt accruing fince the 
bankruptcy, for which the bankrupt never could have had an 
action, and the firſt plea is for a demand due from the bankrupt. 


The other part of the plaintiff's demand is for money due to 
the bankrupt. The laſt plea is for a demand due from the al- 
ſignees ſince the bankruptcy; and therefore if an action had been 
brought by the bankrupt for that part of the plaintiff's demand, 
the ſubje&t matter of this laſt plea never could have been fet 
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ex. 
. 


up as a defence againſt it, for at that time this debt did not 
exiſt, Therefore theſe debts are not mutual. | 

Secondly. Wherever there are mutual debts there muſt be 
mutual remedies ; but in caſe of aſſignees there are not mutual 
remedies, for no action will lie againſt them. So determined.in 
Ryal and Larkn, 1 Wii. 155, This caſe, according to another 
note, was conſidered both on ſtatute of ſet-off and on 5 Geo. 2. 
and it was expreſsly holden not to be within the ſtatute of fet- 
of, becauſe the defendant could not have an action againſt the 
aſſignees. 3 | 

Laſtly. This ſet-off cannot be ſupported under ſtat. 5 Geo. 2. 
for that ſtatute expreſsly requires that it ſhall be made appear to 
the commiſſioners, &c. and on it's being to made appear, they 
or the aſſignees may ſtate. the account, Sc. But to take ad- 
vantage of this ſtatute the party muſt conform to the proviſions 


of it; that is, he muſt apply to the commiſſioners, and if they act 


improperly, muſt appeal to the great ſeal. Beſides in this caſe 
even the commiſſioners could not allow the ſet-off, for under 
this act there can be no ſet- off but where the debts are due be- 
fore the bankruptcy. But here part of the plaintiff's demand 
accrued ſince the bankruptcy, and all the demand compriſed in 
the laſt plea likewiſe aroſe ſince the bankruptcy. Therefore, 
whether conſidered as a general queſtion of law on ſtat. 2 Geo. 2. 
or on ſtat. 5 Geo. 2. or on the particular circumſtances of this 
caſe, and the impropriety of each plea with reſpect to the different 
parts of the declaration, theſe pleas cannot be ſupported. 

Mr. Withers contra for the defendant, as to the ſecond point, 
cited 2 Vern. 117. Chapman v. Derby, and 2 Kelynge 24. pl. 19. 
Ex parte Riley. "2 | 

The Court were clearly of opinion with him on this point, 
that the defendant might ſet off a debt due to him from the 
bankrupt for the affignees are the bankrupt: and ſeemed to 
Impeach the deciſion in 1 Wi!/7 155. that the ſtatutes of ſet- off 
do not extend to aſſignees under a committion of bankruptcy,” 
as againſt the general principles of law, juſtice, and good ſenſe. 
But they were equally clear on the firſt point, that the lait 
plea was bad, and the ſecond badly pleaded, being to the 
whole declaration. But they gave the defendant leave to amend 
his plea upon payment of coſts and other terms. 


Rex 


1774. 


RivouT 
Verſus 
VR OUGH. 


136 Trinity Term 14 Geo. 3. B. R. 


1774. 


Same day. Rex verſus STOKES. 


-One, in cuſ- HE defendant had been convicted of an aſſault, and ſen- 


Lage hon a tenced to four months impriſonment which were expired: 
attachment 


for non-pay- but he was continued in cuſtody on an attachment for non. 
ment of coſts 


under ſtat. Payment of coſts taxed, purſuant to a recognizance entered into 


2 3 by him on his removal of the indictment from the quarter- 
may be diſ- ſeſſions. 

1 Mr. Lucas . moved for his being diſcharged under ſtat. 
32 * 81 G. 2. c. 28. ect. 13. commonly called the lord's act. Mr. 
Couper now ſhewed for cauſe that this ſtatute does not relate 

to coſts accrued in criminal caſes. Mr. Lucas in ſupport of the 

rule inſiſted that the defendant was in execution, and therefore 

within the ſtat. 32 Geo. 2. c. 28. ſect. 13. the words of which 

are, that if any perſon, Sc. ſhall be charged in execution for 

any ſum or ſums not exceeding in the whole 100 J. Sc.“ The 

*Court inclined to think this caſe was not within the act, and 

the defendant was remanded.—But the next day Mr. Juſtice 

Alon aſked Mr. Lucas if he knew of any caſe where a perſon 

had been diſcharged out of cuſtody on the lord's a&, upon an 
attachment in a civil ſuit; and mentioned the caſe of Rex v. 

Stokes, Mich. 23 Geo. 2. R. B. which was an application by the 
defendant, who was in cuſtody upon an attachment for a reſcous 

upon an execution, to be diſcharged under the act of indemnity 

20 Geo. 2. c. 52. Upon ſhewing cauſe it was objected that the 

* ſtatute in ſect. 26. contained an exception as to all perſons guilty 

of contempts. But Lee Chief Juſtice there ſaid © it was not 

* a.contempt within the proviſion of that ſection, the contempts 

„there excepted being confined to caſes where the rights of the 

« ſubject only are concerned, and therefore the court held 

« that the defendant was entitled to his diſcharge.” — The con- 

tempts ſo excepted by that act are in caſes of proſecutions in 

the name of the crown, at the charge of a private party, and 

the words of exception are, unleſs the defendant in ſuch pro- 

« ſecution ſhall pay to ſuch private proſecutor, his executor or 

"8 adminiſtrator, ſuch coſts as the court where Sc. ſhall award 

* to be paid.” Now, the words of the ſtat. 5 & 6 Vm. & 

Mary, c. 11. ect. 3. are in ſubſtance the ſame as thoſe of ſtat. 


20 Geo. 2. c. 52. ect. 26. namely; that the court of King's 
I Bench 
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« Bench ſhall on conviction give reaſonable coſts to the party 
7 injured, Sc. who ſhall profecute, Sc. which coſts ſhall be 
« taxed according to the courſe of the court: and therefore in 
rzſpect of coſts, it appears to me that theſe are in like manner 
rights of the ſubject, with which the crown under a general 
act of grace could not interfere : if ſo, I incline to think that 
this is as much a civil ſuit as the caſes excepted under 20 Geo. 2. 
6. 52. and it would be a very hard caſe, if the defendant could 
not be diſcharged under the lord's act, nor under a general act 
of pardon ; for then he muſt be remedileſs. It. was adjourned, 
that precedents might be ſearched into. 

Afterwards, on the laſt day of the term, Mr. Lucas cited a 
caſe from 5 Yiner's Abridgment, title Contempt, (D) pl. 10. 
Baftram v. Dennet where the court held“ that an attachment 
« after a decree for diſmiſſion is in nature of an execution at 
« law, and a general pardon may pardon the contempr, but not 
« the debt. Mr. Cowper contra, inſiſted that there was no in- 
ſtance of a perſon in contempt being diſcharged under an inſol- 
vent act: with reſpect te an attachment being in the nature of a 
civil action, it clearly was not; becauſe then the defendant 
might be declared againſt; but here he is not ſo in cuſtody of 
the marſhal as that he might be ſerved with a declaration. 

Mr. Juſtice Afton. (Lord Mansfield gone). An attachment is 
an execution 1n a civil ſuit, and I apprehend it has long fince 
been ſettled to be ſo. In the preſent caſe the contempt has no 
relation to the offence committed by the defendant, which, as 
far as public juſtice is concerned, has been ſufficiently purged 
by.the impriſonment he has ſuffered : but it ariſes upon an act 
of parliament 5 & 6 W. & M. c. 11. which directs © the coſts 
in theſe caſes to be taxed by the maſter, and unleſs paid in ten 
days, an attachment to iſſue.“ This ſtage of the cauſe there- 
fore, is merely of a civil nature; and a matter ſolely between 
party and party unconnected with the offence itſelf. It ſeems 
that no caſe in point has been found: But the ſtat. 9 Geo. 3. 
c. 26. for the relief of infolvent debtors, is in my opinion a 
legiſlative recognition that they ſhall have the benefit in ſuch 
caſes, This laſt act indeed is temporary; but the lord's act is 
perpetual ; and they are in pars materid : and therefore as the 
attachment is an execution for the debt to the party, whether 
the coſts are taxed by the maſter of the crown office, or on the 
civil fide, the defendant is equally entitled to his diſcharge. 


1774. 


—— I, 
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- STOKES, 


It not, the conſequence muſt be impriſonment for life: fora 
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1774. general pardon would not extend to him, as was agreed in the 
= caſe of Rex v. Stokes, Mich. 23 Geo. 2. = 
NPR Mr. Juſtice Villes. Theſe ſtatutes which are made in favour 
Sroxks. of the liberty of the ſubject ought always to receive a liberal 
conſtruction. This is in all reſpects as a civil debt; and does 

not differ from the caſe of other civil demands. It ſeems to 


me that ſtat. 9 Geo. 3. c. 26. meant to extend the benefit to 


inſolvent debtors in the fulleſt manner ; and I am the more 
inclined to adopt a liberal conſtruction in this caſe, as the defend- 
ant, who is a minor, may otherwiſe lie in gaol for life. 


Mr. Juſtice Aſbburſt. I am of opinion that this caſe may 


fairly be included under the words ** debtor and creditor” in the 
lord's act: and therefore think the defendant ought to be diſ- 
charged : eſpecially, as otherwiſe he muſt be without remedy : 
becauſe the king cannot by a general pardon releaſe a civil debt; 
and no other alternative is open. 

= Rule made abſolute. 


Monday, BLANDFoRD and others, executors of FrouD, verſus 
June 20th. | F OOTE 


If the cauſe of 1 P ON a rule to ſhew cauſe why the defendant who was an 
&i . : a 4 
ee uncertificated bankrupt, and in cuſtody upon a ca. ſe, 


2 m—_ ſhould not be diſcharged under the ſtat. 12 Geo. 3. c. 47. ſect. 2. 
accrued ſince, the facts appeared to be as follows. The defendant became in- 


are likewiſe 


diſcharged, debted to the teſtator Froud upon Bond in the year 1756, and 
by ftat. 12 about two years afterwards became bankrupt : ſubſequent to 


| _ ” 1 ie bankruptcy Froud brought an action upon the bond, ob- 


tained judgment, and died. After which, the executors brought 
a new action upon the judgment, and on this laſt action the de- 
fendant was now in cuſtody. 

Mr. Mansfield who ſhewed cauſe inſiſted, that the judgment 
upon which the defendant had been taken being ſubſequent to 
the commiſſion ſued out, the defendant was not within the fa- 
vour of the ſtatute ; which expreſsly relates to any debt or 
debts due or contracted before ſuch commiſſion iſſued : and to 
ſuch debts only. 

Mr. Baldwin contra. That the e ent ought to be diſ- 
charged; for though the judgment was ſigned after the commil- 

ſion ſued, yet the cauſe of action was antecedent to the commil- 


ſion, and therefore within the intention of the ſtatute. 
2 | | 2 Lord 
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1 


Lord Mansfield. The only doubt that can ariſe in this caſe | 
is with reſpect to the intereſt and coſts accrued ſince the bank 


cuptcy : bat I think they ſtand upon the ſame foundation as 
the original debt which was clearly due before the bankruptcy, 
and therefore are equally within the benefit of the ſtatute. 

Mr. Juſtice Files. I am of the ſame opinion. A caſe of this 


ſort once came before me, and I conſulted with my brothers upon 


it, who all agreed that the whole related to the original debt, 
and therefore was within the act. Mr. Juſtice W and Mr. 
juſtice Ajoburt concurred. 


Rex. ver/us Overſeers of BaidcewarR. 


PON ſhewing cauſe why ſeveral appointments of over- 
ſeers ſhould not be quaſhed, the caſe appeared to be a con- 

teſt between two adverſe ſets of Borough Juſtices. Each ſet 
met before midnight of Eaſter eve: and each begun making 
their appointments of overſeers the inſtant the clock had ſtruck 
twelve; and ſo kept on renewing the ſame appointments for an 
hour or two. But one ſet of them made a freſh appointment 


Rule AT abſolute. 


1774. 
BLAND FORD 


verſus 
FoorE. 


Same day. 


at eight o'clock on the Sunday morning; ſuppoſing that there 


would be a conteſt concerning the priority of thoſe appoint- 
ments which were made ſoon after midnight; and perhaps all 
of them bad. 

Mr. Hotchi#in ſhewed cauſe, and cited 3 Bur. 1595. Swan 
v. Broome, to prove the appointments good. 

Lord Mansfield. The conduct of the Juſtices in this caſe is a 
ſnameful proſtitution and abuſe of their office for election pur- 
poſes; and I with any perſon could be found who would un- 
dertake to proſecute both parties. It would have been more for 
the intereſt of either fide to have waited for a legal appointment 
on the Monday. I do not know that there is any authority 
which ſays that an appointment made on a Sunday is good; but 
it certainly is not a day for ſuch purpoſes as theſe ; and therefore 
1 will not give my ſanction to any of the appointments. Let 
all the appointments be ſet aſide, and a mandamus be directed 
to the juſtices to make a new appointment; and let the mayor 
give two days notice of the time and place of meeting for ſuch 


new appointments. | 
The three other judges concurred. 


N. B. The matter was afterwards agreed between the parties. 
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The Archbiſhop of Cax TERBZURY wer/us Hous:, 
A creditor | PON a rule to ſhew cauſe, why the proceedings in an action 


has a right ex 


debitojuſtitiæ, 


as well as the 
next of kin, 


to ſue an ad- 


müniſtration 
bond in the 
name of the 
archbiſhop or 


his ordinary. 


upon an adminiſtration bond ſued in the name of the arch. 
biſhop in this caſe, ſhould not be ſtaid with coſts to be paid by the 
aſſignee of the archbiſhop; the grounds for ſtaying the proceed- 
ings were; irt, that in fact the aſſignee, who was a creditgr 
only, had no authority from. the archbiſhop. 2dly, That it 
was not competent to the PP to depute ſuch authority 


to a creditor. 


Mr. Wallace, who ſhewed cauſe, cited Greenſide v. Benſon, 
3 Att. 248. as a caſe in point, that a creditor has a right to 
ſue upon the adminiſtration bond. And with reſpe& to the 
firſt point, it appeared clearly, upon the affidavits, that the 
archbiſhop had given an authority to the plaintiff to ſue in his 
name, and that the attorney for the defendant was fully ap. 


_ prized of it: though upon a perſonal application by the defend. 


ant's attorney, to know if ſuch authority were granted, the ſe- 
cretary of the archbiſhop at firſt informed him it had been re. | 
fuſed, becauſe Dr. Ducarrel had adviſed the archbiſhop, that 
it could not be granted to a creditor. 

Lord Mansfield. No next of kin ever ſtruggled for the ad- 


miniſtration of an inſolvent eſtate with an honeſt view. What 


the object of the adminiſtratrix was in this caſe is very manifeſt 
upon the affidavits that have been read J namely, to ſell the 
adminiſtration to the creditors. But failing of that purpoſe, 
after having obtained the adminiſtration, ſhe makes uſe of all ſort 
of chicane, delay, and falſe pleas to defeat the creditors, and at 
length abſconds. This is the general fate of the caſe. At laſta 
creditor or creditors have brought an action upon the admini- 
ſtration bond in the name of the archbiſhop, and this is an ap- 
plication on the part of the adminiſtratrix to ſtay the proceed- 
ings in the name of the archbiſhop with coſts, on two grounds: 
in the firſt place, that it is not competent to the archbiſhop to 
authorize a creditor to put the bond in ſuit, but only the next 
of kin. 2dly. That the archbiſhop in his private perſon, has 
not deputed ſuch authority to the preſent plaintiff. 

With reſpect to the firſt point, let us ſee, what it is which 
the act requires, the archbiſhop or his ordinary to do: « He 
« js to grant adminiſtration and to take bonds with condition 
„ that the adminiſtrators ſhall duly adminiſter the inteſtate's 


4 effeQs; that they ſhall ä an account of ſuch their admini- 
1 ſtration, 
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« ſtration, and make an inventory of the goods and chattels, 


„ and that they ſhall pay the ſurplus to the next of kin.” NO.] 


it is agreed, that if the next of kin is deſirous of ſuing upon this 
bond, the court will direct the ordinary to permit his name 
to be uſed, becauſe the next of kin is intereſted in the ſurplus. 
In like manner if ſuch application is made by a creditor, I ſee 
no reaſon why he ſhould not have the ſame privilege; and I 
know of no authority which ſays that the ordinary cannot em- 
power him to put the bond in ſuit. On the contrary, it is ex 
debito juſtitiæ that he ought to do ſo; for though a creditor has 
no concern in the latter part of the condition, namely, ** the 
« diſtribution of the ſurplus among the next of kin,” yet he 
is moſt materially and principally intereſted in the adminiſtra- 
tor's delivering in a rue inventory and in the due adminiſtration 
of the effects. To one who has a 71947, it is ex debito juſtitiæ 
to grant the liberty of ſuing in the archbiſhop's name; to one 
who has zo right, it is ex debito juſtitiæ to refuſe it. As to the 
objection that it is liable to be abuſed, if any bad uſe were 
made of it, the court would no doubt ſet aſide the proceedings. 
But in the preſent caſe, there is no pretence or even ſuggeſtion 
of any abuſe : and therefore I am clearly of opinion that the 
plaintiff is well entitled to put the bond in ſuit. 

The next ground is, that the archbiſhop in his private _ 
gave no ſuch authority to the preſent plaintiff, I think a per- 
ſonal application to the archbiſhop was very improper ; for it is 
not his perſonal affair; his name is uſed oficrally only: and 
therefore I am not ſurprized that the archbiſhop ſhould not 
recolle& what was requiſite upon the occaſion. He might refer 
it to Dr. Ducarell; and if Dr. Ducarell gave the anſwer that is 
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ſtated, he was ill adviſed. If the caſe reſted there, and the at- 


torney had been miſled by that anſwer, it would have operated 
differently as to the coſts. But it is in evidence that he had 
the fulleſt information afterwards that the archbiſhop had au- 
thorized the plaintiff to ſue in his name. And therefore I am 
of opinion that the rule ſhould be diſcharged with coſts, to be 
1 by Mr. Aylett the attorney for the defendant. 

The three other judges concurred. 


GILLMAN verſus HILL. 


HIS was a rule to ſhew cauſe why judgment of execution 

in this caſe ſhould not be ſet aſide with coſts, and the 
goods taken in execution reſtored; or if ſold, why ſatis faction 
Oo | ſhould 
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ſhould not be made by the plaintiff, and why the warrant of at. 


torney upon which the judgment was ſigned ſhould not be can 


celled. The rule was obtained upon an affidavit, ſtating, that the 
warrant of attorney was given by the defendant, whilſt in cuſtody, 
without any attorney being preſent on his behalf, though he had 
propoſed to ſend for one: but was perſuaded by the ſheriff's 


officer, that the attorney's clerk, who attended for the plaintiff, 


would do as well. But now upon reading the affidavit it ſtated 
further, that the defendant was the more induced to fign and 


execute the bond and warrant of attorney, becauſe he had before 


been informed, that if he did execute it under an arreſt, and 
without his attorney being preſent, it would be void. 

Mr. Buller ſhewed for cauſe, that upon the face of this affidavit 
it was clear the defendant was fully apprized of the a& he was 
about to do; and aſſented to the propoſal made with a manifeſt 
view to defraud the plaintiff. 

Mr. Bearcroft contra, relied upon the two rules of court, Pa/. 


15 Car. 2. and Paſ. 4 Geo. 2. the litter of which, taking notice 


of the great inconveniences ariſing from a warrant of attorney to 


confeſs judgment by one in cuſtody being held good, if any 


attorney, though for the oppoſite party, was preſent, expreſsly 
provides, that for the future there ſhall be an attorney preſent on 
behalf of the defendant. 

Lord Mansfield. I ſhall ſay of theſe ic what the court of 
Chancery has often ſaid with reſpect to the ſtatute of frauds; 


that no rule of the court ſhall be made an inſtrument of fraud, 


Theſe rules were made for the protection of indigent defendants 
againſt the practices of hard deſigning plaintiffs ; and therefore 
have admitted of many exceptions under circumſtances : as where a 
perſon who is in priſon at one man's ſuit, executes a warrant of 
attorney to confeſs judgment to another who did not arreſt him. 


There the judgment is well given; for the cauſe fails* ; and 


therefore though within the /etter it is not within the intent of 
the rule. Much leſs will the court ſuffer a defendant to convert 
that which was meant for his protection into an inſtrument of 
fraud and deceit: and here it is avowed by the defendant him- 
ſelf in his own affidavit that he intended to cheat the plaintift. 


Therefore let the rule be diſcharged with coſts. 


The three other judges concurred. 


The End of TRINITY Term. 
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ValLLE Jo and another verſas WHEELER. 


HIS was an action on a policy of aſſurance upon 
goods on board the Thomas and Matthew, from London 
to Seville. The policy was made in the common form, with 
liberty to touch at any ports or places, &c. The loſs was 
ſigned different ways in the declaration; Firff, by ſtorms and 
perils of the ſea, in conſequence of which, the ſhip was obliged 
to go to Dartmouth to be repaired; and that afterwards, a 
further loſs happened by ſtorms, &c. Secondl » That it hap- 
pened by ſtorms and perils of the ſeas in the voyage generally ; 
and Thirdly, by the barratry of the maſter. 

The cauſe was tried before Mr. Juſtice A/hburſt at Guildhall, 
at the fittings after Eaſter term 1774, by a ſpecial jury. On 
the trial it was proved, that this ſhip was put up as a general 
ſhip from London to Seville, and was let to freight by one 
Darwin, who chartered her to Brown the captain. That it is 
the courſe of veſſels going on this voyage, to ſtop at ſome port 
in the weſt of Cornwall, to take in proviſions. That this ſhip 
having taken her cargo aboard, failed from London to the Downs; 
while ſhe lay there, all the other ſhips bound to the weſtward 
bore away ; but ſhe ſtaid till the night after, and then failed to 
Guernſey, which was out of the courſe of the voyage. That the 
captain went there for his own convenience, to take in brandy 
and wine on his own account ; after which he intended to pro- 


'ceed to Cornwall. That the night after the ſhip quitted Guern- 
ky, ſhe ſprung a leak, which obliged her to put into Dartmouth. 
| 1 5 When 
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Barratry is 
every ſpecies 
of fraud or 
knavery in 
the maſter or 
mariners of a 
ſhip, by 
which the 
owners or 
freighters are 


injured; and 


a deviation, 
if ſuch, 
barratry; 
whether the 
loſs happen 
during ſuch 
fraudulent 
voyage, or 
after. 
Otherwi/?, 
if the devia- 
tion be with 
their privity 
or conſent. 
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When he was eeficced ſhe {et fail again and proceeded for Helford 
in Cornwall, where it was n, intended ſhe ſhould ſtop to 
take in proviſions; but in her way ſhe received further damage, 


and at her arrival was totally incapable of proceeding on rh 


voyage, and the goods were much damaged. 

It was attempted on the part of the defendant to prove, that 
Willes was the owner of the ſhip; that the voyage to Guernſey 
was on his account, and the goods taken on board there his 
property: but this evidence went little further than information 
and belief, except that it was proved, that when the ſhip arrived 
at Helford, the wine was delivered to him in his cellar, 

The judge directed the jury, that if the going to Guernſy 


was without the knowlege of Darwin, it was barratry ; and they 


ought to find for the plaintiff; but if done with his Kknowlege, 
then it was not barratry: and if they ſhould be of opinion that 
it was without the knowlege of Darwin, then he deſired them 
to ſay, whether they thought it was with the knowlege of Mill 
or not. The jury found a verdict for the plaintiff, and ſaid they 


thought the going to Guernſey was without the knowledge of | 


Darwin, whom they looked upon to be the owner, but they 
thought it was with the knowlege of Willes. 
In Trinity term laſt, a motion was made for a new trial; and 


on ſhewing cauſe all the counſel on each fide were heard. The 


court then ſaid, there were two points in the caſe. Firf, 
Whether, to intitle the plaintiff to recover, the loſs muſt not 
have happened during the time of the barratry, or have been 
occaſioned immediately by the act of barratry. If a policy be 


on a ſhip, and the ſhip is ſeized for ſmuggling, that is bar- | 


ratry ; but here the goods were not ſeized for ſmuggling, nor 
did the loſs happen during the act of barratry, but afterwards. 
Secondly, Whether though the ſhip were let to freight, the 


captain was not ſubje& to the orders of the owners. If a ſhip 


be let out generally to freight, the freighter is owner for that 
voyage; but if there be only a covenant to carry goods, the 
owner of the veſſel would have the direction of her, and the 
hiring of the maſter and mariners. | 

The court ordered that the caſe ſhould ſtand over till this 
term, and be argued by one counſel on each fide. It was now 


argued by Mr. Buller for the plaintift, and Mr. Alleyne for the 


defendant. 


For 
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For the plaintiffs. The queſtion is, whether the plaintiffs 
are intitled to recover for this damage from the underwriters ? 
In order to ſupport their claim they inſiſt, that the conduct of 
the maſter in going to Guernſey, for the purpoſe and under the 
circumſtances mentioned, was barratry. 

Suppoſing this to be barratry, then another queſtion will 
ariſe, namely, whether the loſs ſuſtained by the plaintiffs was 
in conſequence of that barratry; or whether that loſs ſtands fo 
totally unconnected with the voyage to Guern/e J. as to be quite 
unaffected by it? 

In all the caſes that have occurred on barratry, different de- 
finitions of the word have been attempted; and the ſame 
conduct has been obſerved in the preſent caſe: however, there 
will not be much difficulty in determining what is meant by 
the term in its general ſenſe; whatever nicety may ariſe in 
fixing the preciſe limits of it, when occaſion requires that 
ſhould be done. Wherever a great nicety does ariſe, the in- 
ſured ſhould be intitled to the turn of the ſcale: for the end 
and view of inſuring is, to ſecure the merchant againſt all loſſes 
and misfortunes whatever: and ſo very liberal are the under- 
writers in theſe days of their profeſſions in policies of what they 
do inſure againſt, that fome writers have thought it next to 
impoſſible that where a loſs does happen, a doubt thould remain, 
Malloy, B. II. cap. 7. fed. 7. fays, © almoſt all thoſe curious 
« queſtions that former ages and the civilians according to the 
„ marine law, nay and the common lawyers too, have contro- 
« yerted, are now out of debate. Scarce any misfortune that 
„can happen, or proviſion to be made, but the fame is pro- 
« yided for in the policies that are now uſed : for they inſure 
* againſt heaven and earth, ſtreſs of weather, or whatſoever 
e detriment ſhall happen or come to the thing inſured.” 

Barratry in all the dictionaries is defined to be fraus, daldie, or 
deceptio. So are Minſhew, Dufreſne, and Spelman. 

Fraud means not only a crime, but any wilful fault or evil 
deſign ; and even a neglect, provided it be ca negligentia, will 
amount to barratry; which was the caſe of a maſter failing out of 
port without paying duties*, That caſe approaches the nearett 
to the preſent of any that can be found, and even goes beyond 
it. That was merely a negle&, and might have been by acci- 
dent, as well as deſign; but becauſe it ſubjected the ſhip to 
torfeiture, it was holden to be barratry. | 
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In this caſe, the conſequence was the ſame ; for the act of 


the captain ſubjected theſhip and the goods inſured to forfeiture; 


but the act done was infinitely worſe. It did not reft merely 
in a non-feaſance, but was a formed premeditated ſcheme of 
running away with the ſhip out of the courſe of the voyage; 


done for an illegal purpoſe, for his own private benefit, with. 


out any excule or neceſlity, and neither for the benefit or with 
the knowledge of the owner or freighter. | 
One definition of barratry given at the bar was, where the 
maſter and mariners conſpire together to run away with the 
ſhip. That certainly is one ſpecies of barratry ; but it can 


never ſerve as a general deſcription of it; if it were, barratry 


could never be committed without the concurrence of the mari. 
ners as well as the maſter: the contrary of which is clear from 
the caſe of the maſter not paying duties, and from every other caſe 
on the ſubject: and barratry may be committed by the maſter 
alone, or by the ſailors alone. Poftlethwaite in his Di. Tr, - 


and Com. vol. 1. p. 214. ſays, barratry is when the maſter 


* of a ſhipor the mariners cheat the owners or inſurers, whether 
e by running away with the ſhip, ſinking her, deſerting her, 
* or embezzling the cargo”. The owners or inſurers are as 
much cheated and defrauded if the veſſel is run away with by 
the ſailors, as if it is run away with by the maſter. But 
Poſtlethwaite in 1 vol. 136, title Aſſurance, gives a definition of 
barratry which applies more immediately to the preſent caſe, 
He ſays one ſpecies of barratry in a marine ſenſe is, when 
« the maſter of a ſhip defrauds the owners or inſurers by 
* carrying a ſhip a different courſe to their orders”. 

The only two caſes in the common law books that are worth 
mentioning are Knight verſus Cambridge, Stra. 581. 1 Lord 
Raym. 1349. S. C. and Stamma verſus Brown. Stra. 1173. 
In the firſt of theſe caſes it is holden that barratry extends to 
every fraud of the maſter; and what is ſaid at the concluſion of 
that caſe, is the beſt doctrine that can prevail in inſurances. 


The end of inſuring is to be ſafe at all events; and it would 


« be very prejudicial if the court were to be making loop-holes - 
&« to get out of policies. The inſurer knows the maſter, and 
« whether he can truſt him; and he that inſures againſt his run- 
« ning away with the ſhip, never imagined he might or would be 
« guilty of any other fraud.” The principles of the ſecond caſe 
apply very ſtrongly to the preſent : for here there was a formed 
deſign to deceive the inſured ; the captain did not go to Guern- 
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and in going there he acted inconfiſtent with his duty to his 
owners. 8 
It was ſaid in the former argument, that it would be very ex- 
traordinary if the underwriter was to inſure againſt the act of per- 
ſons employed by the inſured, and who were unknown to the inſ urer. 
As to that point, it is obſervable in the / place that this was a 
general ſhip 3 a circumſtance that is much relied on among mer- 
chants, and which in this caſe is by them eſteemed deciſive on the 
preſent ſubject. And there ſeems to be great reaſon for a diſtinc- 
tion between a general ſhip, and one that is let to freight to a ſingle 
perſon only. The former carries the goods of all mankind; 
every man that chuſes it is at liberty to load his goods aboard 
her; and the merchant who ſhips his goods in ſuch a veſſel, has 
no command over her. He does not hire or employ the maſter ; 


neither is the maſter fubje& to his order or direction during the 


voyage. But in the caſe of a veſſel let to freight to one mer- 
chant only, and by him alone freighted, he may be ſuppoſed 
to employ the maſter, and have the direction of the veſſel and 
the voyage; and therefore whatever is done by the captain is to 
be conſidered as done by the merchant's ſervant. 

But 2dly, it muſt be preſumed the maſter is known to 


the inſurer; if not, it is the inſurer's own fault, and he ſhall 


not avail himſelf of the want of ſuch knowledge. Every 
policy ſpecifies who is the maſter; and if the inſurer agrees by 


his contract (as in policies is often done) that any other perſon at 


the election of the inſured may go as maſter, that is waiving a 
perſonal knowledge of him; and no objection can then be made 
by the inſurer, for want of knowing who the maſter is. In 
this caſe Brown, who was the man that went as maſter, is the 

perſon mentioned in. the policy. | 
If this queſtion were tried by the laws of any other mercan- 
tile country it would hardly admit of a doubt. 2d. Magen/. 
Ord. Middleb. ſect. 14. Ord. Rotterd. ſect. 52, Ord. Amfterd. 
ſelf. 6. Ord. Hamb. tit. 4. ſe. 6. tit. 5. ſet. 1. tit. 7. 
fa. 1. Ord. Stockbolm, art. 5. f. 11. 16. art. 6. ,. 14. There 
is no ordinance of Florence that applies immediately to this 
point: but from the form of their policies, it may be collected 
what would be the determination of that place on the matter ; 
for they inſure againſt all perils, misfortunes, and other caſes 
and accidents even ſuch as cannot be thought of, And in their 
ordinances 
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countries; and though, after a loſs has happened, underwriter 


underwriting, even rey would not hefitate to declare them. 
ſelves liable for many accidents which are afterwards called into 


Tara e 
ordinances there is a proviſion, that in caſe of a diſpute, the 
underwriter ſhall pay the money firſt and go to law afterwards. 

Theſe ordinances are founded on good ſenſe and found reafon, 
when the nature of inſurances is conſidered : and in mercantile 
tranſactions, and ſuch general ſubjects as this is, no doubt, 
the laws of other countries will have their weight i in the courts 
of England. 

The end and meaning of an inſurance is, to enable one man, 
for a valuable conſideration, to put another in his place tog 
certain amount, for all riſks and perils which the firſt man may 
ſuſtain. All that is requiſite on the part of the affured in theſe 
contracts is, that they are made bond fide, without fraud, con. 
cealment, or contrivance : and where that is done, the policies 
and ordinances of the different countries mentioned, ſeem all to 
agree in this, that every peril is inſured againſt, except ſuch x 
happen, by the means, conſent or privity "of the inſured. 

Inſurances in England are not meant, either by the law or the 
parties, to be narrower or more confined than policies in other 


catch at every reed they can, to avoid paying the infurance 
money; yet if the queſtion were put to them at the time of 


very ſerious debate. | 

Not long ago a queſtion was made, whether the underwriter 
ſhould be liable where the ſhip was not ſea-worthy, but the 
defect unknown to the inſured. The underwriter ſucceeded, 
and was holden not to be liable; but what was the conſequence? 
A clauſe was inſerted in the policies (as it is in the preſent) that 
any inſufficiency in the ſhip, not known to the aſſured, ſhould 
not prejudice the inſurance: and the underwriters ſubſcribed 
with this clauſe for the ſame premium as they did before with- 
out it. This is a pretty ſtrong proof what they would have ſaid 
themſelves, if they had been aſked that queſtion before they 
under-wrote ; though their opinions were altered after the lots 
had happened: it is alſo a proof, that they conſidered their 
obligations to be as extenſive as thoſe on underwriters in other 
countries; and that they were anſwerable for all loſſes not 
occaſioned by the means, conſent, or knowledge of the inſured, 

On theſe authorities and for theſe reaſons, it may be {ad 
the going to Guernſey in the manner and for the purpoſe the 


maſter of this veſſel did, was barratry : and it is the more cet- 
| 2 ; | : taln, 
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tain, becauſe the court aid in the laſt term, that if this ſhip 
had been ſeized as forfeited on account of this ſmuggling tranſ- 
action it clearly would have been barratry. Now the ſeizure 
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could not be the act that conſtituted the barratry ; but it muſt Wuzzues. 


have been ſomething preceding; namely, the going to Gueru- 
ſey for an illicit purpoſe, and doing an act which ſubjected the 
ſhip and goods to ſeizure. For in the caſe of not paying du- 
ties, it does not appear that any ſeizure was actually made; 
but it was holden barratry becauſe the goods were liable 79 
be ſeized. . 

Suppoling this to be barratry, then the only queſtion which 
| cemains is, whether the loſs that the plaintiffs have ſuſtained 
was in conſequence of that barratry. 

The beſt way of determining this queſtion is to ſee, whether 
the accident would have happened if the ſhip had never gone 
to Guernſey ; and it certainly would not: for the ſtorm hap- 
pened and the accident was received before the ſhip got into 
her proper courſe to Heſford. If ſhe had not gone to. Guers/ey 
ſhe would never have met with the ſtorm. 

In the next place, ſuppoſe the ſhip had never gone to Guernſey, 
but had purſued her proper courſe and the goods had been 
damaged in the manner they now were ; what would have been 
the conſequence with reſpect to the inſured? they would have 
been intitled to a ſatisfaction from the inſurers, What then 
ſhall excuſe the inſurers now ? ſhall the barratry of the maſter? 
there is nothing elſe to excuſe them: but barratry, inſtead of 
excuſing, makes the underwriter liable. 

But 1ſt, It is not neceflary that the i injury ſhould be received, 
in the very act of committing the barratry : and 2dly, If it were, 
this injury was received during the act of barratry. What is 
the act of barratry ? running away with the ſhip for an illegal 
purpoſe. The inſtant the maſter had changed the courſe of the 
ſhip's voyage, for the purpoſe he did, he had committed barra- 
try, Muſt the injury then be received at the moment he varied 
his proper courſe, in order to charge the inſurer? Suppoſe 
the injury had been received juſt before he got to Guernſey, or 
in going into Guernſey, ſhould not the underwriter be liable? 
and if liable for a damage done before he got into Guernſey, 
why ſhall he not alſo be liable, for an injury ſuſtained after he 
left Guernſey. | 

Tf the inſurer were to be diſcharged FI" this loſs, becauſe 
it did not happen in the moment of the barratry's being com- 
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mitted, the condition of the inſured would be unfortunate in. 


. deed! for if it had not been for the barratry, and the loſs had 
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happened, he certainly would have been intitled to the benefit 
of his policy: and therefore his condition would be this; by 
means of the barratry of the maſter, which is one of the acci. 
dents he inſures againſt, he would loſe his goods, and the 
benefit of his policy likewiſe. 

But 2dly. this injury was received during the act of barratyy, 
The maſter went to Guernſey in order to take contraband 
goods aboard his veſſel, and ſmuggle them to England, At 
the time the loſs happened he was bringing the ſmuggled goods 
to England, but he had not then compleated his purpoſe ; and 
was at that time purſuing his barratical deſign. 

For all or ſome of theſe reaſons the plaintiffs would be in- 
titled to the judgment of the court, even if the caſe had come 
on in a very different ſhape from what it now does. 

But here the queſtion is, 
. the defendant is intitled through the favour and inter- 
poſition of the court to a new trial, which the court will not 
grant, unleſs it be clear that the verdict is againſt law, If it 
be doubtful, the caſe ought not to undergo further litigation: 
for it has already been tried by a {ſpecial jury of merchants, 
among whom was a very conſiderable underwriter. They who 
are converſant with buſineſs of this kind, have entertained no 
doubts; and the verdict given was with the entire approbation 
of the judge who tried the cauſe: therefore a new trial cannot 
be granted without reprobating the verdict that has already been 
given. 

Mr. Alleyne, for the defendant argued, that barratry was, 

iſt. Where an injury is committed by the maſter and mariner, 
which cauſes a confiſcation. 

2dly. Where a direct injury is done to the owners, with 1 
direct intention to commit that injury. 8 

Though in the preſent caſe a ſmall quantity of brandy wa 
found on board the veſſel, which was confiſcable, yet this 
cargo was found not to be ſo. 

Barratry means male- practice, or deceit, with reſpect to ſhips 
or goods, Savary Dictionnaire de Commerce, tit. Barratry. Molly, 
2. B 13. confiders barratry as a male- practice againſt the cargo. 
Poſtlethꝛvaite Dif. Trade and Commerce, 214. Barratry i 
** where the maſter of a ſhip or mariners cheat the owners 0r 

a „ | «© inſurets, 
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« inſurers, whether by running away with the ſhip, ſinking her, 
« deferting her, or embezzling the cargo.” The act of the 

maſter is not inſured againſt, unleſs barratry is mentioned: and 
the underwriter is not liable, unleſs the act of the maſter does 
amount to barratry. 

By the Ord. of Rotterd. 43. 52. it is provided,“ that owners 
« ſhall not inſure againſt the barratry of maſters of their own ap- 
« pointment, but may againſt his neglect.” All the ordinances 
cited for the plaintiffs are Open to this obſervation, that they 
are pofptivi juris. 

If the doctrine laid n on the other ſide were to hold, 
eyery neglect of the maſter would amount to barratry. 

In the caſe of Johnſon verſus Proudſoot, at the ſittings in 
London, it was holden, that a ſhip ſtaying in the Veſt Indies 
till the hurricanes came on, did not amount to barratry. 

Lord Mansfield, That was holden to be a deviation. 

Mr. Alleyne. Every deviation is not barratry. In Stamma 
verſus Brown, the chief juſtice did not ſay what was barratry : 
in Elton verſus Brogden, Stra. 1264. the crew oppoſed the cap- 
tain, and forced him to go contrary to orders ; and yet that was 


holden not to be barratry; but it was adjudged to be one of the 


accidents inſured againſt, and ſo the inſurers were liable. There- 
fore a conſequential injury 1s not within the meaning of bar- 
ratry, but it muſt be direct and deſigned. | 

In this caſe Darin was not the owner, neither did he appoint 
the maſter. 

Laſtly, it cannot be contended that this was done with 
a view to defraud the owners, becauſe his intention was only to 
get a little money himſelf, without injuring them. 

In reply, Mr. Buller inſiſted, that the voyage inſured was to- 
tally at an end, and it was impotiible, after that, ever to get into 
what could be called the courſe of this voyage from London to 
S-ville; for that having been deſerted, the policy was forfeited 
or diſcharged, and could never be brought into force again. 

Though the ſhip and cargo in this caſe were not ſeized as for- 
feited, yet they were all liable to be forfeited, by having ſinuggled 
goods aboard: therefore the act done was equally unlawful; and 
would in law as much conſtitute n as if the — had 
actually been ſeized. | 

With reſpect to the ſeveral definitions given of barratry 
in the books cited for the defendant, though they might pro- 
perly comprehend ſome ſpecies of barratry, yet thiy did not 
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import to be a general definition of it, and to comprehend all 
caſes. Poftlethwaite 1 vol. 136. is more general in his deſcrip. 
tion of it, and more applicable to the preſent caſe; and the 
propriety of his definition has not been denied. _ 

Though it may be true that the act of the maſter is not 
inſured againſt, unleſs barratry is mentioned in the policy, 
yet the reverſe is equally true: namely, where barratry ic 
mentioned, the act of the maſter, though done by him 
only, and without the concurrence of the crew, is inſured 
againſt, And though by the Ords. of Rotterdam, an owner 
cannot inſure againſt the barratry of a maſter of his own chuſing, 
yet the law of England clearly is different; and notwithſtanding 
the maſter is appointed by the owner, there is not a policy 
which amongſt other perils does not guard againſt the barratry 
of the maſter. | 

It is true that all the ordinances cited are poſitive Furis: and 
therefore if the law here is ſettled contrary to them, they cannct 
prevail; but if not, the law of foreign countries in mercantile 
tranſactions, has always been attended to in courts of juſtice in 
England, and will afford a reaſonable ground to decide in doubt- 
ful caſes, | 

As to Darwin's not being the owner, it has already been 


' ſtated how far he appears to have been ſo; and in fact he 


did appoint the maſter for this voyage. And though the 
captain's principal view in this caſe might be to put money 
in his own pocket, yet that does not at all leſſen the offence 
which he has been guilty of, or alter the fraud which he 
has practiſed againſt the owners. By going to Guernſey be 


has defrauded them, and unleſs that does amount to barra- 


try, he has deprived them of all benefit of their inſurances. 
In the cafe of failing out of port without paying duties, the 
captain did not mean to ſteal the goods; he intended only to 
have put that money in his own pocket; and if he had not 
been detected weuld {till have carried and delivered the goods 
in the deſtined voyage. | 

Here the a& done was for the captain's private benefit, with- 
out the knowlege of the inſured; on the contrary, it was to 


their prejudice, it endangered the loſs of their goods, deſtroyed 
the policy unleſs it amounted to a forfeiture of it; and was un- 


lawful in itſelf, ſor which reaſons it amounted to barratry. 


Lord 
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Lord Mansfield, after ſtatin 8 the caſe atlarge, delivered his 
opinion as follows : 

The ground of the motion for a new trial in this caſe is, that 
under the circumſtances of the caſe asthey were given in evi- 
lence to the jury, the carrying the hip to Guernſey was 

merely a deviation but not barrairy : and much more ſtreſs was 
laid at the trial, than in either ot the arguments, upon this par- 
cular fact; namely, that the deviation being with the knowlege 
of Willes the owner (though not owner pro hd vice) of the 
ſhip, it could never be barratry: the jury therefore were preſſ- 
ed to ſay, whether it was with the conſent of Milles or not; and 
they ſaid it was. To be ſure nothing i is ſo clear, as that if 
the owner of a ſhip inſures and brings an action on the policy, 
he can never ſet up as a crime a thing done by his own di- 
rection or conſent. It was therefore a material fact to proceed 
upon, if Willes had had any thing to do in the caſe; but he 
had not. 

It appeared to me that the nature of barratry had not been 
judicially confidered, or defined in England with accuracy. In 
all mercantile tranſactions the great object ſhould be certainty : 
and therefore, it is of more conſequence that a rule ſhould be 
certain, than whether the rule is eſtabliſhed one way or the other. 
Becauſe ſpeculators in trade then know what ground to go upon. 
But it is not eaſy to collect with certainty from a general verdict, 
or from notes taken at I, prius, what was the true ground of 
deciſion. Therefore in this as in all doubtful caſes, I wiſhed 
a caſe to be made for the opinion of the court. | 

It appeared on the former argument and now, that there are 
but three common law caſes relative to barratry. The firſt is 
Knight and Cambridge, Strange 581. where the negle& of the 
captain in not doing his duty, was adjudged barratry ; for it waa 
his duty to pay the port duties, before the ſhip went out of 
port; and he being guilty of neglect in not diſcharging them, 
it was adjudged to amount to ny, 

The next is the caſe of Stamm verſus Brown ; 2 Ser. 1177. 
where the opinion of the chief juſtice in his direction to the jury 


is very ſtrong to the preſent caſe: the ſhip being chartered, and 


having taken goods on board for a voyage directly to Marſeilles, 
had paſſed by Marſeilles, and therefore went out of the voyage. 
The chief juſtice in his direction told the jury, that this being 
2gainſt the expreſs agreement to go firſt to Mar/eilles, ſeemed 


not to be a fimple deviation only, but a formed deſign to de- 
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ceive the contractor. The jury ſtaid out ſome time, and on 
their return aſked the chief juſtice, whether, if the maſter Was 
to have no benefit to himſelf by paſſing by Marſeilles, and went 
only to the other places for the benefit of the owners, it would he 
barratry. The chief juſtice anſwered, it would not. Whereupon 
the jury found a verdict for the defendant. Upon a motion fo; 
a new trial it was refuſed, becauſe it appeared to the court that 


notice had been given to the agent of the plaintiff, that the 


voyage was to be altered, and that he was at liberty to take his 
goods out of the ſhip, if he diſapproved of ſuch alteration ; and 
to make it barratry, there muſt be ſomething of a criminal nature 
as well as a breach of contract. 

The laſt common law caſe is, Elton verſus Brogden, 2 Str. 
1264. In that caſe neither the terms of the firſt or ſecond 
policy are ſtated, and yet they muſt have been ſpecial. The 
only queſtion ſeems to have been, whether the capture of a 
ſecond prize juſtified the ſecond return of the ſhip to Brify. 
The court held it did: if fo, there could be no barratry ; be- 
cauſe the captain and mariners acted to the beſt of their Judg- 
ment, for the benefit of the owners. Whatever excuſed the 
deviation, proved that deviation could not be barratry. The 
circumſtances which induced the court to be of that opinion 
are not ſtated. 

But theſe caſes do not afford any preciſe definition of what 
barratry is; therefore I wiſhed the cauſe to ſtand over to be 
argued by one counſel on a fide. I have in the mean time 
conſidered of it, and conſulted with men converſant in mer- 
cantile affairs, and I am now very clear. 

The firſt thing to be conſidered is, what is meant by barratry of 
the maſter. I take the word to have been originally introduced 
by the Talians, who were the firſt great traders of the modern 
world. In the Tralian Dictionary the word Barratrare means 
to cheat, and whatſoever is by the maſter a cheat, a fraud, a 
cozening, or a trick, is barratry in him: nothing can be ſo 
general, Here the underwriter has inſured againſt all barratry 
of the maſter, and we are not now in a caſe of the owner or 
freighter being privy to it; if we were, nothing is ſo clear as 
that no man can complain of an a& done, to which he him- 
ſelf is a party. 

In the preſent caſe all relative to Willes may be laid out of it. 
He is originally the owner, but not the inſured here. Dar 


was the freighter of the ſhip, and the — that were on board 
| were 
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were his: if any fraud is committed on the owner, it is com- 


mitted on Darwin. The queſtion then is, what is the ground 
of complaint againſt the maſter? He had agreed to go on a 
voyage from London to Seville; Darwin truſts he will ſet out 
immediately; inſtead of which the maſter goes on an iniquitous 
ſcheme, totally diſtinct from the purpoſe of the voyage te 
Seville: that is a cheat, and a fraud on Darwin, who thought 
he would ſet out directly; and whether the loſs happened in 
the act of barratry, that is, during the fraudulent voyage or 


efter, 18 immaterial ; becauſe the voyage is equally altered, even 


though there is no other iniquitous intent. But in the preſent 
caſe, there is a great deal of reaſon to ſay, that the loſs ſuſtain- 
ed was in conſequence of the alteration of the voyage. The 
moment the ſhip was carried from its right courſe, it was bar- 
ratry; and here the loſs was immediately upon it. Suppoſe 
the ſhip had been loſt afferwards, what would have been the 
caſe of the inſured, if not ſecured againſt the barratry of the 
maſter? He would have loſt his inſurance, by the fraud of the 
maſter ; for it was clearly a deviation; and the inſured cannot 
come on the underwriters for a loſs, in conſequence of a devia- 
tion, Therefore I am clearly of opinion, this ſmuggling voyage 
was barratry in the maſter. 

Aſton Juſtice, I wonder that there ſhould remain a doubt at 
this time of day, what is meant by barratry in the maſter. In 
different ordinances different terms are uſed, but they all have 
the ſame meaning. In one of the ordinances of Stocęholm it is 
called © Knavery of the mafter or mariners,” and the facts ſtated 
in the preſent caſe clearly fall within that deſcription. Where 
it is a deviation with the conſent of the owner of the veſſel, and 
the maſter is not acting for his own private intereſt, in ſuch caſe 
it is nothing but a deviation with the conſent of the owner, and 
the underwriter is excuſed. In the preſent caſe the hulk of the 
ſhip belonged to Villes, but he had nothing to do with it, having 
chartered it to Darwin; the jury therefore did right to conſider 
Darwin as owner pro hac vice. Having conſidered him in that 
light, the conduct of the maſter was clearly barratry. For he 
was acting for his own benefit, and without the conſent, or 


privity, or any intended good to his owner. No body knows 


when the firſt commencement of the injury happened ; but moſt 
probably on the return of the ſhip to Dartmouth from Guernſey, 
where he had been for the purpoſe of ſmuggling. Therefore I 
am clearly of opinion that this change of the voyage for an ini- 
quitous purpoſe was barratry ; which is not confined to the run- 
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1774. ning away with the chip, but comprehends every ſpecies of fraud. 
knavery or criminal conduct in the maſter by which the owners 
® 


VaLLEJO : et þ 
verſus or freighters are injured. 5 


"WHEELER. Willes Juſtice concurred. The only doubt I had in this Caſe 
was, when the loſs accrued; and I think it may reaſonably be 
faid to have happened in conſequence of the ſmuggling voyage. 
for if the ſhip had proceeded on her firſt intended courſe, (he 
would have eſcaped the ſtorm. Though this was a deviation, 
yet it is a fair and juſt rebutter to ſay, that it was barratry in the 
maſter, which is inſured againſt in the policy. I think the juſtice 
of the caſe is on the ſide of the plaintiffs, and therefore that there 
ought not to be a new trial. | : 

_ Aſhharſt Jaſtice. I continue of the ſame opinion as I held at 
the trial: and I think the plaintiffs have a right to recover on either 
count in the declaration. Fit, For the loſs at ſea. For it does 
not lie in the mouth of the inſurer to obje& on the ground of 

its being a deviation, and ſo prevent the plaintiffs from recovering 
on that count: becauſe the act of the maſter is a fraudulent act; 
and if the loſs is conſequential upon ſuch fraudulent a, it is 
barratry againſt which the party is inſured : and therefore the 
Inſurers ſhall not object upon a fact which is itſelf a forfeiture of 
the policy. | | 20 
Secondly, I think for the reaſons already alleged by Lord Chief 
Juſtice, and my Brethren, that it may fairly be ſaid the loſs ac- 
crued in conſequence of the barratry of the maſter. Therefore I 
cohcur that the rule ſhould be diſcharged. 8 
Mr. Juſtice Willes agreed with Mr. Juſtice Aßphurſi that the 
plaintiffs were entitled to recover on either count. | 
| Rule for a new trial diſcharged. 


Saturday, Kenyon and others ver/us LEVI Soromon. 
Nov. 12th. | 


Ore who was Motion had been made to diſcharge the defendant out of 


a bankrupt q E : 
came from . cuſtody, as having been arreſted in ceming to ſurrender 


eg _ himſelf as a bankrupt. The motion was grounded upon the 
2 _ ſtatute 5 Geo.-2. c. 30. ſect. 5. which enacts * that a-bankrupt 

elf on the 
 feriy-ſecond day: but hearing his time was' enlarged, reſolved not to furrender till the ex/arged day. In 
the mean time he was arreſted; and the court held he ſhould not be diſcharged. For, till actual ſur- 
render, the ſtatute 5 Ges. 2. meant to protect a bankrapt only during ſuch-tune as it might be reaſona- 
ple and convenient for him to come in and ſubmit himielt to the commimion. | 


2 | | '« ſhall 
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« ſhall be free from arreſts, in coming to ſurrender, and from actual 


« ſurrender for the forty two days, or ſuch further time as ſhall 
« he allowed for finiſhing his examination.” 

The caſe as it appeared upon the defendant's own affidavit was 
as follows; that he came from Holland to England within the 
42 days, with intent to ſurrender himſelf upon the 42d day: 
bat finding that his time for ſurrendering himſelf had been en- 
jarged to a further day, he then laid afide his deſign of ſurren- 


dering himſelf upon the 42d day, and did not mean to ſurrender | 


himſelf till the enlarged day. In the intermediate time, he was 
arteſted by one of his creditors. The queſtion was, Whether 
he was privileged by this ſtatute, as a bankrupt coming to 
« ſurrender himſelf.” 

Upon ſhewing cauſe this day, Mr. Dunning argued that he 
was: Mr. Wallace and Mr. Lucas that he was not. 

Lord Mansfield. Nothing can be plainer than this cafe. The 
at allows a bankrupt 42 days to ſurrender in; but the ſooner he 
ſrrenders the better for the creditors. Therefore, to induce 
bankrupts to ſurrender, a privilege is held out to them by far. 
5 Geo. 2. c. 30. namely, that in coming to ſurrender, they 
„ ſhall be free from arreſt, and alſo after actual ſurrender for the 
„ ſpace of 42 days, or ſuch further time as ſhall be allowed for 
„ finiſhing their laſt examination.” But this is a particular pri- 
vilege to enable them to ſurrender; and till actual ſurrender 
confined to the act of their going ww27h that vie; not a general 
privilege during the whole time which the act of Parliament 
allows them to ſurrender in. Nevertheleſs, if a bankrupt be 
abroad as this man was, and upon his return with an intention 
to ſurrender, is arreſted on his landing, or within a day or two 
after his arrival, before he can conveniently make his ſurrender, 
it would be too rigorous a conſtruction of the ſtatute to ſay, he 
ſhall not have a reaſonable time in which to execute ſuch inten- 
tion; becauſe in fact he is on his way to ſurrender. But here 
the bankrupt, inſtead of ſurrendering on his arrival, ſwears he 
had no intention of doing ſo till the laſt moment of the time 
allowed him for finiſhing his laſt examination, There is no pre- 
tence therefore for ſaying he is within the privilege of being free 
from arreſts in coming to ſarrender ; which muſt be confined, 
like the caſe of witneſſes arreſted in attending the court, to 2 
reaſonable time cundi et redeundi; and beyond that the privilege 


does not extend. 
8 8 | Aſton 
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KenyoN 
verſus 
SOLOMON. 


Monday, 
Nov, 14th, 


Lord Mans- 
field abſent. 


Tueſday, 
Nov. 15th. 


One having 
by will de- 
viſed all the 
reſidue of his 
eſtate of what 
kind or qua- 
lity ſoever to 
. P. after- 
wards pur- 
chaſes copy- 
hold lands, 
and furren- 
ders them 
«© toſuch uſes 
„ as he Hall 
% by his laſt 
4 will de- 
4 clare, li- 
e mit and 
«© appoint,” 
He after- 
evards makes 
a cedicil, and 
thereby rati- 


fies and confirms all and every the gifts, deviſes and bequeſts in his faid will, except what he had 
the codicil ; and defires the codice/ may be annexed to, and taken as part of his will to all intents and pur- 

oſes — This amounts to a republication of his will ſo as to make the after purchaſed copyhold lands pus 
by the reſiduary deviſe. 7 5 , 


12 — 


Aſton Juſtice, There is no ground or pretence for the defen. 


dant being diſcharged. Inſtead of ſurrendering himſelf in a. 
ſonable time after his arrival, he wilfully delays to ſurrender 
himſelf : and the meaning of the legiſlature was not to prote( 
bankrupts, who withhold them ſelves from their creditors during 
the whole length of time allowed for their ſurrender ; but thor. 
only who are active in ſubmitting themſelves to the ſeveral ſtatute: 
concerning bankrupts as ſoon as conveniently may be. There. 
fore I am clearly of opinion the defendant is not entitled to hi 
diſcharge. Mr. Juſtice Willes and Mr. Juſtice A/bburſt. con- 
curred. | 


Per Cur. Rule diſcharged, 


NUNCOMAR verſus BURDETT, 


| R. Willes moved that proceedings might be ſtaid till ſecu- 

rity ſhould be given to the defendant for his coſts, in 

caſe of the plaintiff's failing of ſucceſs; as the plaintiff's ref. 
dence was in the Eaſt Indies, at Calcutta in Bengal. 

Aſton Juſtice, It is every day refuſed. I have many notes of 

its being ſo. T2 

Take nothing by the motion, 


Dos ex dim. PaTz verſus Davy. 


IN ejectment brought for the recovery of certain premiſes in 
1 the manor of Hampſtead in the county of Middleſex; the 
jury found a verdict for the plaintiff, ſubject to the opinion ci 
the court upon the following caſe. | 

That William Davy by his will dated the 2d of April 1767, 
duly atteſted by three witneſles, after ſeveral legacies bequeathed 
to particular perſons, made the following reſiduary deviſe, © And 
« as to all the reſt and reſidue of my eſtate, of what nature, kind 
e and quality ſoever, I give, deviſe and bequeath the ſame unto 
© my ſaid brother William Pate, his heirs, executors and admi- 
« niſtrators, according to the nature of the reſpective eſtates.” 
On the 16th May 1768 the teſtator purchaſed a 'cu/?omary mel- 
ſuage ſituate in Hampſtead, to which he was admitted in fee; 
and afterwards ſurrendered it as follows: To ſuch uſes intepts 


altered by 


and 
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and purpoſes as he the ſaid Villiam Davy fhall by his laſt will 


« and teſtament in writing thereof direct, limit and appoint.” © 


On the 8th May 1769 the teſtator purchaſed and was admitted 
to another piece of land, and ſurrendered it in the ſame manner. 
On the 18th Nov. 1769, he made a codicil duly atteſted by three 
witneſſes ; by which reciting, that he had by his will deviſed 
all his fee-farm rents in manner there mentioned, he deviſed the 
{ame to Catherine Davy, widow of his brother John Davy, and 
her aſſigns, during her natural life, together with his houſe, 
furniture, coach, Cc. and then proceeds as follows, “ J do 
hereby ratify and confirm all and every the gifts, deviſes and bequeſts 
contained in my ſaid will, except what I have hereby altered; and 


I do defire that this preſent writing may be annexed to and accepted 


and taken as a codicil to my will to ALL INTENTS AND pu- 
rosSEs.” At the date of the will the teſtator had no copyhold 
lands; but at the date of the codicil he had the copyhold lands 
before mentioned. The queſtion was, Whether the copyhold 
lands paſſed to the plaintiff by the will ? 

Mr. Lee for the plaintiff. The copyhold lands do paſs. 
Firſt, If they had been purchaſed antecedent to the date of the 
will, the reſiduary deviſe, though filent as to copyhold lands, 
would have included them : for it has been decided, that copy- 
hold lands paſs by a deviſe of all the teſtator's real eſtate. 
Acherly v. Vernon, 9 Mod. 75. The only queſtion then is, Whe- 
ther the execution of the codicil, ſubſequent to the purchaſe 
and ſurrender of the copyhold eſtates, amounts to ſuch a repub- 
lication of the wall, as to paſs them? It clearly does; becauſe 
no preciſe form of words is neceffary ; but any which denote 
the continuance of the teſtator's mind, are ſufficient. Here the 
codicil has an expreſs reference to the will, and in terius ratifies 
and confirms every gift in it. 

In Heylin v. Heylin * argued in this court laſt term, it was 
adjudged, that the circumſtance of a teſtator's expunging a legacy, 
coupled with an intermediate purchaſe and ſurrender of copyhold 
lands to the uſes of his will, amounted to a republication ſo as 
to paſs ſuch newly purchaſed copyhold lands. In Potter v. 


Potter, 1 Lex. 438. the teſtator by a ſecond codicil, on a ſeparate 


piece of paper, and without date, revoked ſo much of his will 
as ſhould be ſound to be inconſiſtent with ſuch codicil, and con- 


firmed the reſt. It was held by Sir F. Strange Maſter of the 


Rolls, that this latter codicil was a republication, ſo as to paſs 
lands only contracted for at the date of the teſtator's will, under 
the 
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| Dox = 


wer/us 
Davy, 


only of what he had before expreſſly given by his will, and 


trary, it is clear that the only object the teſtator had, in adding 
the codicil, was, to make the particular alteration there men— 


if he had ſeen the caſe of Acherley v. Vernon as reported in 


* ſaid will, except in the alterations aftermentioned;“ and 
I, 


— 


the general words contained in the will, even if they had not 
paſſed before; which however 47s Honour inclined to think 
they had. 

Here the teſtator directs the conical to be annexed to his will, 
clearly therefore it is a republication ; and conſequently _ 
after purchaſed copyhold lands paſs under the general reſiduary 
deviſe. | 

Mr. Mansfield for the defendant. The copyhold lands deſcend 
to the heir at law. At the date of the will the teſtator had no 
copyhold eſtate: clearly therefore he had no intention to paſs 
any copyhold eſtate to the deviſee. He afterwards purchaſes the 
copyholds in queſtion ; and ſurrenders them “ to ſuch uſes as 
* he /ball declare by his laſt will;“ not to the uſes declared 
« or 70 be declared by his laſt will,” as was the caſe of Heyli, 
v. Heylin; and the ground upon which that cafe was decided; 
namely, that it was a republication by reference to uſes as 
declared by a will then exiſting. He then makes a codicil, 
whereby he ratifies and confirms every gift in his will, except 
what he had particularly altered by it, This is a ratification 


nothing elſe. But the will contains no gift or deviſe of any 
copybold lands, nor does the codicil refer to any. On the con- 


tioned; conſequently the copy hold lands are undiſpoſed of, and 
the heir at law is entitled to them by deſcent. | 
Mr. Lee was going to reply: But Lord Mansfield aſke( him, 


Comyn 383. where the teſtator by a codicil, reciting, that he 
had made his ſaid will, adds © I hereby ratify and confirm my 


Lord Chancellor Macclesſield decreed, that the will was confirmed 
by the codicil; that the teſtator ſigning and publiſhing his 
codicil in the preſence of three witneſſes was a republication of 
his will, and both together made but one will; and by the ſaid 
will and codicil his fee-farm rents, and aſſart rents purchaſed 
after the will did well paſs. Lord 1 ſaid this caſe was 
deciſive of the queſtion. 
Alon Juſtice. It is an authority exactly i in point. Mr. Juſtice 
HY illes and Mr. Juſtice Afburſt concurred. 
Per Cur. Let the Paſtea be delivered to the plaintiff, 
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MosrYN verſes FaBRIGAS, Tueſday 
Nov. 14. 


N the 8th of June, in laſt term, Mr. Juſtice Gould came 
() perſonally into court, to acknowlege his ſeal affixed to a 
pill of exceptions in this caſe; and errors having been aſſigned 
thereupon, they were now argued. 

This was an action of treſpaſs, brought in the Court of Common 
Pleas, by Anthony Fabrigas againſt John Moſtyn, for an affault 
and falſe impriſonment; in which the plaintiff declared, that 
the defendant on the /ir/# of September, in the year 1771, with 
force and arms, Cc. made an aſſault upon the ſaid Anthony, at 
Minorca, (to wit) at London aforeſaid, in the pariſh of St. 
Mary le Bow, in the ward of Cheap, and beat, wounded, and 
ill- treated him, and then and there impriſoned him, and kept 
and detained him in priſon there for a long time, (to wit) 
for the ſpace of ten months, without any reaſonable or 
probable cauſe, contrary to the laws and cuſtoms of this 
realm, and againſt the will of the ſaid Anthony, and compell- 
ed himto depart from Minorca aforeſaid, where he was then 
dwelling and refident, and carried, and cauſed to be carried, 
the ſaid Anthony from Minorca aforeſaid, to Carthagena, in 


Treſpaſs and 
falſe impri- 

ſonmentl1:smn 
England by a 
native Mino. 


guix, againſt 


a governor of 
Minorca, for 
ſuch injury 
committed 
by him in 


Minerca. 


the dominions of the King of Spain, &c. to the plaintiff's damage 


of 10,000 /. 
The defendant pleaded iſt. Not guilty; upon which iſſue 
was joined. 2dly. A ſpecial juſtification, that the defendant 


at the time, &c. and long before, was governor of the ſaid 


iſland of Minorca, and during all that time was inveſted with, 
and did exerciſe all the powers, privileges, and authorities, civil 
and military, belonging to the government of the faid ifland 
of Minorca, in parts beyond the ſeas; and the faid Anthony, 
before the ſaid time when, Ce. (to wit) on the ſaid iſt of Sep- 
tember, in the year aforeſaid, at the iſland of Minorca aforeſaid, 
was guilty of a riot, and was endeavouring to raiſe a mutiny 
among the inhabitants of the ſaid iſland, in breach of the peace: 
whereupon the ſaid John fo being governor of the ſaid iſland of 
Minorca as aforeſaid, at the ſaid time, when, &c. in order to 
preſerve the peace and government of the ſaid iſland, was obliged 
to, and did then and there order the ſaid Anthony to be baniſhed 
from the ſaid ifland of Minorca; and in order to baniſh the ſaid 
Anthony, did then and there gently lay hands upon the ſaid 
Aut hony, and did then and there ſeize and arreſt him, and did 
3 keep 
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1774. keep and detain the ſaid Anthony, before he could be baniſhed 
NMosrzn from the ſaid iſland, for a ſhort ſpace of time, (to wit) for the 
 werſus ſpace of fix days, then next following ; and afterwards, to wit 
Fei. on the 7th of September, in the year aforeſaid, at Minors afore. 
ſaid, did carry, and cauſe to be carried the faid Anthony, on 
board a certain veſſel, from the iſland of Mznorca aforeſaid, to 
 Carthagena aforeſaid, as it was lawful for him to do, for the 
cauſe aforeſaid ; which are the ſame making the faid aſſault 
upon the ſaid Anthony, in the firſt count of the ſaid declaration 
mentioned, and beating, and ill- treating him, and impriſoning 
him, and keeping and dein him in priſon for the ſaid ſpace 
of time, in the ſaid firſt count of the ſaid declaration men tioned, 
and compelling the ſaid Anthony to depart from Minorca afole. 
ſaid, and carrying and cauſing to be carried the ſaid Anthony from 
Minorca to Carthagena, in the dominions of the King of Sau, 
whereof the ſaid Anthony has above complained againſt him, 
and this he is ready to verify ; wherefore he prays judgment, 
Sc. without this, that the ſaid John was guilty of the aid 
treſpaſs, aſſault, and impriſonment, at the pariſh of St. Mary l: 
' Bow, in the ward of Cheap, or elſewhere, out of the ſaid iſland 
| of Minorca aforeſaid. Replication de injuria ſud proprid 400%. 
tali cauſs, At the trial the jury gave a verdict for the plaintif 

upon both iſſues, with 3000 J. damages, and 90 J. coſts. 

The ſubſtance of the evidence, as ſtated by the bill of excep- 
tions, was as follows: On behalf of the p/27ntif, that the de— 
fendant, at ' the ifland of Minor ca on the 17th of September 
1771, ſeized the plaintiff, and, without : any trial, impriſoned 
him for the ſpace of fix days againſt his will, and banithed him 

for the ſpace of twelve months from the ſaid iſland of Mirzrca 
to Carthagena in Spain. "DN behalf of the de efendant ; that the 
' plaintiff was a native of Mins orca, and at the time of ſcizing, 
impriſoning, and baniſhing him as aforeſaid, was an inhabitant 
of and reſiding in the Arraval of St. Philip's, in the ſaid ifland; 
that Minorca was ceded to the * rown of Great Britain, by the 
. treaty of Utrecht, in the year 1713. That the Minorguits are 
in general governed by the Spaniſh laws, but when it ſerves 
their purpoſe plead the Engliſh laws; that there are certain 
magiſtrates, called the chief juſtice criminal, and the cif 
juftice civil, in the ſaid iſland : that the ſaid iſland is divided 
into four diſtricts, excluſive of the Arraval of St. Phillip's ; which 


the witneſs always underſtood to be ſeparate and diſtinct from 
| | ' the 
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the others, and under the immediate order of the governor; ſo 1774. 
that no magiſtrate of Mabon could go there to exerciſe any = 
function, without leave firſt had from the governor: that the worker 
Arraval of St. Phillip's is furrounded by a line wall on one fide, Fans 
and on the other by the ſea, and is called the Royalty, where 

the governor has greater power than any where elſe in the iſland ; 

:nd where the judges cannot interfere but by the governor's. 
conſent; that nothing can be executed in the Arraval but by the 

governor d leave, and the judges have applied to him the wit- 

neſs, for the governor's leave to execute proceſs there. That 

for the trial of murder and other great offences committed with- 

in the ſaid Arraval, upon application to the governor, he gene- 

rally appoints the afſefſeur criminal of Mahon, and for leſſer 
offences, the muſflaſtaph; and that the ſaid John Moſtyn, at 

the time of the ſeizing, impriſoning, and baniſhing the ſaid 
Anthony, was the governor of the faid ifland of Menorca, by 

virtue of certain letters patent of his preſent Majeſty. Being fo 
governor of the ſaid ifland, he cauled the faid Anthony to be 

ſized, impriſoned, and baniſhed, as aforeſaid, without any 
reaſonable or probable cauſe, or any other matter 2 in his 


plea, or any act tending thereto. \ 
This caſe was argued this term, by Mr. Buller, for the plain- Me 
tiff in error, and Mr. Peckham, for the defendant. Afterwards, l 
in Hilary Term 1775, by Mr. Serjeant alter, for the plaintiff, 9 
and Mr. Serjeant G/ynn, for the deſendant. 1 
For the plaintiff in error. There are two queſtions, 1 |, Whe- | 1 
ther in any caſe an action can be maintained in this country for an | 9 


impriſonment committed at Minorca, upon a native of that place? 
2dly. Suppofing an action will lie againſt any other perſon, 
whether it can. be maintained againſt the governor, acting as 
ſuch, in the peculiar diſtrict of the Arraval of St. Phillip's ? 
In the diſcuſſion of both theſe queſtions, the conſtitution of 
the iſland of Minorca, and of the Arraval of St. Phillip's, are 
material, Upon the record it appears, that by the treaty of 
Utrecht, the inhabitants had their own property and laws pre- 
ſerved to them. The record further ſtates that the Arraval of 
dt. Phillip's, where the preſent cauſe of action aroſe, is ſubject to 
the immediate controul and order of the governor only, and that 
no judge of the iſland can execute any function there, without 
the particular leave of the governor for that purpoſe. iſt. If 
that be ſo, and the Lex Loct differs from the law of this coun- 
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1774. try; the Lex Loci muſt decide, and not the law of this country, 


The caſe of Robinſon verſus Bland, 2 Bur. 1 078. does not interfere 
with this poſition ; for the doctrine laid down in that caſe is, 
that where a tranſaction is entered into between Brittfh ſubjects 
with a view to the law of England, the law of the place can 
never be the rule which is to govern. But where an act i; 
done, as in this caſe, which by the law of England would be 2 
crime, but in the country where it is committed, is no crime 
at all; the Lex Loci cannot be the rule. It was ſo held by Lord 
C. J. Pratt, in the caſe of Pons verſus Fohnſon, and in a like 
caſe of Balliſter verſus Jobnſon, fittings after Trinity term 196; 
2d. In criminal caſes, an offence committed in foreign parts, 
cannot, except by particular ſtatutes, be tried in this country, 
iſt. Vezey, 246. The Eaſt India Company verſus Campbell, It 
crimes committed abroad cannot be tried here, much leſs ought 
civil injuries, becauſe the latter depend upon the police and 
conſtitution of the country where they occur, and the ſame 
conduct may be actionable in one country, which is juſtifiable 
in another. But in crimes, as murder, perjury, and many 
other offences, the laws of moſt countries take for their baſis 
the law of God, and the law of nature ; and therefore, though 
the trial be in a different country from that in which the offence 
was committed, there is a greater probability of diſtributing 
equal juſtice in ſuch caſes than in civil actions. In Keilwey, 
202. it was held that the court of Chancery cannot entertain a 
ſuit for dower, in the e of Man, though it is part of the 
territorial dominions of the crown of England. zd. The caſes 
where the courts of Weſtminſter have taken cognizance of tranſ- 
actions ariſing abroad, ſeem to be wholly on contracts, where 
the laws of the foreign country have agreed with the laws of | 
England, and between Engliſb ſubjects; and even there it is 
done by a legal fiction; namely, by ſuppoſing under a videlicet, 
that the cauſe of action did ariſe within this country, and that 
the place abroad, lay either in London or in Mington. But 
where it appears upon the face of the record, that the cauſe of 
action did ariſe in foreign parts, there it has been held that the 
court has no juriſdiction, 2 Lutw. 946. Aſſault and falſe im- 
priſonment of the plaintiff, at Fort St. George, in the Ea. 
Indies, in parts beyond the ſeas; viz. at London, in the pariſh 
of St. Mary le Bow, in the ward of Cheap. It was reſolved, by 
the whole court, that the declaration was ill, becauſe the treſ- 
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aſs is ſuppoſed to be committed at Pore Sf, George, in parts 
beyond the ſeas, videlicet, in London; which is repugnant and 
abſurd: and it was ſaid, by the chief Juſtice, that if a bond 
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lore date at Paris, in the kingdom of France; it is not tria- 4381545. 


ble here. In the pretent caſe, it does appear upon the re- 
cord, that the offence complained of was committed in parts 
beyond the ſeas, and the detendant has concluded his plea with 
2 traverſe, that he was not guilty in London, in the pariſh of 
st. Mary le Bow, or elſewhere, out of the ifland of Minorca. 
Beſides, it ſtands admitted by the plaintiff; becauſe if he had 
thought fit to have denied it, he ſhould have made a new aſſign- 
ment, or have taken iſſue on the place. Therefore as Juſtice 
Dadderidge ſays, in Latch 4. the court muſt take notice, that 
the cauſe of action aroſe out of their juriſdiction, 

Before the ſtatute of Fegfails, even in caſes the molt tranſitory, 
il the cauſe of action was laid in London, and there was a local 
juſtification, as at Oxford, the cauſe muſt have been tried at Ox- 
fard, and not in London. But the ſtatute of Feofazls does not 
extend to Minorca : therefore this caſe ſtands entirely upon the 
common law ; by which the trial is bad, and the verdi void. 

The inconveniences of entertaining ſuch an action in this 
country are many, but none can attend the rejecting it. For it 
muſt be determined by the law of this country, or by the law of 
the place where the act was done. If by our law, it would be 
the higheſt injuſtice, by making a man who has regulated his 
conduct by one law, amenable to another totally oppoſite. If 
by the law of Menorca, how is it to be proved? There is no 
legal mode of certifying it, no proceſs to compel the attendance 
of witneſſes, nor means to make them anſwer. The conſequence 
would be to encourage every diſaffected or mutinous ſoldier to 
bring actions againſt his officer, and to put him upon his de- 
3 without the power of proving either the law or the facts 
of his caſe. | 

II. Point. If an action would lie againſt any other perſon, 
yet it cannot be maintained againſt the Governor of Minorca, 
acting as ſuch, within the Arraval of St. Philhp's. 

The Governor of Minorca, at leaſt within the diſtri of St. 
Piilip's, is abſolute: both the civil and criminal juriſdiction 
veſt in him as the ſupreme power, and as ſuch he is accountable 
tonone but God. But ſuppoſing he were not abſolute, in this 
cale, the act complained of was done by him in a judicial ca- 
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| pacity as criminal judge; for which no man is anſwerable. 


1 Salk. 396: Groen«elt verſus Burwell, 2 Mod. 218. Show, Par] 
caſes 24. Dutton verſus' Howell, are in point to this poſition; 
but more particularly the laſt caſe; where in treſpaſs, aſſault, 
and falſe impriſonment, the defendant juſtified as Governor of 
Barbadoes, under an order of the council of ſtate in Barbadbes, 
made by himſelf and the council, againſt the plaintiff (who 
was the deputy governor), for mal-adminiſtration in his office; 
and the Houſe of Lords determined, that the action would not 
lie here. All the grounds and reaſons urged 1n that caſe, and 
all the inconveniences pointed out agaialt that action, hold 
ſtrongly in the preſent. This is an action brought againſt the 
defendant for what he did as judge ; all the records and evidence 
which relate to the tranſaction are in Minorca, and cannot be 
brought here ; the laws there are different from what they are 
in this country; and as it is ſaid in the concluſion of that ar. 
gument, government mult be very weak indeed, and the perſons 
intruſted with it very uneaſy, if they are ſubject to be charg. 
ed with actions here, for what they do in that character in thoſe 
countries. Therefore unleſs that caſe can be materially dif. 
tinguiſhed from the preſent, it will be an authority, and the 
higheſt authority that can be adduced, to ſhew that this action 
cannot be maintained; and that the plaintiff in error is intitled 
to the judgment of the court. | 

Mr. Peckham, for the defendant in error. 1ſt. The objection 
to the juriſdiction is now too late; for wherever a party has 
once ſubmitted to tne juriſdiction of the court, he is for ever 


after precluded from making any objection to it. Year book 22, 
H. 6. fol. 7. Co. Litt. 127. 6. T. Raym. 34. I Mod. 81. 


2 Mod. 273. 2 Lord Raym. 884. 2 Vern. 483. 

Secondly, An action of treſpaſs can be brought in Eugland for 
an injury done abroad, It is a tranſitory action, and may be 
brought any where. Co. Litt. 282. 12 Co. 114. Co. Litt, 
261. 6. where Lord Coke ſays, that an obligation made beyond 
ſeas, at Bourdeaux in France, may be ſued here in England, in 


what place the plaintiff will. Captain Parker brought an action 


of treſpaſs and falſe impriſonment againſt Lord Clive for i injuries 
received in India, and it was never doubted but that the action 
did lie. And at this time there is an action depending between 


| Gregory Cojimaul, an Armenian merchant, and Governor Herelſt, 


in which the cauſe of action aroſe in Bengal. A bill was filed 


by the Governor in the Exchequer for an 6 THontibvn, which was 
granted; 
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ranted; but on a} to the Houſe of Lords, the injunction 
was diſſolved; therefore the ſuprems court of judicature, by 
difolving the injunction, acknowledged that an action of treſ- 
paſs could be maintained in Exgland, though the cauſe of action 
aroſe in India. 

Thirdly, There 1 is no diſability in the plaintiff which incapa- 
\ citates him from bringing this action. Every perſon born within 
the ligeance of the King, though without the realm, 1s a natural 
born ſubject, and as ſuch, is entitled to fue in the King's courts. 
Co. Litt. 129. The plaintiff, though born in a conquered 
country, is a ſubject, and within the ligeance of the King. 
2 Burr. 858. 

In I Salk. 404. Upon a bill to forecloſe a mortgage in the 
iſland of Sarge, the defendants pleaded to the juriſdiction, viz. 
that the iſland was governed by the laws of Normandy, and that 
the party ought to ſue in the courts of the iſland, and appeal. 
But Lord Keeper Wright overruled the plea; * otherwiſe there 
© might be a failure of juſtice if the chancery could not hold plea 
in ſuch caſe, the party being here.” In this caſe both the 
parties are upon the ſpot. In the caſe of Ramkiſſenſeat v. Barker, 
upon a bill filed againſt the repreſentatives of the Governor of 
Patna, for money due to him as his Banyan; the defendant 
pleaded, that the plaintiff was an alien born, and an alien infidel, 
and therefore could have no ſuit here. But Lord Hardwicke 
fad, © as the plainciiF's was a mere perſonal demand, it was 
« extremely clear that he might bring a bill in this court ;” 
and he overruled the defendant's plea without hearing one counſel 
of either fide. 

The caſe of the Counteſs of Derby, Kiley 202. does not affect 


the preſent queſtion ; for that was a claim of dower; which is a 


{cal action, and cannot, as a tranſitory action, be tried any where. 


The other caſes from Latch and Lutwyche, were either local 
actions, or queſtions upon demurrer; therefore not applicable 
to the caſe before the court; for a party may avail himſelf of 
many things upon a demurrer, which he cannot by a writ of 
error. The true diſtiuction is between tranſitory and local actions; 
the former of which may be tried any where; the latter cannot, 
and this is a tranſitory action. But there is one caſe which more 
particularly points out the diſtinction, which is the caſe of 
Mr. Sinner, referred to the twelve judges from the council 
board. In the year 1657, when trade was open to the Eaſt Indies, 
he poſſeſſed himſelf of a houſe and warehoule,. which he filled 
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with goods at Tamby, and he purchaſed of the King at Great 
Famby the iſlands of Baretha, The agents of the Eaſt India 
Company aſſaulted his perſon, ſeized his warehouſe, carried away 
hrs goods, and took and poſſeſſed themſelves of the Mandi of 
Baretha. Upon this caſe it was propounded to the judges, by 
an order from the King in council, dated the 12th April 1065, 
Whether Mr. Skinner could have a full relief in any ordinary 
* court of law?“ Their opinion was, That his Majeſty's ordi- 
* nary courts of juſtice at Yeſtminſier can give relief for taking 
* away and ſpoiling his thip, goods and papers, and aſſaulting 
and wounding his perſon, notwithſtanding the ſame was done 
beyond the ſeas. But that as to the detaining and Poſſeſſing of 
* the Houſe and iſlands in the caſe mentioned, he is not relievable 
„ in any ordinary court of juſtice.” It is manifeſt from this 
caſe that the twelve judges held, that an action might be main. 
tained here for ſpoiling his gocds, and ſeizing his perſon, be. 
cauſe an action of treſpaſs is a franſitory action; but an action 
could not be maintained for poſſeſſing the houſe and land, 

becauſe it is a /ocal action. 
4th point. It is contended that General Meſtyn governs as 
all abſolute ſovereigns do, and that et pro ratione voluntas is the 
only rule of his conduct. From whom does the Governor de— 
rive this deſpotiſm Not from the King, for the King has no ſuch 
power, and therefore cannot delegate it to another. Many caſes 
have been cited and much argument has been adduced, to prove 
that a man is not reſponſible in an action for what he has done as a 
judge; and the caſe of Dutton v. Howell has been much dwelt 
upon; but that caſe has not the leaſt reſemblance to the preſent. 
The ground of that deciſion was, that Sir John Dutton was 
ating with his council in a judicial capacity, in a matter of 
public accuſation, and agreeable to the laws of Barbadves, and 
only let the law take its courſe againſt a criminal. But Governor 
Moſiyn neither fat as a military or as civil judge; he heard no 
accuſation, he entered into nc proof; he did not even fee the 
priſoner; but in direct oppoſition to all laws, and in violation 
of the firſt principles of juſtice, followed no rule but his own 
arbitrary will, and went out of his way to perſecute the innocent. 
If that be ſo, he is reſponſible for the injury he has done: and 
ſo was the opinion of the court of C. B. as delivered by Lord 
Chief Juſtice De Grey on the motion for a new trial. If the 
Governor had ſecured him, faid his Lordſhip, nay, if he had 
barely committed him, that he might have been amenable to 
juſlice; 
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jaſtice; and if he had immediately ordered a 3 upon 
any part of his conduct, it would have been another queſtion ; 
hut the governor knew. he could no more impriſon him for a 


of the original impriſonment) than that he could inflict the torture. 
Lord Bellamont's caſe,” 2 Salk. 625. Paſ. 12 W. 3. is. a caſe in 
point to ſhew that a governor abroad is re{ponſible here: and 
the fat. 12 W. 3. paſſed the ſame year for making governors 
abroad amenable here in criminal caſes, affords a ſtrong inference 
that they were already anſwerable for civil i injuries, of the legiſ- 
lature would at the ſame time have provided againſt that miſ- 
chief. But there is a late deciſion not diſtinguiſhable from the 
caſe in queſtion. Comyn v. Sabine, governor of Gibraltar, 
Mich. 11. Geo. 2. The declaration ſtated, that the plaintiff was 
a maſter carpenter of the office of ordnance at Gibraltar, that 
overnor- Sabine tried him by a court martial to which he was 
not ſubject, that he underwent a ſentence of 500 laſhes; and 
that he was compelled to depart from Gibraltar, which he laid 
to his damage of 10,000/. The defendant pleaded: not guilty, 
and juſtified under the ſentence of the court martial. There 
was a verdict for the plaintiff, with 700/. damages. A writ of 
error was brought, but the judgment affirmed. 
With reſpect to the Arraval of St. Philip's being a — 
diſtrict under the immediate authority of the governor alone, 
the opinion of Lord Chief Juſtice de Grey upon the motion for 
a new trial is a complete anſwer: One of the witneſſes in the 
* cauſe (ſaid his Lordſhip) repreſented to the jury, that in ſome 
* particular caſes, eſpecially in criminal matters, the governor 


* was groſs ignorance in that perſon to imagine ſuch a thing; I 
* may ſay it was impoſſible, that a man who lived upon the 
* iſland in the ſtation he had done, ſhould not know better, 
than to think that the governor had a civil and criminal power 
in him. The governor is the king's ſervant; his commiſſion 
is from him, and he is to execute the power he is inveſted with 
* under that commiſſion ; which is, to execute the laws of 
* Minorca, under ſuch regulations as the King ſhall make in 
council. It was a vain imagination in the witneſſes to ſay, 
* that there were five terminos in the ifland of Minorca; I have 
* at various times, ſeen a multitude of authentic documents 


any one of — the idea of the Arraval of St. Phillips being 
| X X | * diſtind 


* reſident upon the ifland does exerciſe a legiſlative power. It 


* and papers relative to that iſland, and I do not believe that in 
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« a diſtinct juriſdiction, was ever ſtarted. Mahon is one of the 
four terminos, and St. P41//;p's, and all the diſtri& about it 
<< is comprehended within that termino; but to ſuppoſe that ther 
* is a diſtinct juriſdiction, ſeparate from the government of the 
* iſland, is ridiculous and abſurd.” Therefore as the defendant 
by pleading in chief, and ſubmitting his cauſe to the deciſion of 10 
Engliſh jury, is too late in his objection to the juriſdiction of the 
court; as no diſability incapacitates the plaintiff from ſeeking 
redreſs here; and as the action which is a tranſitory one is clearly 
maintainable in this country, though the cauſe of action aroſe 


abroad, the judgment ought to be affirmed. Should it be reverſed, 


I fear the public, with too much truth, will apply the lines of the 
Roman Satyriſt on the drunken Marius to the preſent occaſion; and 
they will ſay of governor Meyn, as was formerly ſaid of him, 

| | Hic c/t damnatus inani judicio; 
and to the Minorquins, if Mr. Fabrigas ſhould be deprived of 
that ſatisfaction in damages which the jury gave him, 
| At tu victrix provincia ploras. 
Lord Mansfield. Let it ſtand for another argument. It has 
been extremely well argued on both ſides. 

On Friday 27th Fanuary, 1775, it was very ably argued by 
Mr. Serjeant Glynn, for the plaintiff, and by Mr. Serjeant 
Walker for the defendant. 

Lord Mansfield. This is an action brought by the plaintiff 
againſt the defendant, for an aſſault and falſe impriſonment; and 
part of the complaint made being for baniſhing him from the 
Iſland of Minorca to Carthagena in Spain, it was neceſſary for 
the plaintiff, in his declaration, to take notice of the real place 
where the cauſe of action aroſe : therefore he has ſtated it to be 
in Minorca; with a videlicet, at London, in the pariſh of St. 


Mary le bow, in the ward of Cheap. Had it not been for that 


particular requiſite, he might have ſtated it to have been in the 


County of Middleſex. To this declaration the defendant put in 
two pleas. Firſt, not guilty;” ſecondly, that he was governor 
of Minerca by letters patent from the crown; that the plaintiit 
was raiſing a ſedition and mutiny ; and that in conſequence of 
ſuch ſedition and mutiny, he did impriſon him, and ſend him 
out of the iſland; which as governor, being inveſted with all 
the privileges, rights, &c. of governor, he alleges he had 2 
right to do. To this plea the plaintiff does not demur, nor docs 
he deny that it would be a juſtification in caſe it were true: but 
he denies the truth of the fa#: and puts in iſſue whether the 


fall 
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of the plea is true. The plea avers that the aſſault for 
which the action was brought aroſe in the iſland of Minorca, out 


of the realm of England, and no where elſe. To this the plain- 


tiff has made no new aſſignment, and therefore by his replication 
he admits the locality of the cauſe of action. 
Thus it ſtood on the pleadings. At the trial the plaintiff went 
into the evidence of his caſe, and the defendant into evidence of 
his; but on behalf of the defendant, evidence different from 
the facts alledged in his plea of juſtification was given, to ſhew 
that the Arraval of Se. Phillips, where the injury complained of 
was done, was not within either of the four precin&s, but is a 
diſtrict of itſelf more immediately under the power of the 
overnor ; and that no judge of the iſland can exerciſe juriſdiction 
there, without a ſpecial appointment from him. Upon the facts 
of the caſe the judge left it to the jury, who found a verdict for 
the plaintiff, with 3000 J. damages. The defendant has tendered 
a bill of exceptions, upon which bill of exceptions the cauſe 
comes before us: and the great difficulty I have had upon both 
thearguments, has been to be able clearly to comprehend what the 
ueſtion is, which is meant ſeriouſly to be brought before the court. 
If I underſtand the counſel for governor Moftyn right, what 
they ſay is this: The plea of not guilty is totally immaterial ; 
and ſo is the plea of juſtification: becauſe upon the plaintiff's own 
ſhewing it appears, 1ſt, that the cauſe of action aroſe in Minorca, 
out of the realm; 2dly, that the defendant was governor of 
Minorca, and by virtue of ſuch his authority impriſoned the 
plaintiff, From thence it is argued, that the judge who tried the 
cauſe ought to have refuſed any evidence whatſoever, and have 
directed the jury to find for the defendant : and three rea- 
ſons have been afligned. One, inſiſted upon in the former 
argument, was, that the plaintiff, being a Mznorguin, is in- 
capacitated from bringing an action in the King's courts in 
England. To diſpoſe of that objection at once, I ſhall only ſay, 
it is wiſely abandoned to day; for it is impoſſible there ever could 
exiſt a doubt, but that a ſubject born in Minorca has as good a 
right to appeal to the King's courts of juſtice, as one who is 
born within the ſound of Bow bell: and the objection made in this 
caſe, of its not being ſtated on the record that the plaintiff was born 
lince the treaty of Utrecht, makes no difference. The two other 
grounds are, 1ſt. That the defendant being governor of Minorca, is 
anſwerable for no injury whatſoever done by him in that capacity: 


2dly, That the injury being done at Minorca, out of the realm, is 
| not 
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not cognizable by the King's courts in ER As to the firſt, 
nothing is ſo clear as that to an action of this kind the defendant | 
if he has any juſtification muſt plead it; and there is nothing more 
clear, than that if the court has not a general juriſdiction of the 
ſubject-matter, he muſt plead to the juriſdiction, and cannot take 
advantage of it upon the general iſſue. Therefore by the law of 
England, if an action be brought againſt a judge of record for 
an act done by him in his judicial capacity, he may plead that 
he did it as judge of record, and that will be a complete juſtifi- 
cation. So in this caſe, if the injury complained of had been 
done by the defendant as a judge, though it aroſe in a foreign 
country where the technical diſtinction of a court of record does 
not exiſt, yet fitting as a judge in a court of juſtice, ſubject toa 
ſuperior review, he would be within the reaſon of the rule which 


the law of England ſays ſhall be a juſtification; but then it muſt 


be pleaded. Here no ſuch matter is pleaded, nor is it even in 


evidence that he fat as judge of a court of juſtice. Therefore I lay 
out of the caſe every thing relative to the Arraval of St. Philliy's, 

The firſt point then upon this ground is, the ſacredneſs of the 
defendant's perſon as governor. If it were true that the law 
makes him that ſacred character, he muſt plead it, and {et forth 
his commiſſion as ipecial matter of juſtification ; becauſe primd 
factre the court has juriſdiction. But I will not reſt the anſwer 


upon that only. It has been inſiſted by way of diſtinction, that 


ſuppoſing an action will lie for an injury of this kind committed 
by one individual againſt another, in a country beyond the ſeas, 
but within the dominion of the crown of England, yet it ſhall 


not emphatically lie againſt the governor, In anſwer to which 


I ſay, that for many r Se if it did not lie againſt any other 
man, it ſhall mot emphatically lie againſt the governor. 

In every plea to the juriſdiction, you mult ſtate another juriſ- 
. therefo:e if an action is brought here for a matter ariſing 
in Wales, to bar the remedy ſought in this court, you muſt 
ſhew the juriſdiction of the court of Wales; and in every caſe to 


repel the juriſdiction of the King's court, you muſt ſhew a more 


proper and more ſufficient juriſdiction: for if there is no other 
mode of trial, that alone will give the King's courts a juriſdiction. 
Now in this cafe no other juriſdiction is ſhewn, even ſo much as 
in argument. And if the King's courts of juſtice cannot hold 
plea in ſuch caſe, no other court can do it. For it is truly faid 
that a governor is in the nature of a viceroy; and therefore /ocally, 


during his government, no civil or criminal action will lie againil 
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him: The reaſon is becauſe upon proceſs he would be ſubject to 
impriſonment. But here, the injury is ſaid to have happened in 
the Arraval of St. Philip's, where without his leave no juriſ- 


diction can exiſt, If that be fo, there can be no remedy whatſo- Fazzrean 


ever, if it is not in the King's courts : becauſe when he is out 
of the government, and is returned with his property into this 
country, there are not even his effects left in the land to be 
attached. 

Another very ſtrong feat which was alluded to by Mr. 
Serjeant Glynn, Would alone be deciſive; and it is this: that 
though the charge brought againſt him is for a civil injury, 
yet it is likewiſe of a criminal nature; becauſe it is in abu/e of 
the authority delegated to him by the King's Letters Patent, 
under the great ſeal. Now if every thing committed within a 
dominion 1s triable by the courts within that dominion, yet 
the effect or extent of the King's Letters Patent, which gave 
the authority, can only be tried in the King's courts; for no 
queſtion concerning the Seignory, can be tried within the 
Seignory itſelf, Therefore where a queſtion reſpecting the 
Seignory ariſes in the proprietary governments, or between two 
provinces of America, or in the Iſle of Man, it is cognizable by 
the King's courts in England only. In the caſe of the ifle of 
Man it was ſo decided in the time of Queen E/zzabeth, by 
the chief juſtice and many of the judges. So that empharically the 
governcr muſt be tried in England, to fee whether he has exer- 
0 the authority delegated to him by the Letters Patent, 


legally and properly; or whether he has abuſed it, in violation 


of the laws of England, and the truſt ſo repoſed in him. 

It does not follow from hence, that let the cauſe of action 
ariſe where it may, a man is not entitled to make uſe of every 
juſtification his caſe will admit of, which ought to be a de- 


fence to him. If he has acted right according to the authority 
with which he is inveſted, he muſt lay it before the court by 


way of plea, and the court will exerciſe their judgment whether 
it is a ſufficient juſtification or not. In this caſe, if the juſti- 
fication had been proved, the court might have conſidered it as 
a ſufficient anſwer ; and, if the nature of the caſe would have 
allowed of it, might have adjudged, that the raiſing a mutiny 
was a good ground for ſuch a ſummary proceeding. I can con- 
ceive caſes in time of war in which a governor would be juſtified, 


though he acted very arbitrarily, in which he could not be 


juſtified in time of peace. Suppoſe, during a fiege or upon an 
Y y invaſion 
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1774. invaſion of Minorca, the governor ſhould judge it proper to 
Mo fend an hundred of the inhabitants out of the iſſand, from mo. 
"ver ſu tives of real and general expediciicy; or ſuppoſe, upon a genera] 
Fasnicas. ſuſpicion he ſhould take people up as ſpies; upon proper cir. 
cumſtances laid before the court, it would be very fit to ſee 

whether he had acted as the governor of a garriſon ought, accord— 

ing to the circumſtances of the caſe. But it is objected, ſup- 

poſing the defendant to have acted as the Spariſh governor vas 

. empowered to do before, how is it to be known here that by 

the laws and conſtitution of ain he wes authorized fo to ac, 

Foreign laws The way of knowing foreign laws is, by admitting them to be 
pet N proved as facts, and the court muſt afſiſt the jury in aſcertaining 
what.the law is. For inſtance, if there is a French dortlettien 

the conſtruction of which depends upon the cuſtom of Paris, 

witneſſes muſt be received to explain what the cuſtom is; as 


evidence is received of cuſtoms in reſpect of trade. There is a 


* Feaubert v. caſe of the kind I have juſt-ſtated®. S0 in the ſupreme refurt 
Fur, Prec. : . 5 . , ; 
Chan, 207. before the King in Council, the Privy Council determines all 
| caſes that ariſe in the plantations, in Gibraltar, or Minorca, 
in Jerſey, or Guernſey ; and they inform themſelves, by having 
the law ſtated to them. —As to ſuggeſtions with regard to the 
difficulty of bringing witneſſes, the court muſt take care that 
the deſendant is not ſurpriſed, and that he has a fair opportunity 
of bringing his evidence, if it is a cafe proper in other reipeds 
for the juriſdiction of the court. There may be ſome caſcs 
ariſing abroad, which may not be fit to be tried here; but that 
cannot be the cafe of a governor, injuring-a man contrary to 
the duty of his office, and in violation of the trult repoſcd in 
him by the King's commitiion. 


If he wants he teſtimony of witneſſes whom: ke cannot com- 


pel to attend, the court may do what this court did in the cafe 

of a criminal proſecution of a woman who had received a penſion 

as an officer's widow : and it was charged in the indictment, 

that ſhe never was married to him. She alleged a marriage in 

Scotland, but that the could not compel her witneſſes to come up, 

to give evidence. The court obliged the proſecutor to conſent 

that the witneſſes might be „ before any of the judges 

of the court of ſeſſion, or any of the barons of the court of ex- 

chequer in Scotland, and that the depoſitions fo taken ſhould be 
read at the trial. And they declared, that they would have put 
off the trial of the indictment from time to time, for ever, un- 
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jets the proſecutor had ſo conſented. The witneſſes were ſo ex- 
»mined before the Lord Preſident of the court of ſeſſion. | 
It is a matter of courſe in aid of a trial at law, to apply to a 
court of equity, for a commiſſion and injunction in the mean 
time; and where a rcal groundFis laid, the court will take care 
that juſtice 18 done to the defendant as well as to the plaintiff, 
Therefore in every light in which I ſee the ſubject, I am of 


opinion that the action holds emphatically againſt the governor, if it 


did not not hold in the caſe of any other perſon. If ſo, he is ac- 
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* countable in this court or he is accountable no where; for the king 


in council has no juriſdiction. Complaints made to the King in 
council tend to remove the governor, or to take from him any com- 
miſſion, which he holds during the pleaſure of the crown. But if 
he is in England, and holds nothing at the pleaſure of the crown, 
they have no juriſdiction to make reparation, by giving damages, or 
to puniſh him in any ſhape for the injury committed. There- 
fore to lay down in an Eugliſb court of juſtice ſuch a monſtrous 
propoſition, as that a governor acting by virtue of-letters patent 
under the great ſeal, is accountable only to God, and his own 
conſcience; that he is abſolutely deſpotic, and can ſpoil, plun- 
der, and affect his Majeſty's ſubjects, both in their liberty and 


property, with impunity, is a doctrine that cannot be maintained. 


In Lord Bellamont's caſe, 2 Salk. 625. cited by Mr. Peckham, 


2 motion was made for a trial at bar, and granted, becaule 
the Attorney General was to defend it on the part of the King; 


which thews plainly that ſuch an action exiſted. And in Hay 


verſus Tally, 6 Mod. 195. Juſtice Powell ſays, that an action of 
falſe impriſonment has been brought here againſt a governor of 
Jamaica, for an impriſonment there, and the laws of the coun- 
try were given in evidence. The governer of Jamaica in that 
caſe never thought that he was not amenable. He defended 
himſelf, and poſſibly chewed, by the laws of the country, an 
act of the aſſembly which juſtified that impriſonment, and the 
court received it as they ought to do. For whatever is a juſti- 
hcation in the place where the thing is done, ought to be a juſ- 
tification where the caſe is tried. —I remember, early in my time, 
being counſel in an action brought by a carpenter in the train 
of artillery, againſt governor Sabine, who was governor of 
Gibraltar, and who had barely confirmed the ſentence of a 
court-martial, by which the plaintiff had been tried, and ſen- 
tenced to be whipped. The governor was very ably defended, 
but nobody ever thought that the action would not he ; and it 
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Where an 
action muſt 
be laid in the 
proper coun- 
ty. 


keind 3 at the trial, that the tradeſmen who followed the 
train, were not liable to martial law ; the court were of that 
opinion, and the jury accordingly -found the defendant guilty 
of the treſpaſs, as having had a ſhare 1 in the ſentence; and gate 
500 J. damages. 

The next objection Which has been made, is a general objec. 
tion, with regard to the matter arifing abroad; namely, that as the 
cauſe of action aroſe abroad, it cannot be tried here in Eagland. 

There is a formal and a ſubſtantial diſtinction as to the Hh. 
cality,of trials. I ſtate them as different things: the hte 
diſtinction is, where the proceeding is u rem, and where the 
effect of the judgment cannot be had, if it is lid in a wrong 
place. That is the caſe of all ejectments, where poſſeſſion is to be 
delivered by the ſheriff of the county; and as trials in England 
are in particular counties, the otlicers are county officers; 
therefore the judgment could not have effect, if the action was 


not laid in the proper county. 
With regard to matters that ariſe ou? of the realm, there i; 


a ſubſtantial diſtinction of locality too; for there are ſome caſes 


that ariſe out of the realm, which ought not to be tried any where 


but in the country where they ariſe; as in the caſe alluded to, 
by Serjeant Walker : if two perſons fight in France, and both 
happening caſually to be here, one ſhould briag an action of 
aſſault againſt the other, it might be a doubt whether ſuch an 
action could be maintained here: becauſe, though it is not a 
criminal proſecution, it muſt be laid to be againſt the peace of 
the King; but the breach of the peace is merely local, though 
the treſpaſs againſt the perſon is tranſitory. Therefore without 
giving any opinion, it might perhaps be triable only where 
both parties at the time were ſubjects. So if an action were 
brought relative to an eſtate in a foreign country, where the 
queſtion was a matter of title only, and not of damages, there 


| might be a ſolid diſtinction of locality. 


But there is likewiſe a for mal diſtinction, which ariſes from 
the mode of trial: for trials in Eng/and being by j jury, and the 
kingdom being divided into counties, and each county contider- 
ed as a ſeparate diſtrict or principality, it is abſolutely neceffary 
that there ſhould be ſome county where the action is brought in 
particular, that there may be a proceſs to the ſheriff of that 
county, to bring a jury from thence to try it. This matter of 
form goes to all caſes that ariſe abroad: but the law makes 2 


diſtincion between franfutory actions 1 local actions. If che 
mat ler 
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matter which is the cauſe of a tranſitory action ariſes within the 
realm, it may be laid in any county, the place is not material; and if 
an impriſonment in Mzddleſex it may be laid in Surry, and though 
proved to be done in Mddleſex, the place not being material, it does 


1774- 


MiosTryn 
Verſus 
FABRIGAS» 


not at all prevent the plaintiff recovering damages: The place of tran- 


fitory actions is never material, except where by particular acts of 
parliament it is made ſo; as in the caſe of churchwardens and con- 
ſtables, and other caſes which require the action to be brought in 
the county. The parties, upon ſufficient ground, have an oppor- 
tunity of applying to the court in time to change the denue; but 
if they go to trial without it, that is no objection. So all actions 
of a tranſitory nature that ariſe abroad may be laid as happening 
in an Engliſb county. But there are occaſions which make it abſo- 
lutely neceſſary to {tate in the declaration, that the.cauſe of action 
really happened abroad; as in the caſe of ſpecialties, where the date 
muſt be ſet forth. If the declaration Rates a ſpecialty to have 
been made at Weſtminſter in Middleſex, and upon producing the 
deed, it bears date at Bengal, the action is gone; becauſe it is 
ſuch a variance between the deed and the declaration as makes 
it appear to be a different inſtrument, There is ſome confuſion 
in the books upon the at. 6 Ric. 2. But I do not put the 
objection upon that ſtatute. I reſt it ſingly upon this ground. 
If the true date or deſcription of the bond 1s not ſtated, it is 
a variance. But the law has in that caſe invented a fiction; and 
has ſaid, the party ſhall firſt ſet out the deſcription truly, and 
then give a venue only for form, and for the ſake of trial, by a 
videlicet, in the county of Mzddleſex, or any other county. But 
no judge ever thought that when the declaration ſaid in Fort 
St. George, dis. in Cheaßſide, that the plaintiff meant it was in 
Cheapſide. It is a fiction of form; every country has its forms, 
which are invented for the furtherance of juſtice ; and it is a cer- 
tain rule, that a fiction of law ſhall never be contradicted fo as to de- 
feat the end for which it was invented, but for every other purpoſe 
it may be contradicted. Now the fiction invented in theſe caſes 
is barely for the mode of trial; to every other purpoſe therefore 
it ſhall be contradicted, but not- for the purpoſe of {aying the 
cauſe thall not be tried. So in the caſe that was long agitated 
and finally determined ſome years ago, upon a fiction of the 72/72 
of writs taken out in the vacation, which bear date as of the laſt 
day of the term, it was held, that the fiction ſhall not be contra- 
dicted fo as to invalidate the writ, by averring that it iſſued on 
a day in the vacation“: Becauſe the fiction was invented for the 
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furtherance of juſtice, and to make the writ appear right in form. 


— But where the true time of ſuing out a latitat is material, 


as on a plea of non aſſumpſit infra ſex annos, there it may be ſbeun 
that the latitat was ſued out after the fix years notwithſtanding the 
teſte. Tam ſorry to obſerve, that ſome ſayings have been alluded 
to, inaccurately taken down, and improperly printed, where the 
court has been made to ſay, that as men they have one way of 
thinking, and as judges they have another, which is an ab— 
ſurdity ; whereas in fact they only meant to ſupport the fiction. 
I will mention a caſe or two to ſhew that that is the meaning of it, 
In 6 Mod. 228. the caſe of Roberts v. Harnage is thus ſtated: 
The plaintiff declared that the defendant became bound to him 
at Fort St. David's in the Eaſt Indies at London, in ſuch a bond; 
upon demurrer the objection was, that the bond appeared to have 
been ſealed and delivered at Fort St. David's, in the Eaſt Indies, 
and therefore the date made it local, and, by conſequence, the 
declaration ought to have been of a bond made at Fort St. 
David's, in the Eaſi Indies, viz. at Mington, in the county of 
Middleſex; or in ſuch a ward or pariſh in London, and of that 
opinion was the whole court. This is an inaccurate ſtate of the 
caſe. But in 2 Lord Raym. 1042. it is more truly reported, and 
ſtated as follows: it appeared by the declaration, that the bond 
was made at London in the ward of Cheap; upon oyer, the bond 
was ſet out, and it appeared upon the face of it to be Gated at 


Fort St. George in the Eaf? Indies; the defendant pleaded the 


variance in abatement, and the plaintiff demurred, and it was 


held bad: but the court ſaid that it would have been good, if 


laid at Fort St. George, in the Eaſt Indies, to wit, at London, in 


the ward of Cheap. The objection there was, that they had 


laid it falſely; for they had laid the bond as made at London; 
whereas, when the bond was produced, it appeared to be made at 
another place, which was a variance. A caſe was quoted from 

Latch, and a caſe from Lutwyche, on the former argument, but 
I will mention a caſe poſterior in point of time, where both thoſe 
caſes were cited, and no regard at all paid to them ; and that is the 
caſe of Parker and Crook, 10 Mod. 255. It was an action of cove- 
nant upon a deed indented; it was objected to the declaration, 
that the defendant is ſaid in the declaration to continue at Fort 
St. George, in the Eaſt Indies; and upon the oyer of the deed it 
bore date at Fort St. George, and therefore the court, as was 


pretended, had no juriſdiction: Latch. fol. 4. Lutwyche go. Lord 


_ Chief Juſtice Parker ſaid, that an action will lie in England upon 


2 


a deed 
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adeed dated in foreign parts; oridi the party can have no remedy ; 


hut then in the declaration a place in England muſt be alledged pro © 


nd. Generally ſpeaking, the deed, upon the oyer of it, muſt 
he conſiſtent with the declaration; but in theſe caſes, propter 
neceſitatem, if the inconfiſtency be as little as poſſible, it is not 
eo be regarded; and here the contract being of a voyage which 
ws to be performed from Fort St. George to Great Britain, 
does import, that Fort St. George is different from Great Britain; 
and after taking time to conſider of it in Hilary term, the 
plaintiff had his judgment, notwithſtanding the objection. 
Therefore the whole amounts to this; that where the action is 
ſubſtantially ſuch a one as the court can hold plea of, as the mode 
of trial is by jury, and as the jury muſt be called together 
y proceſs directed to the ſheriff of the county; matter of form 


ij added to the fiction, to ſay it is in that county, and then the 


whole of the enquiry is, whether it is an action that ought to 
be maintained. But can it be doubted, that actions may be 
maintained here, not only upon contracts, which follow the 
perſons, but for injuries done by ſubje& to ſubje& ; eſpecially 
for injuries where the whole that is prayed is a reparation in 
damages, or ſatisfaction to be made by proceſs againſt the perſon 
or his effects, within the juriſdiction of the court? We know it is 
within every days experience, I was embarraſſed a great while to 
find out whether the counſel for the plaintiff really meant to make 
aqueſtion of it. In ſea batteries the plaintiff often lays the injury 
to have been done in Midaleſex, and then proves it to be done a thou- 
fand leagues diſtant on the other ſide of the Atlantic. There are 
caſes of offences on the high ſeas, where it is of neceſſity to lay 
in tae declaration, that it was done upon the high ſeas; as the 
taking a ſhip. There is a caſe of that ſort occurs to my me- 
mory ; the reaſon I remember it is, becauſe there was a queſtion 
about the juriſdiction. There likewiſe was an aQion of that 
kind before Lord Chief Juſtice Lee, and another before me, 
in which I quoted that determination, to ſhew, that when the 
Lords Commiſſioners of prizes have given judgment, that is 
concluſive in the action; and likewiſe when they have given 
judgment, it is concluſive as to the coſts, whether they have 
given coſts or not. It is neceſſary in ſuch actions to ſtate in the 
declaration, that the ſhip was taken, or ſeized on the high ſeas, 
didelicet, in Cheapſide. But it cannot be ſeriouſly contended 
that the judge and jury who try the cauſe, fancy the ſhip is 
ſalling in Cheap/ide : no, the plain ſenſe of it is, that as an action 
| lies 


1774. 


Mosryn 
der ſus 
FAa BRI As. 


— — wig =. 
ces 


—— 


8 
— — 2 


>>> Gr — — = 
TE - r 2 — NS 


. 


— I 


— * 1 . 
en - - 7 * EYE? 
* ee ded LEND — —— H— » 


AS WY — 
CET = — nn ET 
. . eee 2 , WD: » Bal — 
E — Py fv of hs — . — * e te, — —— 
T 4 — 5 * Wor _ — —— 2 < n 
* STS 


2 


2. 
Sn SOD 


180 


— 


Michaelmas Term 15 Geo. . 


1774. 


MosrVN 


Der ſus 
FaBRIGAS, 


lies in England for the ſhip 8 was taken on the high ſeas, 
| Cheapfide is named as a venue; which is laying no more, thay 
that the party prays the action may be tried in London. But 
a party were at liberty to offer reaſons of fact contrary to the 
truth of the caſe, there would be no end of the embarraſſment 
At the laſt fittings there were two actions brought by A. "Menign 
merchants, for aſſaults and treſpaſſes in the Eaſi Indies, and they are 
very ſtrong authorities, Serjeant Glynn ſaid, that the defendant 
Mr. Verelſt, was very ably aſſiſted: ſo he was, and by men who would 
have taken the objection, if they had thought it maintainable, 
and the actions came on to be tried after this caſe had been argued 
once; yet the counſel did not think it could be ſupported. My 
Verelſt would have been glad to make the objection; he would 
not have left it to a jury, if he could have e 1 ſhort, 
and ſaid, you ſhall not try the actions at all. I have had ſome 
tions before me, rather going further then theſe tranſitory ations, 
that is, going to caſes which in Ezg/and would be local actions; 
I remember one, I think it was an action brought againſt Cap- 
tain Gambier, who by order of Admiral Beſcawen had pulled 
down the houſes of ſome ſutlers who ſupplied the navy and ſailors 
with ſpirituous liquors ; and whether the act was right or wrong, 
it was certainly done with a good intention on the part of the ad- 
miral, for the health of the ſailors was affected by frequenting them, 
They were pulled down: the captain was inattentive enough to 
bring the ſutler over in his own ſhip, who would never have got 


to England otherwiſe ; and as ſoon as he came here he was adviſcd 


that he ſhould bring an action againſt the captain. Ile brought 
his action, and one of the counts in the declaration was for pull- 
ing down the houſes. The objection was taken to the count 
for pulling down the houſes; and the cafe of Skinner and the 
Faft-India company was cited in ſupport of the objection, On 
the other fide, they produced from a manuſcript note a calc before 
Lord Chief Juſtice Eyre, where he over-ruled the objection ;' and 
iover-ruled the objection upon this principle, namely, that the re- 
paration here was perſonal, and for damages, and that otherwile 
there would be a failure of juſtice ; for it was upon the coaſt of 
Nova-Scotia, where there were no regular courts of judicature: but 
if there had been, Captain Gambier might never go there again; 
and therefore the reaſon of locality in ſuch an action in Eg 
did not hold. I quoted a caſe of an injury of that ſort in the 
Eaſt Indies, where even in a court of equity Lord Hardisicde had 
directed ſatisfaction to be made in damages: that caſe before 


Lord 
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Lord Hardwicke was not much conteſted, but this caſe before 
me was fully and ſeriouſly argued, and a thouſand pounds damages 
given againſt captain Gambier. I do not quote this for the autho- 
rity of my opinion, becauſe that opinion is very likely to be 
erroneous, but I quote it for this reaſon; a thouſand pounds 
damages and the coſts were a conſiderable ſum. As the captain 
had acted by the orders of Admiral Bo/cawen, the repreſentatives 
of the admiral defended the cauſe, and paid the damages and 
coſts recovered. The caſe was favourable ; for what the admiral 
did was certainly well intended; and yet there wes no motion 


for a new trial. 


Irecollect another cauſe that came on before me; which was the 
caſe of Admiral Palliſer. There the very gilt of the action was 
local: It was for deſtroying fiſhing huts upon the Labrador 
coaſt. After the treaty of Paris, the Canadians early in the ſeaſon 
erected, huts for fiſhing ; and by that means got an advantage, 


by beginning earlier, of the fiſhermen who came from England. 


It was a nice queſtion upon the right of the Canadians. How- 
ever the admiral from general principles of policy ordered theſe 
huts to be deſtroyed. The cauſe went on a great way. The 
defendant would have ſtopped it ſhort at once, 3f he could have 
made ſuch an objection, but it was not made. There are 
no local courts among the E/quimaux Indians upon that part of 
the Labrador coaſt ; and therefore whatever injury had been done 
there by any of the King's officers would have been altogether 


without redreſs, if the objection of locality would have held. 


The conſequence of that circumſtance ſhews, that where the rea- 
ſon fails, even in actions which in Eyglaud would be local actions, 
yet it does not hold to places beyond the ſeas within the King's 
dominions. Admiral Palliſer's caſe went off upon a propoſal 
of a reference, and ended by an award. But as to tranſitory 
actions, there is not a colour of doubt but that every action that 
is tranſitory may be laid in any county in Erg/and, though the 


matter ariſes beyond the ſeas; and when it is abſolutely neceſſary 


to lay the truth of the caſe in the declaration, there is a fiction 
of law to afſiſt you, and you ſhall not make uſe of the truth of 
the caſe againſt that fiction, but you may make uſe of it to every 


other purpoſe. I am clearly of opinion not only againſt the ob- 


jections made, but that there does not appear a queſtion upon 
which the objections could ariſe. | 
The three other judges concurred. 

” Per Cur. Judgment affirmed. 
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abode, at the 
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HIS was an action for money had and received: Plea 295 

aſſumpit, and iſſue thereupon. At the trial the jury found 
a ſpecial verdict; the material facts of which were as follows 
That the plaintiff Sith was an inhabitant of the town of Han. 
gerford, and his place of reſidence well known to the defendant 
Powdich. That Powdich was deputy poſt-maſter for the town 
of Hungerford under the appointment of the poſt-maſter general: 


that before and from the making the far. gth Anne, for regu- 


lating the poſtage of letters, the deputy poſt-maſter had been 
uſed to receive one penny over and above the uſual rate of prſtage 
from every inhabitant of the ſaid town, for every letter directed 
and delivered to the ſaid inhabitants at their reſpective places of 
aboge, or a recompence by the year, or proportionably for a lets 
time in lieu thereof; except when any inhabitant has refuſed to 
pay the recompence for the delivery at his place of abode, in 
which caſe the poſt-maſter for the time being hath kept at the 


ſaid poſt- office, ready to be delivered when called for, the letters 
of every ſuch inhabitant ſo refuſing as aforeſaid ; and except in 


the inſtance of one family in the ſaid town, who refuſed to pay 
the additional penny above the rate of poſtage fixed by act of 
parliament, and to whom letters were for five years afterwards 
delivered at their place of abode for the legal rate of poſtage only; 
which family at the end of ſuch five years, the poſt-maſter being 
changed, paid the additional penny. That on 3d Jan. 1774, 
the plaintiff gave notice to the defendant that he would not pay 


more than the rate of poſtage fixed by act of parliament for any 


letter brought to the ſaid office for him, and if the defendant 
did not deliver ſuch letter at the place of abode of the faid 
plaintiff, or received any ſum above ſuch rate of poſtage, he 
would commence an action againſt him. That on the 5th Jan. 


1774 the defendant Powdich carried a letter directed to the plain- 


tiff at his place of abode in Hungerford, but refuſed to deliver it 
unleſs the plaintiff would pay an additional penny over and above 
the poſtage, but was willing to deliver it at the poſt- office for 


the poſtage only ; that after tender by the plaintiff of the poſtage | 


only, and a refuſal by the defendant, he ſubmitted to pay the 
additional penny. The jury further found that this demand if 


legal was a reaſonable demand; but whether it was fo or not they | 


_ prayed the opinion of the court. 
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Mr. Buller for the plaintiff. The queſtion ſubmitted upon 


this record for the opinion of the court is, Whether the deputy 
oſt-maſter of Hungerford is bound to deliver letters to the 
ſveral inhabitants of Hungerford to whom they are directed, at 
their reſpective places of abode, at the ſeveral rates of poſtage 
eſtabliſhed by act of parliament ; or whether he may at his optioa 
demand and take any thing more ? 

This queſtion depends upon the conſtruction of the ſeveral 
acts of parliament relative to the poſtage of letters, and not on 
any uſage of a particular place, for no uſage can operate contrary 
to the expreſs proviſions of an act of parliament. The ſeveral 
ſatutes 9. Ann. c. 10. 4th Geo. 2. c. 33. 5 Geo. 3. c. 25. ex- 
preſly provide for the delivery as well as the conveyarice of let- 
ters; and it was neceſſary they ſhould ſo do, on account of the 
great inconvenience and almoſt impragicability of every perſon 
fetching their own letters. In fat. g Ann. c. lo. ſect. 29. it 
is provided that after the 1ſt of June 1743. the old rates ſhould 
be revived and paid, for the carriage, conveyance, and dev of 
all letters, Sc. By the 4 Geo. 2. c. 33. made for the purpoſe 
| of obviating a doubt concerning the allowance made, upon the 
| delivery of letters ſent by the penny-poſt office beyond the limits 
then allowed by act of parliament ; it is enacted that ſuch allow- 
ance of a penny may be legally taken upon the delivery of every 
letter, originally ſent by the penny-poſt, and not firſt paſſing by 
the general poſt, and from thence tranſmitted to the penny-poſt; 
over and above the penny upon putting ſuch letter inio the 
penny-poſt. The exception in this act, of letters ſent by the 
general poſt, ſhews clearly, that no allowance whatever is to be 
added to the rate of. poſtage on account of delivery. 

The tat. 9. Ann. c. 10. ſect. 16. provides an additional allow- 
ance of a penny for letters delivered from on ſhip-board to the 
poſt office: that clauſe therefore is negatively a declaration that 
it ſhall not be taken in any other caſe. 

Again, the fat. 5 G. 3. c. 25. eck. 4. ſpeaks of the Zmits of 
delivery; and directs that a penny extra ſhall be paid for all ſhip 
letters directed to places within the limits of the delivery of let- 
ters by the deputy poſt-maſter. There can be no doubt there- 
fore under theſe acts but that the poſt-maſter is bound to deliver 
the letters; but the queſtion made by the defendant is, whether 
he is bos to deliver them to the ſeveral inhabitants vn the 
Paſl-toun at their reſpective houſes, or only at the poſt-office 
appointed for the reception of the mail? It is clear it muſt 
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mean a delivery at the reſpective houſes within the town, becauſ. 
the inconvenience would be ſo great as to render it next to impol. 
ſible that every body ſhould fetch their own letters. 

Next as to authorities: The caſe of Barnes v. F oley, Hil. 8 Geo. 3. 
1768. R. B. has decided that the poſt-maſter cannot demand ; 
receive any thing for the delivery of letters within the poſt-town, 
beyond the legal rate of poſtage. In Szock v. Harris, Ea .. 11 
G. 3. R. B. it was ad judged that the poſt-maſter was entitled tg 
nothing more for the delivery of a letter than the uſual rate of 
poſtage. 

But in Rowning v. Goodchild, Trin. 13 Geo. 3. C. B. * the 
general queſtion came before the court, and 1s deciſive in favout 
of the plaintiff in this caſe. It was an action againſt the deputy 
poſt-maſter of Ipſwich for not delivering the plaintiff's letters at 
his place of abode at Ipſwich, but on the contrary detaining 
them, Cc. Upon not guilty pleaded, the jury found a verdid 
for the plaintiff, ſubject to the opinion of the court on a cafc 
ſtated. The queſtion was, Whether the defendant was obliged 
to deliver the letters to the inhabitants of Iich at their places 
of abode. Lord Chief Juſtice de Grey delivered the opinion of 
the court. 

This queſtion depends upon the confiraRtion of the flat. 94m. 
c. Io. and the only conſideration is, what is meant by the word 


delivery; that is, whether the poſt-maſter is obliged to deliver 


the letters to the inhabitants at their reſpective places of abode, 
or whether it is ſufficient if the letters Are delivered to them at 
the poſt- office. By ſect. 2. it appears that the duty of the poſt- 
maſter conſiſts in three articles, namely, receiving, carrying, 
and delivering letters; by the ſame /e#. he is empowered to fix 
as many ſtages as he thinks fit for that purpoſe. Therefore as the 
term carrying implies a place and perſon to whom they are to be 
carried, the term delivering implies a place and perſon to whom 


they are to be delivered. But the mere quitting of the cuſtody of a 


letter does not anſwer the idea of the word delivery, nor indeed 


can the poft-maſter general, by ſending a letter from his office in 
Landon to his office at 1pfivrch, be ſaid to quit the poſſefiion, i: 
is only a continuation of the cuſtody of it. His Lordſhip com- 
pared this 2d ect. with ſect. 40. which provides againſt the de- 


_ raining any letter: with ect. 39. where the delivery as well as 


the conveyance is named in fixing the poſtage: with „ect. 30. which 


gives a ſummary juriſdiction in caſe of any perſon to whom 1 


letter is delivered refuſing to Pay the poſtage: and he likewiſe 
cited 
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cited the Hat. 5 G. 3. c. 25. flat. 4 G. 2. c. 33. and concluded 
that from a compariſon of all the acts on the ſubject which were 
uniform and conſiſtent with each other, it was clear the legiſla- 
ture meant by delivery, a delivery to the perſon at his place of 
abode. That the uſage in London, and other great commercial 
towns, as Tork and Briſtol, was agreeable to this conſtruction, and 
that the ſame rule muſt take place throughout the kingdom. The 
caſe therefore f Rownrng v. Goodechild is deciſive of the queſtion. 
But there are two particular facts found by this ſpecial verdict 
which are material. iſt. That the poſt-maſter acquieſced in deli- 
rering letters to one family, at the legal rate of poſtage, for five 
years. 2dly, That the poſt-maſter demanded this additional 
penny, which in the caſe of Barnes and Foley it was ſettled he 
had no right to do; for he cannot impoſe a general tax. 

Mr. Mansfie/d for the defendant. With reſpect to the laſt ob- 
jection, if it were to prevail it would evade the greater queſtion 
intended to be decided by this ſpecial verdict, which is framed 
ſoas to take theſe nſe of the court upon the general queſtion : and 
as to the acquieſcence of the poſt-maſter in the particular caſe 
mentioned, it is found that every other perſon except that parti- 
cular family has been content to pay the additional penny from 
the firſt eſtabliſhment of the poſt at Hungerford to the preſens 
time. It is further found that this extraordinary payment is a 
reaſonable ſum for the labour of the poſt-maſter in delivering 
letters at the houſes of the reſpective inhabitants, unleſs he is 
bound to deliver them at the legal rate of poſtage only. 

The legality of this payment turns upon theſe two grounds. 
iſt, That ſomething is underſtood under the word ** de/ivery;” 


and 2dly, That there is no prohibition againſt taking a conſi- 


deration for the delivery of letters in poſt towns. 

Firſt, as to the limits of delivery, it is plain from the words 
of flat. 5 G. 3. c. 25. ſect. 4. that limits of delivery mean the 
whole of a particular diſtrict adjacent to a poſt-town, at which 
poit-town letters for the inhabitants of ſuch diſtrict are directed 
to be left, If that be the true conſtruction, even the Or4neys 
are within the limits of delivery. Every place in England is 
within the limits of ſome delivery or other; therefore no argu- 
ment to ſhew that delivery means a delivery at the place of abode 
can be drawn from the expreſſion “ limits of delivery.” But 
the words may be as well ſatisfied by a delivery at the poſt-office. 
I! not, the whole revenue would not ſuffice for the expence of 
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which had been practiſed before the year 1741: but they did 


delivery at the reſpective place of abode of every inhabitant 
within each particular diſtrict. 

Secondly, There is no prohibition againſt taking a conſideration 
above the legal rate of poſtage for the — of letters in poſt. 
towns. 

The prohibitory clauſe in 9 Arn. c. 10. ſect. 17. has in view 
only the general carriage of letters upon poſt-roads, not within 
poſt-towns, otherwiſe the argument would be as ſtrong to oblige | 
the poſt-maſter to fetch letters to the p»ſt-ottice, as to deliver 
them at each perſon's houſe, for it equally reſtrains perſons from 
carrying letters to the poſt-office, as from it. 

It appears by the journals of the Houſe of Commons, . 
clauſe which was inſerted to prohibit the taking more than the 
legal poſtage in poſt- towns was rejected. 

Stat. ꝙ Ann. c. 10. ſe. 5. which fixes the ſeveral rates of 
poſtage, does not mention the word delivery, but only poſtage 
and conveyance, therefore it only means carrying from ſtage to 
ſtage, not from one part of the town to another. 

As to ſect. 40. againſt opening or detaining any letter except 
for want of a true direction, or where the party cannot be found, 
the legiſlature could never mean to oblige the poſt-maſter to 


.enquire at every houſe in a village or diſtri before he returned 


the letter, but only that he ſhould not wilfully delay or em— 
bezzle it. 

With reſpe& to the penny allowed by Hat. 5 G. 3. c. 23. 
eck. 4. for the delivery of letters coming from on board a ſhip, 
this proviſion was only to ſupply the loſs of dead letters never 
enquired after. And therefore does not afford the negative in- 


uence contended for. 


The uſage throughout the wan; is greatly in favour of the 


_ preſent claim; for out of 357 poſt-towns 281 have conſtantly 
paid a compenſation for the delivery of letters, and the complete 


anſwer to the inconvenience of people attending to fetch their 
own letters is, that it is chimerical and viſionary, for it never 
has, and never will happen. 4s 

Lord Mansfield. What anſwer do mu give to the caſe of 
Rowning v. Goodchild ? 

Mr. Mansfield. The judgment in that caſe was given upon the 
particular ſtate and circumſtances of it; and the court thought 
that the poſt-maſter could not vary the uſage after the year 1741 


not 
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not decide that in all caſes the poſt-maſter was obliged to deliver 


out letters at the places of abode in the town, 

Lord Mansfield. That caſe is an authority preciſely upon the 
general point : but as it came before the court upon a ſpecial 
caſe, if the parties at the poſt-office were defirous to have a ſpe- 
cial verdict to litigate that opinion, it would not preclude them 
from bringing the queſtion before this court. I am ſurpriſed 
that on a point of this kind, where either way there may be 

reat inconveniences, where the acts of parliament are doubtful, 
and where the uſage of places is contrary, the poſt-office does 
not apply to parliament to ſettle this matter. Therefore we 
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avoided the general queſtion in the caſes of Bath * and Glo- * + of v. 

. . . . CP, 
cefter*, determined in this court; and in both thoſe caſes there was Foe 7. 
a right ground for our not going into the general queſtion; which Harris, 


was this, that there the poſt-maſter demanded the additional 
charge as a duty; and it would be extraordinary, if parliament 
meant a duty ſhould be raiſed at every poſt-town, that they did 
not fix it themſelves, inſtead of leaving it in the breaſt of the 
poſt-maſter. Another reaton why we wiſhed to leave it open for 
the interference of parliament, was the unanſwerable inconve- 
nience of every body going to the poſt-office for their letters, on 
the one ſide, and on the other, the burthen to the poſt-maſter in 
not being allowed to deliver them to any perſon for gain. 


But that ſtruck me in the G/ocefter *® cauſe, which I thought the * Sv. 


true conſtruction ; namely, that there is a diſtinction between 
the place where the poſt-maſter ought to have the burthen 
thrown on him, and one beyond which he ought not to have it. 
I am convinced that the ſtreſs which has been laid in the argu- 
ment of to-day on the opinion of the C. B. reſpecting the 4th 
ect. 5 Geo. 3. and which explains delivery to mean delivery at 
every body's place of abode within the limits of delivery, means 
all the diſtrict within a poſt-town ; juſt as if you aſked a man 
where he lived, and what was his poſt-town. 

There is however a ſection in fat. g Ann. c. 10. ſeft. 22. 
which ſeems to mark the reaſonable line, beyond which the 
poſt-maſter is not obliged, but within which he is obliged to 
deliver letters; the words of the ſection are as follows; pro- 
* vided always and be it further enacted, that nothing herein 
contained ſhall be underſtood to prohibit the carrying or re- 
carrying of any letters or packets, to or from any town or 
place, to or from the next reſpective poſt- road or ſtage ap- 
pointed for that purpoſe, above ſix miles from the ſaid general 
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is a diſtinction, which the poſt-office itſelf ſeems to have made, 


| RS — — 
<< poſt-office, or the chief offices of Edinburgh and Dublin; but 
** that every perſon ſhall have free liberty to ſend and employ 


„ ſuch perſon or perſons as they hall think fit, to carry the tai 


s letters or packets, as aforeſaid, without any forfeiture or 


<6 penalty therefore; any thing herein contained to the contrary 


«© notwithſtanding.” | 

Now there is no general poſt that goes within 7 or 8 miles of 
London; nevertheleſs the poſt-matter San always delivered letters 
within . and the contiguous buildings at the eſtabliſhed 
rate of poſtage : But he never delivered them at Putney; tht 
is a ſtrong proof, coeval with the iſt ſtatute which eſtabliſhed a 
rate of poſtage, that there are boundaries. And this ſection lays 
a foundation for me to ſay, that there is ſuch a line. The legiſ- 
lature forbids all letters to be carried by any other perſons under 
certain circumſtances and reſtrictions ; but it appeared neceſſary, 
if a place was four or five miles diſtant from a poſt-town or ſtage, 
that letters ſhould be carried, and the perſons carrying them paid 
for it. And 1 lay ſtreſs on the term any town or place. It lays 
% Town or place; becauſe there are ſome ſtages where there is 
but a fingle houſe, as Hartfordbridge ; but the town is conſi- 
dered as one ſpot, and the whole of it is taken as ferminus ad 


quem. In the Glocefter caſe, Stock v. Harris, Hill 11 G. z. 


R. B. the court conſidered the city of Glocefter as the poſt-town 
or place, in oppoſition to limits out of the town; and on 
that foundation it was held, that the poſt-maſter had no right 
to vary the former uſage. Vide this caſe ce EY 5 
Burr. 2709. 

In the preſent caſe, the poſt- office contends, that 12 the town 


there is no houſe that ſhall not pay an additional ſum for the 
delivery ; which is in the higheſt degree unreaſonable, if there 


as in London; vis. in reſpect of places contiguous to it. The 
poſt- town or place is certainly a boundary, within which the 
poſt-maſter is obliged to deliver letters at the rate of poſtage 3s 
eſtabliſhed by act of parliament : and here the plaintiff's houſe 
is chin the poſt-town. But in this caſe alſo the defendant has 


demended the additional charge, as a duty, which he has no right 


to do whatever: So that we might get clear of it upon that ground, 


ag we did in the Bath caſe. But we do not avoid the general quel- 
tion: on the contrary, our decilion is expreſſly upon the general 


queſtion. If the queſtion is made with a view to controvert the 


zudgment in the Common Pleas, we will defer our opinion to 2 


ſecond 
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ſecond argument. My diſtinction does not go to the ſending a 
letter two or three miles out of town. 


Alon Juſtice. In Stocé v. Harris, the Glocefter caſe, the 


court decided that the poſt-maſter was obliged: to deliver letters 


to all perſons in the poſt toten at the legal rate of poſtage only. 


The caſe of Rownrng v. Goodchild, in C. B. is a deciſion upon the 
general queſtion. A ſingle poſt-houſe not in a town might poſſi- 
bly afford a queſtion. But this is a poſt- town, and I am clearly of 
opinion, that the poſt-maſter is bound to deliver all letters within 
the poſt-town. If it is neceſſary to lay any additional charge, there 
cught to be an application to parliament for the purpoſe. The poſt- 
maſter cannot impoſe any ſum; I am very well ſatisied he has no 
ſuchright : and with reſpect to inconvenience, it would be of infi- 
| ite and general inconvenience to the public at large, if they were 
obliged to fetch their letters from the poſt-office ; whereas this 
zs only a private and particular inconvenience to the poſt-maſter, 

Willes Juſtice. IT am molt clearly of the ſame opinion. The 
uſage in London and other great towns has been, to deliver all 
letters at the houſes of the reſpective inhabitants to whom they 


are directed. In ſmaller poſt-towns the poſt-maſter has declined 


to do ſo without an additional allowance: probably becauſe there 


1774. 
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were only a few perſons to diſpute the right. I think a poſt- 


town is different from what the caſe of a ſingle poſt-houſe might be. 

The Bath caſe was exactly this caſe. The defendant de- 
manded the additional ſum; and it was there clearly held he 
had no right to make ſuch demand. So here it is demanded. 
The caſe of Gloceſter was decided upon the uſage; thoſe two 
caſes therefore did not decide the general queſtion : but the caſe 
of Rowning v. Goodchild*, C. B. did. And therefore I am of 
opinion upon both grounds, namely, upon the general ground, 
and likewiſe upon its being a demand, that judgment ſhould be 
given for the plaintiff. 15 
Aſbuiſt Juſtice. Iam of the ſame opinion. 

Poltea delivered to the plaintiff. 


| Doe on the demiſe of Bayntun ver/as WaTTON, and 
| | another. 
* ejectment, upon not guilty pleaded, the jury found a verdict 
1 for the plaintiff, ſubject to the opinion of the court upon 
the following caſe. | _— 
That Jane Bayntun, being ſeiſed in fee of the premiſes in 
the declaration mentioned, by her will bearing date Sept. Zo, 
2 C | 1/455 


* 2 Blackf. | 


Rep. 906. 


Same day. 
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1774. 1745, duly 1 gave Pee deviſed the ſame to her nephey 
Do, Slucley Bayntun for life, with remainder to his firſt and othe; 
werſus ſons in tail male, and the iſſue male of the body of ſuch ſons, 
War rox. and in default of ſuch iſſue to her nephew Henry Bayntun in like 
manner, with remainder to her nephew William Bayntun the 
leſſor of the plaintiff in like manner. In which will was con. 
tained the following power: © I do hereby declare, ele&, ang 
e appoint, and my will and mind is, that it ſhall and may be 
* lawful to and for the ſaid Stucley Bayntun, Henry Bayntun and 
* Fuliam Bayntun, and for each and every of them, at any 
«© time or times, when they ſhall come into the actual poſſeſſion 
« of the ſaid manors, capital meſſuages, and premiſes hereby 
« by me given to them as aforeſaid, by any writing or writings 
oo” be ſubſcribed and ſealed by any or either of them, whos 
_ «© poſſeſſed of the ſaid premiſes as aforeſaid, in the preſence of 
three witneſſes, at the leaſt, to demiſe, leaſe, or grant the 
* ſaid premiſes, to each of them hereby granted as aforeſaid, ty 
any perſon or perſons whatſoever, for the term of one and 
e twenty years, or under, or for any number or term of years 
„ determinable upon one, two, or three lives, in poſſeſſion, and 
« not in reverſion. 

That the ſaid Jane Bayntun died ſeiſed of the ſaid premiſes; 
on whoſe death the ſaid Stucley Bayntun entered, and in his life 
time the ſaid Henry Bayntun died without iſſue. 

That the ſaid Stucley Bayntun on Fan. 21ſt 1772, by inden- 
ture made and duly executed between the ſaid Stucley Bayntun of 
the one part, and Anne Surman of Chadlington of the other part, 
did demiſe all and ſingular the. ſaid premiſes in the ſaid ejectment 
mentioned, to the ſaid Anne Surman, to hold unto the ſaid Anne 
Surman, her executors, adminiſtrators, and aſſigns, from the 
day of the date thereof, for and during and anto the full end and 
term of fourſcore and nineteen years, from thence next enſuing, 
and fully to be complete and ended, if ſhe the ſaid Anne Surms!, 
Sarah Newman, and Edward Newman, ſon and daughter ot 
Hannah Newman of Chadlington aforeſaid, any or either of them, 
ſhould ſo long happen to live, &c. 

That the ſaid Stucley Bayntun died without iſſue. 

The queſtion was, Whether upon the whole of this caſe the 
plaintiff had a right and title to recover? 

Mr. Howorth for the plaintiff objected, that this leaſe peins 
made to commence from the day of the date, was a leaſe 1n rever- 


Jos and not in PA Mon; and therefore not purſuant to the power. 
| Mr. 
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Mr. Baldwin for the defendant acknowleged there were a great 
manyauthorities againſt him, in caſes of freehold demiſes; but none 
in the caſe of a leaſe under a power given. On the contrary, he 
inſiſted, that the execution of powers have always been conſtrued 
moſt liberally in favour of the party for whoſe benefit they are in- 
tended: and cited Tollett verſus Tollet, 2 P. ms. 489. where Baron 
having a power to make a jointure by deed, did it by pill, and 
the court held it a good execution of the power notwithſtanding. 

With reſpect to the leaſe being a leaſe in reverſion, as being 
to commence from the day of the date, he cited the caſe of 
Lluellen verſus Morgan, cited in 3 Bulſirode, 203. Baron verſus 
aller; in which firſt caſe it was held, that a leaſe made Haben- 
Jun a datu and a die datils, was all one. 

In 2 Salk. 413. 1 Lord Raym. 84. S. C. it is laid down 415 
4 leaſe to commence à datu, includes the day of the date. 

And in 2 Wilſon 165. Freeman on demiſe of Vernon verſus We}, 
the court decided, that a leaſe for lives to begin from the day 
of the date, and ſeiſin delivered afterwards, is good, and ſhall not 
be ſaid to convey a freehold to commence in futuro: and in a note 
at the end of the report, it is added, that Mr. Juſtice Milmot, 
at a former trial in ejectment upon this ſame leaſe, was of opi- 
nion, that from the date and from the day of the date, was the 
very ſame, and both included the day. 


Aſbburſt Juſtice. Mr. Juſtice Milmot in that caſe left it to the 
jury to ſay, whether they would not preſume that livery of /eiſin 


was made ſubſequent to the leaſe. 

Mr. Howorth. The diſtinction that univerſally prevails 
through all the caſes is, that a leaſe to commence from the date 
includes the day, but a leaſe to commence from the day of 
the date, as in the preſent caſe, excludes the day of the leaſe 
made: and the caſe of the Counteſs of Portland, in the Ex- 
chequer, is in point. It was argued four times and finally ad- 
judged. The caſe cited from iin muſt be a miſtake. 

Lord Mansfield. I think it muſt be ſo, and the other autho- 
rities are, I am afraid, too ſtrong to get over. At the ſame time 
Tam ſorry that there ever exiſted a determination, which avoid— 
ed a fair leaſe, by conſtruing from the day of the date, to exclude 
the day of the date; becauſe it may be taken either way. It 
would have been a very right principle of law to have faid, if 
the one conſtruction will render the leaſe good, and the other 


will make it void, the conſtruction which W the leaſe good 
| ſhall 


* 
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ſhall prevail; becauſe it muſt manifeſtly have been the intention 
of all parties, that the leaſe ſhould be a valid and effectual leaſe. 

I applaud Lord Chief Juſtice Wilmot, for leaving it to the 
jury, to preſume livery of ſesſin the laſt moment of the day, ang 
if this caſe could be determined that way, I certainly ſhould 
with for it; but it cannot. If you think you can find a con. 
traiety of authorities, I ſhould be glad to lay hold of it, and 
ſhould be glad to bring the matter back to common ſenſe and 
the cleareſt principles of juſtice : adding the word excluve, ci 
incluſive, would be decifive. Then it is a queſtion. of con. 
ſtruction which word ſhould be implied. | 

Aſton Juſtice. I think it a very hard caſe; but the authgrj. 
ties are too many to be got over. The caſe in Milſon muſt be 


a 997% ro 


Mr. Juſtice Willes, and Mr. Juſtice Abb concurred. 
| Judgment for the Leſſor of the Plaintiff, 
Vide Poſt. Doe ex. dim. Pugh verſus Duke of Leeds, a very 


elaborate opinion of the court, in which it was held, that from 


Same day. 
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the date and from the day of the date may both include the di 
of the date. 


SCCHULDAM Verſus BunNiss and another. 


N debt for five penalties upon the Stat. C 
declaration conſiſted of five counts. 
At the trial a verdict was given for the deſendants, upon the 
ſecond count, and for the plaintiff upon all the other counts, 
ſubje& to the opinion of the court, on the following caſe. 


« That the borough of Aldelurgh ſends members to parlia- 
„ ment; that the freemen of the borough become ſuch, either 
from a ſervitude of feven years apprenticeſhip, or by election; 
that the right of cieGing freemen is in the capital burgeſſes 
„by act of court, in their corporate aſſemblies, conſiſting of a 
„% certain number of the members of the borough of certain 
© denominations.” 

« That there is an ofſombly book, in which the election of 
* ofticers, the nomination and admyion of freemen, and all other 
* acts of court are entered; which book is kept in a cheſt, under 
* two locks and keys, and is in the cuſtody of the bailiffs of the 


« borough. That the entries of admiſſions of freemen in this 
| 2 | boos 
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book expreſs them as being duly elected, or as taking by 
ſeriitude but almoſt all the freemen are now Honorary free- 


men. That for about eight years laſt paſt, the admiſſions of 


freemen have not been entered in this book; and the town 
clerk ſaid, they were ſo omitted by direction; but that ſuch 
direction was not the order of the court. 

That there is likewiſe 2 ſampt boo, made and kept by the 
town clerk, in which the admiſſions of freemen are entered, 
with the times of their admiſſion ; but it does not contain the 
| names and characters of the perſons conſtituting the courts at 
which the admiſſions were made. That in this book the title 
to the freedom 1s not in general ſet out, but there are a few in- 
ſtances in which the freemen are ſaid to have been elected, 
and in one or two to have taken up their freedom by ſervitude. 

That there is likewiſe a copy or duplicate of this book which 
is kept by the bailiffs. 

The town clerk alſo ſaid, that ſince the entry of the admiſ- 

fions in the af/embly book had been diſcontinued, he had ſome- 
times taken a minute of the admiffions on looſe papers; but 
that he did not file them or preſerve them in any order, but 
ſometimes carried them home to his houſe at Jie, and ſome- 
times left them looſe in the afembly book. 8 

The town clerk likewiſe ſaid, that a diſhoneſt man in his 
ofice had it in his power, if he was fo diſpoſed, to enter fictitious 
freemen in the /tampt book. 

That in May 1773, there was an aleion for one member of 
parliament; when Mr. Fonnereau and the aforeſaid Mr. Long 
were candidates; and there having been a large creation of free- 
men lately made, by the intereſt of Mr. Fonnereau, Mr. Long 
was defirous of ſeeing, whether they were made conſtitutionally ; 
and therefore cauſed the ſeveral demands ſtated in the declaration 
for the inſpection of the afſembly book, to be duly made, ac- 
cording to the direction of 3 Geo. 3. But the defendants refuſed 
to produce it, or to permit tuch inſpection ; referring the par- 
ties demanding the ſame, to the /Zamp? boo, in the hands of the 
town clerk (of which Mr. Long had had a copy before, and in 
which the late creation was inlerted), or offered to produce the 
duplicate in their cuſtody, for inſpeGion. 

One of the preſent bailiffs at the trial, though ſubpœnaed for 
that purpoſe with a_/ubpena duces tecum, refuſed to produce the 
ſaid book at the trial, 
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every bailiff, Sc. oftending, in the Jnguiar number; and if the 


ſcribes to be, ſuch perſons as have not been admitted to their 


Thedefendants called no witneſſes; but inſiſted that by the mean. 
ing of flat. 3 Geo. 3. c. 15. they had not incurred any penalty hy 
not producing or permitting an inſpection of the aſſembly book. 

The queſtion was, Whether under the circumſtances of this 
caſe, the defendants were obliged to produce the aſſembly book 
within the meaning of Hat. 3 Geo. 3. 

This caſe was argued twice. iſt, In this term, by Mr. Cy}, 
for the plaintiff, and Serjeant Sayer for the defendants. After. 
wards in Hilary term, by Serjeant Fęſter for the plaintiff, and 
Mr. Dunning for the defendants. 
The objections were two, 1ſt, That the ſtampt book was the 
only book within the meaning of the far, 3 Geo. z. 2dly, 
That the action which was Joint, ought to have been brought 
againſt the defendants ſeparately. . 

Serjeant Sayer for the Ade e. The iſt queſtion is, What 
ſort of inſpection the far. 3 Geo. 3. c. 15. meant to give? And 
clearly, it meant to give no other than was ſufficient to anſwer 
the end of the ſtatute; the ſole object of which is, to prevent 
occaſional freemen from voting at elections: theſe the act de- 


freedom twelve calendar months before the election; and to enable 
the parties to know who are within that deſcription, it provides, 
« that the mayor, Sc. ſhall upon demand of any candidate, his 
agent, or two freemen, permit ſuch candidate, &c. to inſpect 
* the books and papers, wherein the admiſſion of freemen ſhall 
* beentered, &c. But the legiſlature by uſing the words books 
and papers, could never intend that a party ſhould inſpect all the 
books and papers of a corporation for a century back, or any 
other unlimited time; but only ſuch as contain any entry of 
freemen admitted as recently as the laſt twelve months. If fo, 
the aſſembly book (the ſuppreſſion of which is imputed to the 
defendants) is not within the purview of the act; for it is in 
evidence, that no admiſſion whatever had been entered in the 
aſſembly books for the laſt 8 years; that the ſtampt book was 
the only book in which any entry had been made during that 
time; conſequently it was the only book which could afford any 
information on the ſubject of occaſional freemen; and therefore 
the only one which the parties had a right to inſpect. 
2dly, This action ought to have been brought againſt the de- 
fendants ſeparately ; for the words of the ſtatute are, mayor, 
« bailiff, &c. which ſhews, it ought to be brought againſt 


2 | defendants 
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defendants might be joined, the ſtatute would be evaded by leſ- 
ſening the penalty which the party has no right to. Therefore 
the action is ill brought. | 

The court ſeemed clear for the plaintiff upon the firſt objec- 
tion. But thinking the verdict which was taken for five penal- 
ties hard and unreaſonable, inclined to liſten to the ſecond, and 
therefore ordered it to ſtand over for another argument upon this 
latter objection only. 

| Upon the ſecond argument Serjeant Fofer for the plaintiff: 
iſt, as to the verdict being opprefhve, the ſtatute meant to give 
repeated penalties for repeated offences; otherwiſe if a ſingle pe- 
nalty only could be recovered, the object of the legiſlature would 
be entirely fruſtrated ; becauſe it would well anſwer the purpoſe 
of a candidate to indemnify the officer for refuſing. 

With reſpe& to the action being ill brought becauſe jointly 
zyainſt both bailiffs, their ce is but one, and Soth make but 
one officer; therefore the action is well brought againſt them 


jointly. 11 Rep. 2. Auditor Curle's caſe. 1 Show. 289. 2 Mod. 


23. 3 Lev. 399. Carth. 145. Cro. El. 625. 8 Mod. 303. Sal- 
ter v. Groſvenor. 

Lord Mansfield being called away to the Exchequer chamber, 
recommended it to Foſter to conſult his client how many penalties 
he would inſiſt upon. On Lord Mansfeld's return, Fofter de- 
clared he would be content to take one only ; whereupon Lord 
Mansfield called upon the counſel for the other fide to go on. 

Mr. Dunning contra. The object of this act of parliament is 
to make the parties offending pay the penalties, and not a perſon 
who never offended at all. The queſtion is, Whether this action 
is rightly conceived, which ſuppoſes the bailiffs to have com- 
mitted a partnerſhip offence, and therefore to be both liable. 

With regard to the caſes cited, they all fall within this rule 
of diſtinction: that where the offence is in the nature of a 
ireſpaſe, there it is equally competent to the party injured to bring 
a joint or ſeparate action. But where it is an act of omiſſion, 
as in this caſe, the omiſſion of the ore cannot be conſidered as 
the omiſſion of the other. | 

Suppoſing a diſtinct refuſal had been proved, it was competent 
to the party aggrieved to have recovered againſt the bailiff ob- 
truſting, but not againſt the other. Therefore the action ought 
to have been brought ſeparately againſt each of them. 

Lord Mansfield. By the act of parliament to prevent occa- 
fional votes, it is provided, that where the right of election is in 


ircemen, none ſhall vote unleſs they ſhall have been admitted to 
their 
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their freedom twelve calendar months previous to the election; 
with an exception however as to all thoſe, who are made freemen 
upon the foundation of inchoate rights; as by birth, marriage, 
or ſervitude. In this act there is a clauſe, upon which the 
preſent action is brought. I will read it. 

„ And be it farther enacted by the authority aforeſaid, that 
the mayor *, bail, ſheri, town-cler#, or other officer of any 
4 corporation, having the cuſtody of, or power over the records 


of the ſame, &c.” 
You obſerve from my manner of reading it that this clauſe ;; 


technically penned; and though throughout the kingdom it is 
well known theſe offices are executed by more perſons than one, 
and that there are other offices in which many perſons are joined, 
yet this act conſiders each officer as ſingle, and deſcribes him 


according to his office. 
The preſent action was brought againſt the two defendants 


as the bailiff of the town of A/dborough, for refuſing the plain. 
tiff an inſpection of the book or books wherein were entered the 
admiſſion of freemen ; and it is brought againſt them jointly 2 
the barlif or perſons executing that office. (His Lordſhip 


ſtated the caſe verbatim, and proceeded thus :) 


At the trial there was no other queſtion or difficulty than 
barely whether the aſſembly book was within the deſcription of 
the act of parliament. And there can be no doubt as to that; 
becauſe the act relates to all books which contain the nomination 
and admiſſion of freemen, and this is ſuch a book, though it is not 
a book that comes down to late times. But a party may want 
to know whether other perſons have a right by ſervitude, &c. 
as well as to diſcover who are occaſional freemen, therefore he 
has a right to inſpect all ſuch books and papers. In this caſe 
the ſtampt book, at beſt, is but an irregular one. But it did ap- 
pear to me on the ſtate of the caſe, that the bailiffs had conceived 
a doubt upon that point; and having been taught to believe, 
from the circumſtance of the occaſional freemen being entered 
in the ſtampt book, and the act of parliament operating only 
upon ſuch freemen as were admitted within a year, that the 
ſtampt book was the only book within the meaning of the act, 
they had proceeded under an apprehenſion that they were right 
in refuſing an inſpection of any other. 


3 —— 


His Lordſhip laid a ſtreſ. upon the name of each different officer being in the ſingular number. 


That 
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That being the light in which I ſaw their conduct, I did not 

doubt at all that for ſeveral offences ſeveral penalties mi ght be 
recovered; but I thought a verdict for ſo many penalties hard 
and unreaſonable. No doubt if a party choſe to go to the utmoſt 
extent and rigour of the act, he might by repeated demands 
raiſe 10,0007. or a larger ſum. I therefore was willing to liſten 
to the objections, and recommended it to the parties to conſider 
whether they would inſiſt upon all the penalties. 
A formal objection which has been made is, whether the ac- 
tion can be maintained againſt S0; and moſt undoubtedly it 
may; for the breach of truft in one 1s a breach of truſt in both. 
But in this caſe the fact is, that they both refuſed: therefore 
there can be no doubt but that they might be charged fointly. 

Aſton Juſtice. The right given by the act of parliament, is 
a right of inſpecting all books in which the admiſſions of free- 
men are inſerted: and copies may be taken by the parties ap- 
plying. And a candidate may not only want them for the pur- 
poſe of ſeeing who his adverſaries are; but it may be likewiſe 
neceſſary to him for the purpoſe of taking copies of the admiſ- 
fions of his own voters. Therefore he has clearly a right to 
{ce all the books. | 

With regard to the other queſtion whether the action will lie 
againſt them jointly; the bailiffs are in law but one officer. 
If one had opened the books and the other had refuſed, no action 
could lie againſt the latter. But here both refuſed ; and both 
muſt anſwer for the delinquency of both. 

Mr. Juſtice Willes and Mr. Juſtice Asp bur ft of the ſame opinion. 

Let the Paſtea be delivered to the Plaintiff. 


CLARKE verſus 8H E E and Jof NS ON. 


HIS was an action of treſpaſs on the caſe, wherein the 
plaintiff declared, that the defendants on the iſt of 
June 1773, at London, Sc. were indebted to the plaintiff in 
the ſum of 1000 J. for divers ſums of money to the defendants, 
by the plaintiff, at the ſpecial inſtance and requeſt of the de- 
fendants, before that time lent and advanced. There were two 
other counts for money laid out and expended, and for money 
bad and received by the defendants to the plaintiff's uſe. 

To this declaration the defendants pleaded the general iſſue, 


* thereupon iſſue was Joined. | 
| + E | | This 
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This caſe eame on to be tried at the fittings after Trinity term, 
1774, at Guildhall, London, before Lord Mansfield ; 8 a 
verdict was found for the plaintiff, damages 459/. 4s. 4d. and 
Coſts 405. ſubject to the * of the court upon the following 
caſe. 

That David Il bod being a clerk to the plaintiff a 8 md 
receiving money from the plaintiff's cuſtomers, and alſo nego- 
tiable notes for the plaintiff's uſe in the ordinary courſe of by. 
üneſs, paid ſeveral ſums with the ſaid money and notes at differ. 
ent times, to the amount of 4.59/. 45. 4d. to the defendant, 
upon the chances of the coming up of tickets in the Sate 
Lottery of 1772, contrary to the lottery act of the ſaid year 1772, 
The plaintiff and the ſaid 20's ſureties have releaſed him. 

The queſtion was, whether the ſaid Wood onght to have been 
admitted as a witneſs to prove the above caſe, and ſuppoſing his 
evidence admiffible, whether the plaintiff is entitled to recover 
in this action. 

Mr. Davenport for the pleintif. Two queſtions ariſe in this 
caſe, 1ſt, Whether Mood ought to have been admitted as a wit- 
neſs; and 2dly, Whether the plaintiff is entitled to recover! 

Firſt, as to the latter queſtion, whether the plaintiff had x 
right to recover.? This depends upon whether the money was 
originally the plaintiff's property. If it was, and it appears that 
the defendants have no right to withhold it, the law will imply 


an aſſumpſit in this caſe. Now it is in evidence that the money 


was paid to the defendants for the inſurance of chances, con- 
trary to the expreſs prohibition of the at. 12 Geo. 3. c. 36. which 


in that caſe makes the receipt null and void; therefore they are 


wrong doers, and have no right to withhold it. It is likewiſe 


in evidence that this was the identical money which Mood had 


received for his maſter's uſe; conſequently, if the teſtimony of 
Ji ood is admiſſible, the plaintiff is entitled to recover. 
II. Paint. Hd is an admiffible witneſs: 1ſt, Becauſe by the 


releaſe it was indifferent to him whether his maſter recovered or 
not; therefore he is a difintereſted ſervant : but if not, in 


eaſes of neceſſity like this, even an intereſted ſervant may be 3 
witneſs. 2dly, If objected that he was incapacitated, as being 


particeps criminis, the exception will not hold; becauſe here, 
the plaintiff is an innocent perſon; and therefore had a right te te 


call him in ſupport of this action. 
Mr. Buller contra for the defendants. II. Point. Mood is a par- 


#ireps criminis; and therefore clearly incompetent: for no man 
3 ſhall 
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{hall be admitted to prove his own turpitude; as perjury or the 
like, This man was called to. prove himſelf guilty of a breach 
of truſt in embezzling his maſter's money, and alſo of a breach 
of the act of parliament; therefore his evidence was inadmiſh- 
ple. In Holt verſus Tyrell, Eaſt, 13 Geo. 1. R. B. at bar, a 
truſtee: was not allowed to prove himſelf guilty of a breach of 
truſt. The caſe was this; in debt upon bond the defendant 
pleaded the Stat. 5 and 6 Ed, 6. c. 16. againſt buying and 
ſelling offices: and upon the trial a witneſs was called to give 
an account upon what occation the bond was given: but Lord 
Raymond chief juſtice, refuſe.1 to admit him, becauſe he was 
privately entruſted to make the bargain by both parties, and te 
keep it ſecret. | | 

iſt Point, The, plaintiff is not entitled to recover; for there 
is no contract either expreſs or implied in reſpect of him; nor 
was the money ever received as his: on the contrary, the whole 
tranſaction was between the defendant and the witneſs; and ſo 
far as in an illegal proceeding like this, which is % facto void, 


there can be ſaid to be any undertaking by the defendants, it 


has been. complied with: for though they were fortunate by the 
numbers not coming up, yet they have run the riſk, and there- 
fore performed their part of the agreement: conſequently, there 
is no foundation for an action to recover back the money paid. 
It is like the caſe of money given to an agent to bribe a cuſtom- 
houſe officer; in which caſe no action will lie to recover it back; 
or money paid upon an uſurious contract, which was the caſe in 
Tomkins verſus Barnett, 1 Sal-. 22 | 
Lord Mangßeld. That caſe 156 been denied a thoutand 

times, ; 
| Mr. Buller. But the principle is a ſound one, and applies 

in this caſe; namely, that ex maleficio non oritur contractus; ct 
in part delifls pottor eft-conditio defendentis there the tranſaction 
was illegal, therefore no action will he. 

Lord Mansfeld after ſtating the caſe. As tothe firſt queſtion 
there can be no doubt but that Vood was an admiſſible witneſs. 
In Buſs verſus. Racolins, in debt upon the Sat. 2 Geo. 2. c. 24. 
againſt bribery, a man who had taken the bribery oath, was 
| held a competent * to prove that he himſelf had been 

bribed. 

The next queſtion is, whether the plaintiff can maintain this 
action? This is a liberal action in the nature of a bill in equity; 


and if, under the circumſtances of the caſe, it appears that the 
| defendant 
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defendant cannot in conſcience retain what is the ſubje&-mate 
of it, the plaintiff may well ſupport this action. 

There are two ſorts of prohibitions enacted by poſitive law, 
in reſpect of contracts. 1ſt. To protect weak or neceſſitous mei 
from being over-reached, defrauded, - or oppreſſed. There th; 
rule in pari delicto, potior eft conditio defendentis, does not hold, 
and an action will lie; becauſe where the defendant impoſes 
upon the plaintiff it is not par delictum. 

The caſe of Tomkrns verſus Barnett, has been long exploded, 
In Boſanquet verſus Daſhwood, Lord Hardwicke and Lord Talby 
both declared their diſapprobation of it: for in that caſe then 
was not par deiiffum. In the caſe of money given by a bank. 
rupt or his relations * to a creditor, to ſign the certificate, the 
tranſaction is againſt the expreſs prohibition of the act of parliz. 
ment, and both are parties to it, but not equally guilty ; for the 
bankrupt is an oppreſſed party; and therefore the action will liz, 

The next ſort of prohibition is founded upon general reaſon 


of policy and public expedience. There both parties offending 


are equally guilty ; par eff delictum, et potior eft conditio difen- 
dentis. The prohibition in the lottery act, ſat. 12 Geo. 3. c. ö; 
is of this ſort; and in this caſe no doubt but the defendant and 
the witneſs Wood, were equally guilty. Therefore at Guildbal, 
upon the firſt impreſſion, I was of opinion againſt the plaiutif; 
becauſe I thought that the maſter could not ſtand in a better 
fituation than the ſervant, and the ſervant was clearly partieps 
criminis. But I changed my opinion: I thought, and now 
think, the plaintiff does not ſue as ſtanding in the place of 
Wood his clerk: for the money and notes which Hood paid to 
the defendants, are the identical notes and money of the plaintif, 
Where money or notes are paid bond fide, and upon a valuable 
conſideration, they never ſhall be brought back by the true owner; 
but where they come mald fide into a perſon's hands, they are in 
the nature of ſpecific property ; and if their identity can be 
traced and aſcertained, the party has a right to recover. It is of 
public benefit and example that he ſhould : but otherwiſe, if 
they cannot be followed and identified, becauſe there it migit 
be inconvenient and open a door to fraud. Miller verſus Race, 
1 Bur. 452: and in Goligbtiy verſus Reynolds, the identity was 


| traced through different hands and ſhops. Here the plaintiff 


ſues for his identified property, which has come to the hands 


of the defendants iniquitouſly and illegally, in breach of the 
| | | | a(t 
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act of parliament. Therefore they have no right to retain it; 
and conſequently the plaintiff is well entitled to recover. 


The three other judges concurred. 
Judgment for the plaintiff. 


GooDRIGHT ex dim. ELIZABETH CARTER, ter/s 
STRAPHAN and others. 


YT PD N ſhewing caut : why a a new trial ſhould not be granted 
the caſe appeared to be as follows: | 

In ejectment for a houſe in Thames-ſfireet, the leſſor of the 
plaintiff ſhewed a right under the will of one James Roberts, 
dated July 14th, 1710. The defendants claimed as or under 
the repreſentatives of one Greening, who had been in poſſeſſion 
from the year 1737. But it was ſhewn that he had accounted 
for the rents and profits, to the leſſor of the plaintiff and her 
huſband, and therefore there was no pretence for a bar by the 
ſtatute of limitations. But the objection was, that by inden- 
ture bearing date 19th Fuly 1737, and made between Charles 
Carter, and Elizabeth his wife on the one part, and William 
Greening, on the other part, reciting, that Elizabeth Carter, 
the leſſor of the plaintiff, after the deceaſe of Mary Trimmer, 
by virtue of the will of James Roberts, was or would be well 
entitled to the inheritance of the ſaid houſe in Thames-/reet, 
and alſo to three other houſes in Reading and reciting, that the 
ſaid Charles Carter was then indebted to Greening, in 1021. and 
at the ſpecial inſtance and requeſt of the ſaid Charles Carter, 
and Elizabeth his wife, had agreed to furniſh them with a fur- 
ther ſum of 1447. for the maintenance and ſubſiſtence of them 
and their family, fo long as the ſaid Mary Trimmer thould live ; 
by way of mortgage, they demiſe to him as well the ſaid houſe 
in N, as the three houſes in Reading, for the term 
of 99 years, at a pepper-corn rent, from the dearl of the ſaid 
Mary Trimmer; nevertheleſs upon condition, that if the ſaid 
Carter or his wile, or one of them, their executors, admini— 
frators, or aſſigns, ſhould pay to the ſaid Greening the ſaid ſum, 
Cc with intereſt, at the end of Tix months after the deceaſe of 
\Jary Trimmer, then the ſaid indenture of demiſe ſhould ceaſe, 
Cc. and the huſband covenants that he would pay, Cc. and the 
deed was executed by both. 
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Three exhibits were produced, all ſubſequent to the death of 
Charles Carter the huſband. The firſt was an account ſtated 
conſiſting amongſt other articles of a receipt for rent of the houſ: 
in Thames-flreet, from 1755 to 1760, out of which was deducted 
an article for intereſt due, a balance ſtruck, and the account 
ſigned by Elizabeth Carter. 

The ſecond as follows: 23d May, 1763. I do hereby ſurrey. 
der the poſſeſſion of a houſe belonging to me at Reading, late in 
the occupation of Mr. Collins, but now empty, to Mr. Thoma; 
Sanders and William Smith, executors of Mr. William Greening, 
deceaſed, the mortgagee thereof, Signed Elizabeth . wit- 


nieſs Jobn Lewis. 


The third, 23d May, 1763. Mr. Miles, 1 bebe direct 


you to attorn tenant for your houſe and ſhop at Reading, from 
| Lady-day laſt, to Mr. Thomas Sanders and Mr. William Smith, 


executors of Mr. William Greening, the mortgagee of the ſaid 


| premiſes, and to pay them all rent that ſhall become due 


for the ſame, from that time; and I defire you will pay the rent 
that was due at Lady-day laſt, to the ſame perſon as you former- 
ly paid your rent to for my uſe. Signed E/zzabeth Carter; wit- 
neſs John Lewrs. 

Mr. Wallace and Mr. Bearcroft for the defendants argued, 
that the leaſe was not void, but only voidable, and that the acts 
done by the plaintiff amounted to a confirmation of the deed: and 
cited Hutton 55.102. 2. Rep. bo. Wiſcot's caſe. Dyer 91. pl. 13. 
Dyer 1 59. Cro. Elis. 112. Fackſon v. Mordaunt. 1 Rol. Abr. 47;. 

Mr. Dunning, contra, for the plaintiff, infiſted that the deed of 
a married woman is void: and that in this caſe there was no act 
of ratification as to the houſe in Lendon, for which the preſent 
ejectment was brought, whatever there might be as to the lands 
in Reading. That with reſpe&t to the authorities cited, they 


| were all caſes of leaſes, in ſupport of which the court had been 


very liberal: but this was a mortgage, not a leaſe ; and therefore 
not within the reaſon of thoſe caſes. 


Cur. adviſare vult. 
. on 7. 22 * 24th of November, Lord Mans- 


field delivered the opinion of, the court. His lordſhip ſtated 


the caſe as above, and then proceeded as follows. 

It is infiſted by the defendants, that the ſeveral exhibits proved 
in the cauſe amount to a ratification of the mortgage by the 
jeſſor of the plaintiff. In ſtrictneſs, a fine is the proper method 
for a married woman to part with her right ; ſo that. a formality 

| of 
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of law only 18 wanting. But in conſcience ſhe has confirmed 
this ſecurity, which was entered into for the maintenance and 
ſupport of herſelf and family. She and her huſband, in imme- 
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diate want of money for their ſubſiſtence, apply to Greening, to Sraaruax. 


lend them 150 J. upon the mortgage of a reverſion : Greening 
readily acquieſces, advances it without reſerve, and is content 
to lay out of his money till the reverſion ſhould fall in. In a caſe 
ſo circumſtanced, I thought it cruel to contend for the wife, 
that the mortgage was void; and after ſo many ſolemn acts on 
her part, it is a proceeding againſt every principle of natural 
juſtice and equity. Therefore I directed | the jury, that if they 
thought the facts given in evidence amounted to a ſufficient 
confirmation by the wife, they ſhould find for the defendants ; 
and they have ſo done. 

Mr. Wallace at the trial put it upon the footing of 3 by 
huſband and wife reſerving rent or no rent; which the authori- 
ties ſay are not void, but only voidable by the wife after the 
huſband's death, and if ſhe ratifies them ſhe is bound. It was 
anſwered, that thoſe authorities were by way of exception to the 
general rule of law, which ſays, the deed of a married woman is 
15 and they were allowed of for the ſake of agriculture and til- 
lage. That this, it is true, is a leaſe for 99 years, and a century 
ago the court would not have ſeen further; but now it is ſaid 
the court mult look further and ſee the real intent of the deed; 
namely, that it was a mortgage. 

We are all of opinion, that the anſwer is a good one, and 
that the exception to the general rule was allowed of for the 
adrancement of agriculture and tillage. 

We are alſo of opinion, that the court ought to look into the ſub- 
ſtance of the deed, and to ſee with the fins eyes as the reſt of the 
world: it is in ſz6/fance a mortgage, though in form a leaſe for 
99 years. But we think we have good authority to ſay, that 
the wife is nevertheleſs bound by it, and that her ſubſequent 
acts ſet up this mortgage againſt her. 

Perkins, which is a very good authority in point of law, in 
ſe. 154. ſays, It is to be known that a deed cannot have 
*and take effect at every delivery as a deed ; for if the firſt de- 
© livery take effect, the ſecond delivery is void. As in caſe an 
* infant, or a man in priſon, makes a deed, and deliver the ſame 
Las his deed, &c. and afterwards the infant when he cometh to 

* his full age, or the man impriſoned when he is at large, deliver 


* again the ſame deed as his deed, when he delivered before 
1 | 4 as 
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 <* unto me as her deed, the ſecond delivery is good and efeful,” 


iſland of Grenada: and it is brought againſt the defendant 


ſtances may not be equivalent to it without actual delivery? 


ec as his deed, this ſecond delivery is void. But if a married 
«© woman deliver a bond unto me, or other writing as her deed, 
„„ this delivery is merely void ; and therefore if after the 4K 
e of her huſband ſhe being ſole, deliver the fame deeg again 


The year books, Mich. 3 Hen. 6. 4. and IIil. 8 Hen. 6. g. 
confirm the propoſition laid down by Perꝶins; namely, that | 
the deed is not to be re- executed or re-atteſted, but delivered 
only. Now delivery is an act in pazs only. 

The queſtion then is, whether the law has laid down any pre- 
ciſe form in which delivery muſt be made, or whether circum. 


Lord Coke in his Commentary on Lit. 36, ſays, © As a deed 
* may be delivered to the party without words, fo a deed may 
ce be delivered by words, without any act of delivery: as if the 
<« writing ſealed lies upon the table, and the feoffor or obligor 
« ſays to the feoffee or obligee, take up the ſaid writing, it is 
*« ſufficient for you, as it will ſerve your turn, it is a ſuilicient 
« delivery. — 2 Roll. Abr. 26. pl. 2. 

This brings it to the ſingle queſtion, ther theſe facts 
amount to a delivery. Now the mortgage deed was in the hands 
of the mortgagee : the wife, after the death of her huſband the 
mortgagor, ſurrenders poſſeſſion under her own hand to Saunders 
and Smith, the executors of the mortgagee, and orders the tenants 
to attorn to them as executors of the mortgagee in terms. This 
is a clear acknowledgment that the deed was hers, and that 
ſhe was content, the defendants ſhould enjoy according to the 
terms of the deed. 

Therefore we are all of opinion for the defendants, and that theſe 
facts were a confirmation of the mortgage, upon the ground of 
their being equivalent to a re-delivery of the deed. 

Per Cur. unanimouſly. Rule for a new trial diſcharged. 


CAMP BE I I. ver/us H 4LL. 


HIS caſe was very elaborately argued four ſeveral times; 

and now on this day Lord Mansfield ſtated the caſe, and 
delivered the unanimous opinion of the court, as follows: 

Thisis an action that was brought by the plaintiff James Camp- 

bell, who is a natural born ſubject of this kingdom, and who, 

upon the 3d of March, 1763, purchaſed a plantation in the 


William 
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William Hall, who was a collector for his Majeſty of a duty of 


four and an half per cent. upon all goods and ſugars exported from —— 


the iſland of Grenada. And the action is brought to recover 
back a ſum of money which was paid, as this duty of four and an 
half per cent., upon ſugars that were exported from the ifland of 
Grenada, by and on account of the plaintiff. The action is an 
action for money had and received; and it is brought upon this 
ground; namely, that the money was paid to the defendant 
without any conſideration; the duty, for which, and in reſpect 
of which he received it, not having been impoſed by lawful or 
ſufficient authority to warrant the ſame. It is ſtated by the 
| ſpecial verdict, that that money ſtill remains in the hands of the 
defendant, not paid over by him to the uſe of the king, but con- 
tinued in his hands, and ſe continues with the privity and con- 
ſent of his Majeſty's Attorney General, for the expreſs purpoſe 
of trying the queſtion as to the validity of impoſing this duty. 

It came on to be tried at Guz/dhall, and of courſe, from the 
nature of the queſtion, both ſides came prepared to have a ſpecial 
verdict; a ſpecial verdict was found, which ſtates as follows. 

That the iſland of Grenada was taken by the Britiſb arms, in 
open war, from the French king. 

That the iſland of Grenada ſurrendered upon capitulation, 
and that the capitulation on which it ſurrendered, was by re- 
ference to the capitulation upon which the iſland of Martinique 
had before ſurrendered. | 
Ihe ſpecial verdict then ſtates ſome articles of the capitulation, 

and particularly the 5th article, by which it is agreed, That 
Grenada ſhould continue to be governed by its preſent laws 
until his Majeſty's further pleaſure be known. It next ſtates 
the 6th article; where, to a demand of the inhabitants of 
Grenada, requiring that they ſhould be maintained in their 
property and effects, moveable and immoveable, of what nature 
ſoever, and that they ſhould be preſerved in their privileges, 
rights, honors, and exemptions; the anſwer is, the inhabitants, 


being /ubjeFs of Great Britain, will enjoy their properties and 


privileges in like manner as the other 47s Majeſty's fubjedts in 
the other. Britrſh Leeward ande: ſo. that the anſwer is, that 


they will have the conſequences of their being ſubjects, and that 


they will be as much ſubjects as any of the ner Leeward 
Hands. 

Then it ſtates another article of the api N vx. the 
7th artiole, as which they demand, that they ſhall pay no other 
8 duties 


po) 
5 
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ſaid governments, of which the iſland of Grenada is one, thut 


ſhall become inhabitants thereof: We have thought fit to publiſh 


patent under our great ſeal of Great Britain, by which the ſaid 


-uſed and directed in thoſe colonies and provinces of America, 


4 


«% ͤü˖œ 


duties * as EP n eg to * "NEON king ; that the 
capitation tax ſhall be the ſame, and that the expences of the 
courts of juſtice, and of the adminiſtration of government, thould 
be paid out of the king's demeſne: in anſwer to which they are 
referred to the anſwer I have ſtated, as given to the foregoing 
article; that is, being /#5jefs they will be entitled in like 
manner as the other his Maiefty s ſubjects in the Brit Leeward 
. lands. 

The next thing Rated i in the ſpecial verdict is, the treaty. 91 
peace ſigned the 1oth February, 17633 and it ſtates that part 
of the treaty of peace by which the ifland of Grenada is ceded ; 
and ſome clauſes which are not at all material for me to ſtate, 

The next inſtrument is a proclamation under the great ſea], 
bearing date the 7th of October, 1763, wherein amongſt other 
things it is ſaid as follows : 

Whereas it will greatly contribute to the ſpeedy ſettling our 


our loving ſubjects ſhould be informed of our paternal care for 
the ſecurity of the liberties and properties of thoſe who are and 


and declare by this our proclamation, that we have in our /erters 


governments are conſtituted, given expreſs power and directiun 
to our governors of the ſaid colonies reſpectively, that fo foon 
as the ſtate and circumſtances of the ſaid colonies will admit 
thereof, they ſhall, with the advice and conſent of the members 
of our council, ſummon and call general aſſemblies, within the | 
ſaid governments reſpectively, in ſuch manner and form as is 


which are already under our immediate government; and ue 
have alſo given power to the ſaid governors, with the conſent of 
our ſaid councils, and the repreſentatives of tbe people, to be 
ſummoned as aforeſaid, to make, conſtitute, and ordain laws, 
Natutes, and ordinances, for the public peace, welfare, and good 
government of our ſaid colonies and the inhabitants thereof, as 
near as may be agreeable to the laws of England, and under 
ſach regulations and reſtrictions, 2s are uſed in our other colo- 
nies. 

The next inſtrument Rated I in the ſ pecial verdict, is the /etfers 
patent under the great ſeal, or rather a proclamation, bearing 
date the 26th March, 1764 ; wherein, the king recites a ſurvey 


and diviſion of the ceded iſlands, and that he had ordered them 
5 | to 


Michaelmas Term 15 Geo, 3. B. R. 


207 


—_ 


»» " 


to be divided into allotments, as an invitation to purchaſers 
o come in and purchaſe upon the terms and conditions ſpecified 


in that proclamation. 4, 

The next inſtrument ſtated, is the letters patent under the 
great ſeal, bearing date the gth of April, 1764. In theſe letters 
here is a commiſſion appointing General Melville governor, with 
1 power to ſummon an aſſembly as ſoon as the ſtate and circum- 
gances of the iſland would admit, and to make laws with con- 
ent of the governor and council, with reference to the manner 
of the other aſſemblies of the king's provinces in America. 
This inſtrument is dated the gth of April, 1764. The gover- 
nor arrived in Grenada on the 14th December, 1764, and before 
the end of the year 1765, an afſembly actually met in the 
iland of Grenada. But before the arrival of the governor at 
Crenada, indeed before his departure from London, there is 


another inſtrument upon the validity of which the whole queſtion 


turns, which inſtrument contains /erfers patent under the great 
ſeal, bearing date the 2oth July, 1764. Wherein, the king re- 
citing, that whereas, in Barbadoes, and in all the Britiſb Leeward 
Hands, there was a duty of four and an half per cent. upon all 
ſugars, &c. exported ; and reciting in theſe words; that whereas 
it is reaſonable and expedient, and of importance to our other 
ſugar iſlands, that the like duty ſhould take place in our faid 
iſland of Grenada; proceeds thus: We have thought fit, and 
our royal will and pleaſure is, and we do hereby, by virtue of 
our . prerogative royal, order, direct, and appoint, that from 
and after the 29th day of September next enſuing the date of 
theſe preſents, a duty or-impoſt of four and an half per cent. 
in ſpecie, ſhall be raiſed and paid to us, our heirs and ſuc- 
ceſſors, upon all dead commodities, the growth and produce of 
our ſaid iſland of Grenada, that ſhall be ſhipped off from the 
ſame, in lieu of all cuſtoms and import duties, hitherto collected 
upon goods imported and exported into and out of the faid 
and, under the authority of his moſt Chriſtian Majeſty. 

The ſpecial verdict then ſtates that in fact this duty of four 
and an half per cent. is paid in all the Britiſb Leeward Iflands, 
and ſets forth the ſeveral acts of aſſembly relative to theſe duties. 
They are public acts: therefore I ſhall not ſtate them; as any 
gentleman may have acceſs to them; they depend upon different 


circumſtances and occaſions, but are all referable to thoſe duties 


in our iſlands, This, with what I ſet out with in the opening, 
I : E 
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ſubject to the legiſlature, the parliament of Great Britain. 


quered country. 


2 


is the whole of the ſpecial verdict —_— is material to the queſ- 
tion. 

The Ls queſtion that ariſes ont of all theſe facts found by 
the ſpecial verdict, is this; whether the letters patent under the 
great ſeal, bearing date the 2oth Fady, 1764, are good and valid 
to aboliſh the French duties; and in heu thereof to impoſe the 
four and half per cent. duty above mentioned, which i is paid in 
all the Br:t#:/h Leeward lands? 

It has been contended at the bar, that the Jerrers patent are 
void on two points; the h is, that although they had been 
made before the proclamation of the 7th October, 176 3» yet 
the king could not exerciſe ſuch a legiſlative power over a con- 


The ſecond point 1s, that 9 the king had ſufficient pow- 
er and authority before the 7th October, 1763, to do ſuch legiſ. 
lative act, yet before the letters patent of the 2oth Jah, 1764, 
he had diveſted himſelf of that authority. 

A great deal has been ſaid, and many authorities cited relative 
to propoſitions, in which both fides ſeem to be perfectly agreed; 
and which indeed are too clear to be controverted. The ſtating 
ſome of thoſe propoſitions which we think quite clear, will 
lead us to ſee with greater perſpicuity, what is the queſtion up- 
on the firſt point, and upon what hinge it turns. I will ſtate 
the propoſitions at large, and the firſt is this: 

A country conquered by the Britiſb arms becomes a dominion 
of the king in right of his crown; and therefore neceſſarily 


The 2d is, That the conquered. inhabitants once received 
under the king's protection, become ſubjects, and are to be 
univerſally conſidered in that light, not as enemies or aliens. 

The zd, That the articles of capitulation upon which the 
country 1s ſurrendered, and the articles of peace by which it 
is ceded, are ſacred and inviolably according to their true in- 
tent and meaning. 

The 4th, That the ow and legiflative overnment of every - 
dominion, equally affects all perſons and all property within the 
limits thereof; and is the rule of deciſion for all queſtions which 
ariſe there. Whoever purchaſes, lives, or ſues there, puts him- 
ſelf under the law of the place. An Enghſhman in Ireland, 
Minorca, the Ile of Man, or the Plantations, has no FRY 


diſtin& from the natives. ; 
The 
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The 5th, That the laws of a conquered. country continue in 


force, until they are altered by the conqueror : the abſurd ex- 
ception as tO Pagans, mentioned in Calvin's caſe, ſhews the uni- 
verfality and antiquity of the maxim. For that diſtinction 
could not exiſt before the Chriſtian era ; and in all probability 
oſs from the mad enthutiaſm of the Croz/ades. In the preſent 
caſe the capitulation expreſſly provides and agrees, that they ſhall 
continue to be governed by their own laws, until his majeſty's 
further pleaſure be Known. 

The 6th, and laſt propoſition is, that if the king, (and when 


| ſay the king, I always mean the king, without the concurrence | 


of parliament) has a power to alter the old and to introduce new 
lars in a conquered country, this legiſlation being ſubordinate, 
that is, ſubordinate to his own authority in parliament, he cannot 
make any new change contrary to fundamental principles: hecan- 
notexempt an inhabitant from that particular dominion; as for 
inſtance, from the laws of trade, or from the power of parliament, 
or give him privileges excluſive of his other ſubjects; and ſo in 
many other inſtances which which might be put. 

But the preſent change, if it had been made before the 7th 
04:ber 1763, would have been made recently after the ceſſion 
of Grenada by treaty, and is in itſelf moſt reaſonable, equitable, 
and political ; for it is putting Grenada, as to duties, on the ſame 


footing with all the Britiſh Leeward Iſlands. If Grenada paid 


more it would have been detrimental to her; if leſs, it muſt be 
detrimental to the other Leeward lands: nay, it would have 
been carrying the capitulation into execution, which gave the 
people of Grenada hopes, that if any new tax was laid on, their 
cle would be the ſame with their fellow ſubjects in the other 
Leeward Iſlands. 


The only queftion - then on this firſt point is, whether the 


king had a power to make ſuch change between the 1oth of 
February, 176 3, the day the treaty of peace was figned, and the 
7th OGober, 1763? Taking theſe propoſitions to be true which 
[ have ſtated ; the only queſtion is, whether the 4ing had of 
line if that power ? x 
It is left by the conſtitution to the king s authority to grant 
or retuſe a capitulation : if he refuſes, and puts the inhabitants 
to the {word or exterminates them, all the lands belong to him. 


lf he receives the inhabitants under his protection and grants 


them their property, he has a power to fix ſuch terms and con- 
ditions as he thinks proper. He is intruſted with making the 
2 H | treaty 
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Treland. 


Wales. 


Beravick, 


Dan oo. 
treaty of peace : he may yield up the conqueſt, or retain it Upon 
what terms he pleaſes. Theſe powers no man ever diſputed, 
neither has it hitherto been controverted that the king might 
change part or the whole of the law or political form of goyern- 
ment of a conquered dominion. | 

To go into the hiſtory of the conqueſts made by the crown 
of England. 5 

The conqueſt and the alteration of the laws of Ireland haue 
been variouſly and learnedly diſcuſſed by lawyers and writers of 
great fame, at different periods of time: but no man ever faig, 
that the change in the laws of that country was made by the 
parliament of England: no man ever ſaid the crown could not 
do it. The fact in truth, after all the reſearches which have 
been made, comes out clearly to be, as it is laid down by Lord 
Chief Juſtice Vaugban *, that Ireland received the laws of 
of England, by the charters and commands of Her. 2, king 
Jobn, Hen. 3. and he adds an et cetera to take in Ed. 1, and 
the ſubſequent kings. And he ſhews clearly the miſtake of 
imagining that the charters of the 12th of John, were by the 
aſſent of a parliament of Jreland. Whenever the firſt parliament 


was called in Ireland, that change was introduced without the 


interpoſition of the parliament of England; and mult therefore 
be derived from the crown. | 

Mr. Barrington is well warranted in ſaying that the ſtatute of 
Wales, 12th Ed. 1ſt, is certainly no more than regulations made 
by the 4ing in his council, for the government of Wales, which 
the preamble ſays was then totally ſubdued. Though, for va- | 
rious political purpoſes, he feigned //ales to be a eoff of his 
crown; yet he governed it as a congueff. For Ed. 1it never 
pretended that he could, without the aflent of parliament, make 
laws to bind any part of the realm. | 

Berwick, after the conqueſt of it, was governed by charters 
from the crown without the interpoſition of parliament, till the 


reign of Fac. 11t. 


 Cofeony, 
Guienne. 
Calais. 


All the alterations in the laws of Gaſcony, Guienne, and 
Calais, muſt have been under the 4ing's authority; becauſe all 
the acts of parliament relative to them are extant. For they 


were in the reign of Edward zd, and all the acts of parlia- 


ment of that time are extant. There are ſome acts of par- 
liament relative to each of theſe conqueſts that I have named, 
but none for any change of their laws, and particularly with re- 
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-d to Calais, which 1s alluded to as if their laws were con- 
ſdered as given by the crown. 

geſides the garriſon, there are inhabitants, property, and trade 

in Gibraltar: ever ſince that conqueſt the king has made orders 
5 regulations ſuitable to thoſe who live, &c. or trade, or enjoy 
property in a garriſon town. 

The Attorney General alluded to a variety of inſtances, and 
ſereral very lately, in which the king had exerciſed legiſlation 
in Minorca : there, there are many inhabitants, much property, 
and trade. If it is ſaid that the king does it as coming in the 
place of the king of Sparn, becauſe their old conſtitution remains, 
the ſame argument holds here. For before the 7th October 176 I, 
the original conſtitution of Grenada continued, and the king 
ſtood in place of their former ſovereign. 

After the conqueſt of New York, in which moſt of the old 
Dutch inhabitants remained, king Charles 2d changed the 
form of their conſtitution and political government ; by granting 
it to the duke of York, to hold of his crown, under all the re- 
gulations contained in the /e/fers patent. 

It is not to be wondered at that an adjudged caſe in point has 
not been produced. No queſtion was ever ſtarted before, but 
that the king has a right to a legiſlative authority over a con- 
cuered country; it was never denied in Weſtminſter-ball ; it 
never was queſtioned in parliament. Co4e's Report of the ar- 
guments and reſolutions of the judges in Caluin's caſe, lays it 
down as clear. If a king (ſays the book) comes to a kingdom 
by conqueſt, he may change and alter the laws of that kingdom ; 

but if he comes to it by title and deſcent, he cannot change the 
laws of himſelf without the conſent of parliament*, It is plain 
he alludes to his own country, becauſe he alludes to a country 
where there is a parliament. 

The authority alſo of two great names has been cited, who 
take the propoſition for granted. In the year 1722, the aſſembly 
of Jamaica being refractory, it was referred to Sir Philip Yorke 
and Sir Clement Wearge, to know © what could be done if the 
* aſſembly ſhould obſtinat-ly continue to withhold all the uſual 
* ſupplies.” They reported thus: If Jamaica was ſtill to 
* be conſidered as a conquered ifland, the king „ a right to levy 
taxes upon the inhabitants; but if it was to 
* the /ame /ight as the other colonies, no tax could be impoſed 
on the inhabitants but by an aſſembly of the * or by an 
* act of parliament.” 

They 
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They conſidered the diſtinction in law as clear, and an ingir. 
putable conſequence of the iſland being in the one ſtate or in 
the other. Whether it remained a conqueſt, or was made f 
colony they did not examine. I have upon former occaſiong 
traced the conſtitution of Jamaica, as far as there are papers and 
records in the offices, and cannot find that any Spaniard remain. 
ed upon the iſland ſo late as the reſtoration ; if any, there were 
very few. IT a queſtion I lately put to a perſon well informed 
and acquainted with the country, his anſwer was, there were no 
Spaniſh names among the white inhabitants, there were among 
the negroes. King Charles 2d by proclamation invited ſettlers 
there, he made grants of lands: he appointed at firſt a governor 
and council only: afterwards he granted a commiſſion to the 
governor to call an aſſembly. 

The conſtitution of every province, immediately under the 
king, has ariſen in the ſame manner; not from grants, but 
from commiſſions to call aſſemblies: and therefore, all the Spa. 
niards having left the iſland or been driven out, Jamaica from 
the firſt ſettling was an Engliſb colony, who under the authority 
of the king planted a vacant iſland, belonging to him in right of 
his crown ; like the caſes of the iſland of St. Helena and St. * 
mentioned by Mr. Attorney General. 

A maxim of conſtitutional law as declared by all the Pee in 
Calvuin's caſe, and which two ſuch men in modern times as Sir 
Poli Yorke, and Sir Clement Fearge, took tor granted, will 


require ſome authorities to ſhake. 
But on the other fide, no book, no ſaying, no opinion has been 


cited; no inſtance in any period of hiſtory produced, where a 
doubt has been raiſed concerning it. The council for the plain- 


tiff no doubt laboured this point from a diffidence of what might 


be our opinion on the ſecond queſtion. But upon the ſecond 
point, after full conſideration we are of opinion, that before the 
letters patent of the 20th July, 1764, the king had precluded 
himſelf from the exerciſe of a legiſlative authority over the iſland 
of Grenada. 

The firſt and material inſtrument is the proclamation of the 
7th October, 1763. See what it is that the king there ſays, with 
what view, ang how he engages himſelf and pledges his word. 

For the better ſecurity of the liberty and property of thoſe 


© who are or ſhall become inhabitants of our iſland of Grenada, 


« we have declared by this our proclamation, that we have 


*«« commiſſioned our governor (as ſoon as the ſtate and circum- 
1 ſtances 


* 
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g,, Sc. With what view is this made? It is to invite 
ſettlers and ſubjects : and why to invite? That they might think 


an aſſembly, than under a governor and council only. 

Next, having eſtabliſhed the conſtitution, the proclamation of 
the 20th March, 1764, invites them to come in as purchaſors : 
in further confirmation of all this, on the gth April, 1764, three 
months before Fuly, an actual commiſſion is made out to the 

vernor to call an aſſembly as ſoon as the ſtate of the iſland 
would admit thereof, You obſerve, there is no reſervation in the 
proclamation of any legiſlature to be exerciſed by the Aung, or by 
the governor and council under his authority in any manner, 
until the aſſembly ſhould meet; but rather the contrary : for 
whatever conſtruction is to be put upon it, which perhaps may 
be very difficult through all the cafes to which it may be ap- 
plied, it alludes to a government by /aws in being, and by 
courts of juſtice, not by a legiſlative authority, until an aſſem- 
bly ſhould be called. There does not appear from the ſpecial 
verdict, any impediment to the calling an aſſembly immediately 
on the arrival of the governor, which was in December, 1764. 
But no aſſembly was called then or at any time afterwards, till 
the end of the year 1765. | | 

We therefore think, that by the two proclamations and the 
commiſſion to governor Melville, the king had immediately and 


zrrecoverably granted to all who were or ſhould become inhabit- 


ants, or who had, or ſhould require property in the ifland of 
Grenada, or more generally tt all whom it might concern, that 
the ſubordinate legiſlation over the iſland ſhould be exerciſed by 
an aſſembly with the conſent of the governor and council, in 
like manner as the other iſlands belonging to the king. 
Therefore, though the aboliſhing the duties of the French king 
and the ſubſtituting this tax in its ſtead, which according to the 
finding in this ſpecial verdict is paid in all the Britiſb Leeward 
Hande, is juſt and equitable with reſpe&t to Grenada itſelf, 
and the other Britiſp Leeward Iſlands, yet, through the inat- 
tention of the king's ſervants, in inverting the order in which the 
inſtruments ſhould have paſſed, and been notoriouſly publiſhed, 
the laſt act is contradictory to, and a violation of the firſt, and 
is therefore void. How proper ſoever it may be in reſpect to the 
object of the letters patent of the aoth Fuly, 1764, to uſe the 


words of Sir Philip Yorke and Sir Clement Wearge, it can only 
3 1 © H 


« ances of the colony will admit,) to call an aſſembly to enact 1774. 


HALL 
verſus 


their properties, &c. more ſecure if the legiſlation was veſted in Camezerr. 
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Mere length 
of time, ſhort 
of the period 
fixed by the 
fat. of limi- 
tations, and 
unaccompanied 
with any cir- 
cumſtances, is 
not of itſelf a 
ſufficient 
ground to 
preſume a re- 
leaſe or ex- 
tinguiſhment 
of a quit- 
rent. 


ment in queſtion. 


nne 


&« now be done, by the aſſembly of the ifland, or by an ad of the 
„ parliament of Great Britain.” 


The contqueace 1 is, judgment muſt be . for the olaintif 


ELDRIDGE verſus KNOTT and others, 


PON ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, Mr. Juſtice Aſp bur t reported from Baron Eyre 

as follows : This was an action of treſpaſs for breaking and enter 
ing the plaintiff's houſe, and deſtroying his goods. 
guilty. Verdict for the plaintiff. 

The defendants were bailiffs of Dn Rolle, Eſq; lord of 
the manor of Eaſt Suderly and Lockerly in the county of Wilts; 
and the treſpaſs complained of, was for taking a diſtreſs for quit. 
rents due to the lord, in right of this manor, 
it appeared, that till the year 1736, a quit-rent had been te- 

gularly paid to the reſpective lords of this manor, for the tene. 
That in the year 1738, a demand was made 
and refuſed ; fince which time there had been no further de- 
mand, nor had any payment been made, till within theſe few 
years, from the year 1736 to the time of the preſent action. 
That in 1736, an action was tried between the lord of the 


Plea not 


Upon evidence 


manor, and the owner of the tenement in queſtion, for cutting 


given for the tenant : 


of the quit-rent ; 


and the jury found it was. 
Mr. Buller had moved for a new trial upon the ground of 


down two timber trees growing thereon ; when a verdi& was 
ſince which the owners of the tenement 
in queſtion had refuſed to pay this quit-rent, or to attend the 
lord's court. 

Upon theſe facts Mr. Baron Eyre was of opinion, thee though 
the claim of the defendant was not barred by the „at. of limi- 
tations, yet, that a non-payment and acquieſcence for 37 years, 
was a ſufficient ground to preſume a releaſe or extinguiſhment 
and left it to the jury to ſay, whether, upon 

the evidence, they would or would not preſume it was ſo re- 
- leaſed or extinguiſhed: | 


this being a miſdirection of the judge, and that the verdict was 


againſt evidence. 


Mr. Serjeant Davy and Mr. Kirby ſhewed for cauſe ; that 


though there was no caſe exactly in point, yet by analogy to the 
reaſoning and decition of the court in a variety of caſes, the di- 


rection of the judge in this caſe, was clearly a right direction. 


In 


* 


f 
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In 1 Burr. 434. a Caſe is cited by the court, where payment of 
2 bond was preſumed within 18 years. So in Quo. War. cir- 
cumſtances may make it reaſonable to refuſe an information 
within 20 vears. Even a grant from the crown has been pre- 
ſumed, which muſt be by matter of record, OE ſuch record 
did not appear *. | | 

In this caſe there has been an acquieſcence for 34 years, and 
ſuch acquieſcence not merely facit, but after a demand made 
und a refuſal given: therefore the defendant ought to ſhew ſome 
reaſon why, after ſuch refuſal, no fubſequent demand was made, 
till juſt upon the eve of the preſent action; or the court will 
think, with the judge who tried the cauſe, that there is ground 
to preſume he has releaſed his right. | 

Mr. Mansfield, contra. In all the inſtances which have been 
mentioned, the length of time has been accom panied with cir- 
cumſtances : but here there are no circumſtances; only mere 
non-payment. On the other hand, the quit-rent had been re- 
gularly paid till the year 1736. In 1738 it is demanded, and 
a refuſal given; but the demand, at that time, is a ſtrong proof 
that no conveyance or releaſe of it had been made ſince the laſt 
payment; if there had, the tenant would have aſſigned it as a 
cauſe of refuſal; but no ſuch reaſon is aſſigned. If no circum- 
ſtances appear, the fact of non-payment alone is not of itſelf a 
ſufficient ground to ſupport the preſumption contended for; if 
it were, the ſtatute would be of no effect at all. 


Lord Mansfield ſtopt him. The ſtatute of limitations is a 


poſitive bar from length of time; and operates ſo conclufively, 
that although the jury and the court are ſatisfied that the claim 
let up ſubliſts, yet they ar are bound by the ſtatute to defeat the 
claim. 

There are many caſes not within the ſtatute, where from a 
principle of quieting poſſeſſion the court has thought that a jury 
ſhould preſume any thing to ſupport a length of poſſeſſion. 

Lord Coke ſays ſomewhere, that an act of parliament may be 
| preſumed ; and of late it has been held, that even in the caſe of 
the crown, which is not bound by the ſtatutes of limitation, a 
gant may be preſumed from great length of poſſeſſion. It was 
o done in the caſe of the corporation of Hull and Horner: * not 
that, in ſuch caſes, the court really thinks a grant has been made; 
becauſe, it is not probable a grant ſhould have exiſted, without 
its being upon record ; but they preſume the, fact, for the pur- 
poſe and from a principle of quieting the poſſeſſion. 

2 But 
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But there is no inſtance of ſetting up any length of time within 
the limitation fixed by the ſtatute, as a bar to the demand: and 
in caſes of quit- rents, like the preſent, the reaſon for carrying 
back the limitation to the period fixed by the ſtatute, namely 
50 years, is the ſtronger ; becauſe the conſideration is ſo trifling. 
Though if a real ground for ſuppoſing a releaſe or extinguiſh. 
ment appeared, the ſmallneſs of the claim would have no weight. 
But in this caſe there is mere length of time, which, barely 4; 
ſuch, ought not to be received as a Sar, and if fo, the caſe 
ſands without a pretence for ſuppoſing a releaſe or extinguiſh. 
ment. Becauſe, on the other hand, the exact time when the 
payment was firſt refuſed is in proof ; and further, the real 
or more probable ground of ſuch refuſal appears ; namely, that 


the tenant had ſucceeded in an action between him and his lord; 


not that the lord had releaſed it by any conveyance, or the like: 
and if ſo, it might be a good while before the lord might think 
proper to bring an action for half a crown. Therefore I am of 
opinion, that, upon the evidence, it ought not to have been left 
to a preſumption of law, within a leſs time than the period 


fixed by the ſtatute. 


 Afon Juſtice. A preſumption from mere length. of time, 
which is to ſupport a right, is very different from a preſump- 
tion to defeat a right: here, the preſumption is to defeat the 
right of the lord to a ſmall payment of half a crown, within the 
50 years limited by the ſtatute ; and therefore, upon mere length 
of time, unaccompanied with other circumſtances, ſuch limita- 
tion ought not to be altered and another ſet up. Belides, in 
this caſe, there is reaſon to ſay, that a different foundation of 
refuſal, than that which it is contended ſhould be preſumed, 
appears; which is, that the tenant had defeated the lord in 
a law-ſuit depending between them: therefore, I am of opinion 
that the preſumption is defective, and that a new trial ſhould 
be granted. 

Mr. Juſtice Villes, and Mr. Ne Aſphurf, were of the 


dame opinion. 
Per Cur. Rule for a new trial made abſolute. 
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Dor ex dim. Fis AR and Wife, and Tax To R and Wile, 
verſus PROSs ER. 


1 TPON a rule to ſhew cauſe why a new trial ſhould not be 
Þ granted in this cate, Lord Mansfield reported as follows: 
This was an ejectment brought by the plaintiff for an undivid- 
ed moiety of certain lands in Enfeld, in the county of Middleſex. 

The leſſors of te plaintiff claimed title under Mary Taylor, who 
was lenumt in tail in common, of the lands in queſtion, with 
her ſiſter under the will of one Per4ins. The ſiſter was married 
to Stevens, after which, in the year 170 105 there was a deed of 
partition, between Mary Taylor and Stevens, for the life of 
Stevens; by which deed all the lands in Enfield were allotted to 
him, and under which he enjoyed them 'till the year 1734, 
when he died: Mary Taylor died ſome years before. 

From the year 1734, one tenant in common namely, the wife 
of Stevens, had been in the ſole poiicſion of theſe lands, with- 
out any claim or demand by any perſon or perſons claiming under 
Mary Taylor, deceaſed, the other tenant in common. No a&usa/ 
cuſier was proved; but upon the circumſtances, I left it to the 
jury to ſay, whether there was not ſufficient evidence before them 
to preſume an actual ouſter; and ſuppoſing there was an agua! 
oufer, in that caſe, the leſſors of the plaintiff were barred by 
the ſtatute of limitations. The jury found that there war 
ſufficient evidence to preſume an a&ual ouſter. | 

Mr. Dunning and Mr. Barnes, for the plaintiff. It is a gene- 
ral rule of law, that the poſſeſſion of one tenant in common, is 
the poſſeſſion of both; and there is no ground for any diſtinction 
in this caſe, ſo as to take it out of the general rule. If an 
actual otſter had been proved, the caſe would have been diffe- 
rent. But here, no evidence whatſoever is given of any 4 
cſter, or of a tortious poſſeſſion: on the contrary, it appears 
that the poſſeſſion was only by permiſſion of his companion, and 
as a conſequence of ſuch permiſſion he received the rents and 
profits. But the bare perception of rents and profits, is no ouffer; 
and without an a&ral ouJer, the ſtatute of limitations is no bar 
zz2init a tenant in common. To this purpoſe they cited Reading 
verſus Royſton, 2 Salk. 424. reported likewiſe in 2 Lord Raym. 
630. Fairclaim ex dim. Fp/om verſus Shackleton. Eaft. 10 Geo. 3. 
reported ſince in 5 Burr. 2604. and in 2 Blacktone Rep. 690. 
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PROSSER. 


. 


Mr. Vallace and Mr. Widmore, contra, for the N ad. 
mitted, that where there is no oufter, the ſtatute of limitations 
does not bar the other tenant in common. But here the; jury 
have found an actual ouſter, and the only queſtion is, whether 
they were warranted in ſo doing. As to the caſe of Epſom 
verſus Shackletorn, no expuliion or oufter was found in that Caſe ; 
the ſingle queſtion was, whether the plaintiff was barred by . 
ſtatute of limitations, after a poſſeſſion of 26 years; and the 
court held he was not: but Lord Mangfeld there ſaid, if a queſ- 
tion had been made at the trial, whether the plaintiff was oz/fed, 
it might have been a fact to have been left to the Jury. id Here 
the queſtion was made, and the circumſtances left to the jury 
were ſufficient in point of law for them to preſume an a 
ouſter ; namely, an uninterrupted poſſethion and receipt of the 
rents and profits for 40 years. To this _ _ Cited 


12 Mod. 658. 659. 1 Lord Raym. 310. 


Lord Mansfield. It is very true that I told the jury, they were 
warranted by the length of time in this caſe, to preſume an ad- 


werſe poſſeſlion and outer by one of the tenants in common, of 


his companion; and I continue ſtill of the ſame opinion.—Some 
ambiguity ſeems to have ariſen from the term ** a&ual u¹ẽ, 
as if it meant ſome act accompanied by real force, and as if a 
turning out by the ſhoulders, were neceſſary. But that is not 
ſo. A man may come in by a rightful poſſeflion, and yet hold 
over adverſely without a title. If he does, ſuch holding over, 
under circumſtances, will be equivalent to an anal av. For 
inſtance, length of poſſeffion during a particular eſtate, as a 
term of one a years, or under a leaſe for lives, as long 
as the lives are in being, gives no title: But if tenant pur autre 
de hold over for 20 years after the death of ceſtuy que vie, ſuch 
holding over will in ejectment be a complete bar to the remain- 
der man or reverſioner; becauſe it was adverſe to his title. 80 
in the caſe of tenants in common: the poſſeſſion of one tenant 
in common, eo nomine, as tenant in common, can never bar his 

companion; becauſe ſuch poſſefſion is not adverſe to the right : 


of his companion, but in ſupport of their common title; and 


by paying him his ſhare, he acknowleges him co-tenant, Nor 
indeed is a re/ufal to pay of itſeſ, fafficient; without denying his 
title. But if, upon demand by the co-tenant of his moicty, the 
other denies to pay, and denies bis title, ſaying he claims the 
v-hole and will not pay, and continues in poſſeflion; ſuch pot- 
ſeiion is adverle and outer enough. The queſtion then 18, 
whether the poſſeſſion in this caſe, after the death of event, 
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in the year 1734; that is, after the particular eſtate ended, 
was a poſſeflion as tenant in common, eo nomine or adverſe ? 

It is a potietiion of near 40 years, which is more than qua- 
druple the time given by the ſtatute for tenants in common to 
bring their action of account if they think proper; namely, 

x years: But in this caſe no evidence whatſoever appears of any 
account demanded, or of any payment of rents and profits, or of 


any claim by the leſſors of the plaintiff, or of any acknowlegement 


of the title in them, or in thoſe under whom they would now ſet 
up aright. Therefore Iam clearly of opinion, as I was at the trial, 
that an undiſturbed and quiet poſſeſſion for ſuch a length of time 
isa ſufficient ground for the jury to preſume an a&7ual 38 85 
and that they did right in ſo doing. 

Alen Juſtice, There have been frequent diſputes as to how 
fr the poſſeſſion of one tenant in common ſhall be ſaid to be the 
poſſeſſion of the other, and what acts of the one ſhall amount to 
an aFual ouſter of his companion. As to the firſt, I think it is 
only where the one holds poſſeſſion as ſuch, and receives the 
rents and profits on account of St With reſpect to the ſecond 
if no actual ouſter is proved, yet it may be inferred from circum- 
ſtances, which circumſtances are matter of evidence to be left to 
2 jury. Now in this caſe, there has been a le and quiet poſſeſſion 
for 40 years, by one tenant in common only, without any de- 
mand or claim of any account by the other, and without any 
payment to him during that time. What is adverſe poſſeſſion 
or ouſter, if the uninterrupted receipt of tae rents and profits 
without account for near 40 years is not? 

Milles Juſtice. This cafe muſt be determined upon its own 
circumſtances, The poſſeſſion is a poſſeſſion of 16 years above 
the 20 preſcribed by the ſtatute of limitations, without any claim, 
demand, or interruption whatſoever; and therefore, after a 
peaceable poſſeſſion for ſuch a length of time, I think it would 
de dangerous now to admit a claim to defeat ſuch poſſeſſion. 
However ſtrict the notion of a&fnal ouſter may formerly have 
been, I think adverſe poſſeſſion is now evidence of afual ouſter : 
and therefore entirely agree that under the circumſtances which 
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appeared at the trial, it was very properly left to the jury to 


preſume an actual ouſter in this caſe. 

Aſphurſt Juſtice. I am entirely of the fame opinion. Here 1s a 
poliefſion of near 40 years, without any claim by the leſſors of the 
plaintiff to a ſhare of the rents and profits, and without any acknow- 


legement of his right, by the other tenant in common. After 
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ſo long an 8 think the jury were well warranted to 
preſume any thing in ſupport of the detendant's title, and they 
might preſume, either an a&ual ouſter or a.conveyance, Wit, 
reſpect to the caſe of Fairclaim ex dim. E gſom verſus Shackleton, 
the preſent queſtion was not properly before the court in that 
caſe. The ſingle queſtion there was, whether the plaintiff was 
barred by the ſtatute of limitations. The poſſeſſion was a pol. 
ſeflion of 26 years; but in that caſe, it was not left to the jury to 
preſume- either an adverſe poſſeſſion or an actual oufter. Thy 
fact therefore was not found, and it is not the province of the 
court, but of the jury to preſume facts. But here it was left to 
the jury, and the jury have preſumed an actual outer; ang | 

think that aſter a quiet uninterrupted and undifturbed pofleſſion 
of 40. years, they were well warranted in fo doing. 

Rule for a new. trial diſcharged, 


* 


RE x ver/us CARTER, 


H Is was an information in the nature of a 9 warrantt, 
againſt the defendant, to ſhew by what authority he claim- 
ed to exerciſe the office of burgeſs of the borough of Porſſnautb. 
The information alleged, and it was admitted in the plea, that 
this office and franchiſe of a burgeſi has been, and till is, a 
place, Ace, and /ranchije of great truſt and pre-eminence within 
the ſaid borough touching the rule and government of the jaid 
borough, and the adminiſtration of public juſtice. The plea, they 
ſet forth, that within tae ſaid borough there have been, and now 
of right ought to be, an indefinite number of burgeſſes. That by 
a charter, 3.Car. 1. the mayor, aldermen, and burgeſſes were 
incorporated .under the name and title of the mayor, 1 
and burgeſſes of the borough of Portſmouth. That the charter 
ee de the firſt mayor, and twelve perſons to be aldermen, 
and then grants, * that it ſhould and might be lawful for the 
% mayor and aldermen, &c. or the major part of them, from 
ce time to time, and at all times then after, for ever, when, and 
«© os often as it ſhould appear to them to be fit and neceſiury, to 
<< name ſo many and ſuch perſons to be burgeſſes as they ſhould 
« pleaſe, and to the ſaid burgeſſes, ſo choſen, to adminiſter an 
% oath for their ſaithfully executing the ſaid office of burgeſs“. 
The plea further ſtated, that this charter was accepted by the 
chen mayor and burgeſſes of the ſaid borough, and that the de- 
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;rt of the mayor and aldermen of the ſaid borough ; and that 
ere he took upon himſelf to exerciſe the place, office, and 
ſanchiſe of ſuch burgeſs, he was duly, and according to the uſage 
of the ſaid borough, ſworn into the ſaid office. 

The replication ſet forth other parts of the charter, which 
ve the corporation a power to take lands, and to make by-laws; 
and then ſtated, that the mayor, aldermen, and burgeſſes, or 
the major part of them, from time to time, ſhould have power 
to aſſemble themſelves annually, every Monday ſevennight before 
the ſeaſt of St. Michael the arch angel, and name one of the al- 
dermen to be mayor. That a court of record was appointed by 
the ſaid charter, to be held before the mayor, recorder, and al- 


germen of, c. or any four of them; and alſo a court leet to be 


| holden before the mayor, or recorder, or aldermen. And that 
the mayor and recorder, and every mayor for one year after his 
mayoralty, and three of the aldermen, to be choſen as afore- 
mentioned, ſhould be juſtices in the ſaid borough. That a 
court of oyer and terminer was alſo appointed by the ſaid charter, 
to be held by the mayor, recorder, and three aldermen, as afore- 
kid, Laſtly, the replication ſtated that the defendant at the 
time of his ſuppoſed election to be a burgeſs, Cc. was of the 
ge of ve years and ten months, and no more. | 

Rejoinder. That at the time the defendant was worn into 
the place, office, and franchiſe of one of the burgeſſes, &c. he 
was of the full age of twenty-one years, To this the plaintiff 
demurred. | | | 

Mr. Buller, pro rege. Upon this record there are three queſ- 
tions. Iſt. Whether the office of burgeſs is a judicial or a mini- 
ſterial office? 2dly. If judicial, whether an infant, ſuch as the 
defendant was, is eligible to ſuch an office? 3dly, If miniſterial, 
whether an infant, ſuch as the defendant was, 1s eligible to 
tuch an office? 1 | 

As to the it queſtion, it is admitted by the plea, that the 
office of burgeſs is an office of great fruſt and pre-eminence, 


touching the rule and government of the ſaid borough, and the ad- 


miniſtration of public yuſtice within the fame. This alone is | 


deciſive that it is a judicial office; for every thing which re— 
lates to the adminiſtration of public juſtice is a judicial office. 
But beſides this, it appears by the record, that the burgeſſes are 
to chuſe the mayor, who is the principal officer in the borough, 

3 a juſtice 


endant on the 18th day of May, 1751, was elected by the major 1774. 


REx 
| verſus 


CARTER. 


5 
1125 


— 


— 
— — 
IWF 


— a _ 8 — — — ne 8 — . 8 Or ——— — _ * ** * 
ccc ... c 
2 8 8 - t . — 2 5 8 * 9 8 * . ** 2 
— 2 + 8 E IF ho G 1 ky a Pages aA PING Fe - 
A _ - . 2. 0 — 4 — . = as. - ro 


— — — 
Nr 
o N 5 124 \ 
7 N 


r 


io ate er A EG IEA en = 


R — — G ge a a ... ² ¹˙¹m) TT . * 
2 8 Co 8 8 * 2 N 1 2 A — - SO EE Las — — — = Men — EL EE Ee Eo 
: . — reg 2 . FP | o_ 7— 8 * . — 2 rr — . IT] =D 
5 — 20 33 __ r 2 — i; >= ——. = by AE As Uk. hs —— = - — r 9 — ——— 
— , r — — . —— 


1 
i 
i 
bs ig 
* 
15 
1 
'Y of 
if] 
if 
"= 
ls 
} 


* 
TI Ta I r - 2 
FF 


tw 
— — N 2 
<= 


"Ys — 
"_ 


* 
n 


2 n 


F 
'F 
'F 
85 


2.22 


Michaelmas Term 15 Geo. 3. B. R. 


r 


1774. 


£236 Rex 


verſus 


CARTER. 


— 


a juſtice of peace, judge of the court of record, of the court leet, 
and of the court of oyer and terminer. Therefore upon theſe 
grounds it is clearly a judicial office. 

IT. Queſtion. Suppoſing this is a judicial office, whether an 
infant is eligible to it? No authority can be cited to ſhew that 
he is eligible, but there are many which decide he is not. Phyg/ 
Com. 379. 381.—9 Co. 48.97. Theſe authorities ſay, an infant 
ſeems capable of holding ſuch offices as do not concern the ad. 
miniſtration of juſtice, but only require {kill and diligence, ſuch 
as the office of park-keeper, foreſter, gaoler, &c. But a diſtine- 
tion is made with regard to offices of confidence as this is, ang 
which does concern the adminiſtration of juſtice.—In Scambler 
verſus Walter, cited in Cro. Car. 556. it was held, that the grant 
of the office of an under-flewardſhip in poſſeſſion or reverſion to 
an infant is void ; becauſe he is incapable thereof, not having 
knowlege to execute it pro commodo regis et populi. Co. Litt. 3. b. 
S. P. — An infant cannot be ſworn on an inqueſt. Co. Lit. 155, 
172. 6. Nor be elected a member of parliament. 4 [nf 47. 
For all theſe are offices of ſkill and confidence, or concern the 
adminiſtration of juſtice. 

Upon ſhewing cauſe againſt this information it was ſaid, that 
it has been taken for granted ever ſince the caſe in the year 
book, 21 Ed. 4.12. B. that an infant may be choſen mayor. But 
there the infancy of the mayor was not 1n queſtion, but only 
whether the body corporate ſhould avoid their own deed, on ac- 
count of a defect they were well acquainted with ; namely, the 
impriſonment of the mayor ; and it was held they ſhould, 

If theſe two points are with the proſecutor, the third is un- 
neceſſary ; but if neceſſary to enter into it, an infant under years 
of diſcretion, is not capable of taking a miniſterial office, unleſs 
he can act by deputy; nor an office where an oath is required, 
He cannot be an attorney, becauſe he cannot appoint a deputy. 
March, Rep. 38. nor be ſworn; Marchg2. So with reſpect to 
other acts, or offices where an oath is required. Co. Lilt. 3. b. 
Cro. Car. 556. Co. Litt. 65. 6. In the preſent caſe it was 
neceflary for the defendant to take the oaths of allegiance and 
ſupremacy, and likewiſe the oath of office appointed by the 


charter faichfully to execute all things which belong to the 


office of burgeſs. But at the time of his election, he was of 
ſach a tender age, that the law will not allow him the ſmalleſt | 
title to diſcretion whatſoever, videlicet, under the age of ſeven 
years. At this age, an infant cannot be guilty of felony, whatever 


circun;fiances proving diſcretion may appear ; for from preſumption 
2 | | of 
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of law, he cannot have diſcretion, and no averment ſhall be re- 
ceived againſt that preſumption. 1 H. H. P. C. 23. 

Laſtly, The inconvenience and miſchief of admitting infants. 
of ſuch an age, would be fatal to almoſt all the corporations in 
England ; every borough would become a monopoly, and the 
inſtant an alderman's fon had breath, he would be a burgeſs, and 
no others would be admitted. If one infant may be a burgeſs, 
others may; ſo that all, or the greater part of the burgeſſes might 
be infants in their cradles, by which means one integral part of 
the body would be loſt or at leaſt ſuſpended. The king's charter 
would be perverted, and the power which he had delegated to 
many, would be confined to the hands of a few. Many corpo- 
rations would be wholly diſſolved; for no function in which the 
concurrence of burgeſſes was neceſſary could be exerciſed, till 
ſome of this body of childhood had attained the age of 21 years. 
In the caſe of this borough neither mayor nor juſtices during 
the infancy of the burgeſſes could be elected. The inconveni- 
ence of ſuſpending the powers of corporations, were ſo fully ſeen 
by the gentlemen on the other fide, that on ſhewing cauſe againſt 
this information, it was thought ncceſſary by ſome of them to 
contend, there was no reaſon why they ſhould not be admitted, 
and act during their infancy, But this I truſt is ſufficiently an- 
ſwered; for they have neither diſcretion to act, nor capacity to 
take oaths, both which are required by law. 

Mr. Davenport, contra. An infant is eligible to the office of 
burgeſs, though he cannot act 'till of full age. 

The 1ſt objection is, that this is admitted on record to be an 
office of truſt and pre-eminence, and touching the adminiſtra- 
tion of juſtice. As to the former part of this allegation, they 
are words of courſe in every information; and with reſpect to 
ire latter, it is difficult to underſtand what is meant by touching 
the adminiſtration of juſtice. For the power of the burgeſſes to 
elect the mayor, or the three juſtices of peace appointed by the 
charter to do judicial acts, is not their adminiſtration of juſtice, 
The conſequence of denying it in the plea would have been, 
that it muſt have been tried; and then a ſpecial verdict muſt 
have ſtated to the court in what degree the office related to the 
adminiſtration of juſtice. It behoved the proſecutor therefore, 
in the firſt inſtance, to have ſhewn this to the court, if he meant 
to rely on it as a ſerious objection. 

But ſuppoſing the fact to be as admitted by the plea, it does 
not follow, that every office which affects the adminiſtration of 

juſtice, 
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i ; een — 
juſtice, is therefore a judicial office. The office of ſheriff touches 
the adminiſtration of juſtice, yet in many places it is hereditary, 
and conſequently tenable by an infant. A /erjeant at mace, like 
every other officer of the'court, is concerned in the adminiſtra. 
tion of juſtice, yet his office is not judicial. - Therefore every 
office which concerns the adminiſtration of juſtice is not a ju- 


dicial office. 


As to the capacity of infants to hold ſuch offices, in all caſes, 
where it is not requiſite for the elected inſtantly to execute the 
office in perſon, but may act by ſufficient deputy; an infant is 
eligible.—As to the caſe of Scambler verſus Walter, cited in 
Young verſus Fowler, Cro. Car. 556. it is in the fame page held, 
that an infant is capable of holding the office of regiſter of the 
dioceſe of Rocheſter. It is taken for granted too in that caſe, 
that an infant may be warden of the Fleet now the office of 
warden of the Fleet greatly touches the adminiſtration of juſtice, 
There clearly therefore is nothing in that objection, 

The caſe in the year book, 21 Ed. 4. is in favour of the de- 
fendant, for it is there ſaid a corporation may elect an infant 
mayor. If he may be mayor, a fortiori he may be a Bburgeſs; 
for in this corporation he cannot be mayor without firſt having | 

As to the incapacity of infants to be elected members of par- 
liament, the Hat. 7. & 8 Will. 3. is the firſt ſtatute which pro- 
hibits their being choſen. The only inference therefore is, that 
before that time they were eligible, otherwiſe the ſtatute was un- 
neceffary. With reſpect to the oath required by the charter no 
ſuch oath is required to be taken by a burgeſs, but only a power 
given to the mayor and aldermen, to adminiſter an oath ; for the 
words are ** that it ſhall and may be lawful for the mayor and 
« aldermen to name ſo many and ſuch perſons to be burgeſſes 
as they ſhould pleaſe, and to the ſaid burgeſſes fo choſen, to 


4 dminiſter an oath, &c.” 

The crown might in the original grant have nominated an 
inſant to be mayor or burgeſs; and if fo, thoſe to whom. the 
right of the crown is delegated, have the ſame power. Put 
ſuppoſing an oath were neceſſary, an infant who is choſen 2 
burgeſs is not obliged to be inſtantly ſworn in. If he is adult at 
the time he takes upon himſelf to act, it is ſufficient. Perſons 
who are refident abroad, and conſequently cannot be immediate) 
ſworn in, are nevertheleſs eligible. In many corporations 
perſons are burgeſſes by birth. Titles by ſervitude, or marriage 
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4. burgeſs's daughter, are not unfrequent before the age of 
21. And in ſome it is cuſtomary to ſwear them in, at the age 
of 20, as in Neucaſtle. In ſhort, no principle of law is more 
clear, than that an inchoate right to a be a burgeſs may veſt in 
an infant, and where ſuch right does veſt, a mandamus will lie 
to ſwear him in, at the legal age of 21, or ſuch other time as 
cuſtom may have eſtabliſhed. No authority has been cited to 
the contrary ; all the objections which have been made, are 
founded upon matter ſubſequent to the act of their being elected; 
but they are not ſufficient to bar the right of an infant, who has 
by law a capacity to take any thing which does not affe the 
commonwealth. In this caſe it is apparent upon the record, 
that there can be no neceſſity for his acting as ſoon as he is 
elefted ; for the number of burgeſſes are bs the charter made 
indefinite ; and if the number of infants ſhould be too great, a 
ſufficient number of perſons qualified to hold the neceſſary 
offices of the corporation, may at any time be added; conſe- 
quently no inconvenience can ariſe from infants being elected, 
and as there is no law againſt it, the defendant is well entitled. 

Lord Mansfield, A great variety of learning has been gone 
into on both ſides, which ſeems to me unneceſſary to be taken 
into conſideration upon the preſent queſtion ; the deciſion of 
which depends upon a very ſhort point. 

The argument begins as early as the time of Ed. 4. with 
mooting about the perſonal incapacity of the members of this 
corporation. The anſwer to all that is, it is not the act of the 
perſons, but of the body corporate; therefore the act is good. 

Another ground of argument that has been made is, the inca- 
pacity of infants to become grantees of offices; and that there 
are many things intermixed with the adminiſtration of juſtice 
which an infant is of capacity to take by grant. But that is not 
the queſtion. 

The next head of argument is, whether this office of burgeſs 
is not an office touching the adminiſtration of juſtice. It would 
be a pretty nice point if it could be brought to that. But the 
caſe does not depend upon that queſtion. Let us ſee then what 
the true queſtion is. This is a corporation which derives its 
conſtitution under a charter from the king, and their whole 
power ariſes from it. It follows therefore that they are bound 

to act according to the powers and directions which it contains. 
Bhhe queſtion then is, whether the defendant in this caſe bein 9 
elected at the age of Ave years old, and ſworn in at #wen?y-one, 
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compleated when the parties are of age; 
alluded to of children born with a right to be admitted at 21, on 


ſworn they are not compleat burgeſles. 


11 — 


is duly elected according to the terms of the charter? The 


whole depends upon the true conſtruction of the charter. 
Mr. Davenport has ſaid there may be 7nchoare rights, to be 
and caſes have been 


payment ofa ſum of money, and alſo titles by ſervitude or mar- 
Triage. Clearly there may be ſuch 7:choare rights; but the 
queſtion is, whether the king has by this charter given the cor- 
poration a power to grant care rights to infants, to be put 
in execution upon their attaining the age of 21? If he bus not, 
there is an end of the defendant's title, Let us fee then what 
the terms of the charter are. | 

The king enables the mayor and aidcrmen, or the greater 
part of them, to chuſe as many burgeſſes as they ſhall think 
proper, and to adminitter to them the oath of office, and ' 
Upon an information 
they muſt be ſworn in. Did the king mean, when he directed 
they ſhould be ſworn in, that they ſhould ſwear in ſucking | 
infants? It is ſaid a corporation may chuſe abſent members: if 
fairly, and conſiſtent with the charter, they may. But they 
cannot chuſe an abſent member colluſively: and in the caſe of 
Cambridge, the court was of opinion that it was a fraudulent 
election, There is no more in this caſe than this, that the 
king has given them a power to chuſe and ſwear in burgeſſes; 
and the queſtion 1s, whether he gave them a power to grant an 
inchoate right, when no oath could be adminiſtered to them. 
1 am clearly of opinion, that no ſuch power is given by the 
charter. 

Aeon Jullice. The queſtion does not depend upon the capa- 
city or incapacity of infants to take; but whether this corpo- 
ration are empowered by their charter to grant mnchoate rights to 
infants.—As to the caſe in the year book, 21 Ed. 4. 12. the 
ground upon which the court held the plea to be good was, 
that the bond was the act of the corporation, not the act of the 
mayor; and that the dureſs under which he acted, was the dureſs 
of the whole body: conſeguently the bond was void. 

In moſt charters the direction as to the election of burgeſſes | 18, 
that the mayor, Fc. ſhall chuſe one or more of the diſcreet men 
of the borough, to be a burgeſs or burgeſſes. But can it be 
ſaid, that an infant of „de years of age, is or can be ſup- 
poſed to be ſuch diſereet perſon? The words of the preſent 


Charter are, that ho they _ as _ as it ſhall appear to them 
to 


2 


— 
A 
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«to be fit and neceſſary, elect ſo many and ſuch perſons to be 1774. 


« hurgeſſes as they ſhould pleaſe, and to ſuch perſons ſo choſen, a 
« hall adminiſter an oath faithfully to execute the office.” This c 
ſuppoſes the mayor and aldermen, &c. to exerciſe their judg- Carren. 
nent in electing perſons to be burgeſſes; and in reſpect of the 
oath, the ELECTION and SWEARING are clearly intended to be 
ful et ſemel. But what is the preſent caſe? N ot an election, 
hut a contingent nomination, which perhaps might never have 
ulken effect; becauſe the party might not have lived. Other 
erlons might, at ſuch a diſtance as 16 years, be to ſwear him 
in; diſputes might ariſe as to his being the ſame perſon, beſides 
involving many other inconveniences. I am clearly therefore 
of opinion, upon the true conſtruction of this charter, that the 
act muſt be the act of the corporation for the time being, to be 
executed preſently by them; and that it was not intended they 
ſhould have a power to nominate for many years to come ; ſuch 
nomination to be compleated, if the party ſhould at ſuch future 
tme happen to be in eſe, and diſpoſed to take the office upon 
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him. | 
Jilles Juſtice. I am clearly of the ſame opinion; there never 
was a plainer caſe. 
 Aſvburſt Juſtice. I think this a very clear caſe. The power 
| which the charter gives of electing burgeſſes in this 'borough, 


is to be exerciſed when and as often as it ſhall appear to the 
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mayor, aldermen, Fc. to bet and neceſſary. By that is meant, ; 
ft and neceſſary for the preſent purpoſes of the corporation; and | 
tie perſons intended, ſuch as are capable of taking upon them- 9 
ſelves the immediate execution of the office: not perſons to be 
nominated only, and who might or might not act, or be capa- 9 
ble of actipg in future, as circumſtances and events might turn [ 
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JoxzEs verſus Coop ER. | Friday, 
Nov. 25. 


F'HIS was an action for goods ſold and delivered at the a a pro- 
: a | . _ mule zo pay 
Inſtance of the defendant. Plea, non afſump/it, and ver f jab 


dict for the defendent. Upon a rule to ſhew cauſe why a new  B, it B did 
. . Fo 
trial ſhould not be granted, the caſe appeared from the report of e 
1 8 : | made before 


delivery of the goods, is a collateral undertaking within the ſtatute of frauds, 


Mr. 


—— 


— 


jo. of 


+ 
| | 
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5 
Mr. 8 *+ Bad _ tried the Ro to 5 ſhortly this: The 
defendant had frequently given written orders to the plaintif to 
deliver goods of different kinds to one Smith, her ſon-in. law; 
in all of which ſhe undertook to be anſwerable for the Payment, 
Theſe had been all punctually diſcharged. But the goods upon 
which the preſent queſtion aroſe were delivered to Sith, in 
conſequence « of a parol order and a parol promiſe by the defendand 
in theſe words, I will pay you, if Smith will not.” —That the 
undertaking was before the delivery of the goods; but thy 
Smith was Stored as the debtor in the plaintiff's books, 


Mr. Mansfield and Mr. Buller, in ſupport of the rule, The 
ſingle queſtion is, whether the promiſe. which is the ground of 
the plaintiff's action, is to be conſidered as a collateral promiſe 
within the ſtatute of frauds ; or whether it is not an origin 
undertaking upon the credit of which the goods were ſupplied to 
Smith? 

The words of the fax. 29 Car. ide, That 10 
ec action ſhall be brought whereby to charge a perſon upon any 
ſpecial promiſe to auſwer for the debt or default of another, 
* unleſs the en. upon which ſuch action is brought, | 
„ ſhall be in writing.” This is not an undertaking for the debt 
of another; but an original contract upon the confidence of 
which the debt firſt accrued: Therefore not within the ſtatute; 
and fo it was held in Mawbrey verſus Cunningham, Sittings 
after Ii. Term, 1773. There goods were delivered to 4, at 
the requeſt of B, who ſaid be would ſee them paid for. Lord 
Mansfield held, that as the promiſe was before delivery of the 
goods, it was not within the ſtatute, becauſe at the time of the 
promiſe there was no debt at all. 

Mr. Dunning contra. The calc cited, was Gas goods fold ut 
the defendant's requeſt, and a promiſe by the defendant to pay 


for them. No doubt if goods be delivered to A, upon the. 


requeſt of B, and B promiles to pay for them, they are goods 
ſold to B. But in the preſent caſe, the defendant was to pay 
only in caſe Smith (to whom the goods were ſent) did not pay 
for them; it is therefore a conditional promiſe. Smith was 
made debtor for them ; and conſidered as ſuch by the plaintiff 
and therefore he ſhould have uſed due diligence to recover againſt 
Smith, before he had recourſe to the defendant. 

Lord Mansfield. The general diſtinction is a clear one, and 


upon that diſtinction the caſe which has been cited was detcr- 


mined. Where the undertaking is before delivery, and there is 
3 | | a direction 
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. 
, direction to deliver the goods, and I will 6 8 paid 


tr, it is not within the ſtatute of frauds. But there may be a 
nicety where the undertaking is before delivery, and yet 
It turns fingly upon the undertaking 
being i caſe the other did not pay.— We will look into it. 

The next day Lord Mansfield delivered the unanimous opinion 


of the court as follows: 
We are all of opinion upon the authority of the caſes in the 


books, that the promiſe by the defendant in this caſe, to pay, if 
With did not, is a collateral undertaking within the ſtatute of 
ſcauds; and it is ſo clear that it would only be miſpending 


time to go an the caſes, or to ſay much about it. 
Rule for a new trial diſcharged. 


anditional as this is. 


427 verſus BEACH. 


H E denn in this caſe had been convicted of perjury 

in an affidavit. Upon ſhewing cauſe why the judgment 
ſhould not be arreſted, exception was taken by Mr. Dunning 
and Mr. Buller, in ſupport of the rule, that there appeared a 
material variance between the indictment and the affidavit; for 
in the affidavit the defendant ſwore, that he underſtood and 
«believed, Gc.“ whereas the aſſignment of the perjury in the 
indictment was, «that he had falſely ſworn, that he undertood 
* 2nd believed, Sc.“ omitting the letter g. 

In ſupport of this exception it was inſiſted, that this being a 
variance in the material part of the charge, namely, in the aſ- 
hznment of the perjury itſelf, was fatal, and could not be cured 
by verdict; and cited Queen verſus Drake, 2 Salk. 660.—Hutten 


56. Cro. Fac. 133. 5 Rep. 45. 2 Lord Raym. 1224. 
Cur. adviſare vult. 


Lord Mansfield now delivered the unanimous opinion of the 
court as follows. This was an application for a new trial in an 
indictment for perjury in an affidavit; upon the ground of a 
material variance between the affidavit and the indictment, the 
letter being left out in the word underſtood : and it comes 
before the court after the jury have read it underffood.” We 
have looked into all the caſes upon the ſubject ; ſome of which 
go to a great degree of nicety indeed; particularly the caſe in 
Hutton 50. where the word indicari was written for indictari; 
whereas it ſhould have been written with an abbreviation die 


but that caſe is ſhaken by the doctrine laid down in 2 Hawk. 239. 
3 ; The 


1774. 


Jones 
verſus 
Coor Ex. 


Saturday 
Nov. 20. 


Indictment 


for perjury. 


Variance in 
the word un- 
dert ood for 
underood, 
held not ma- 
terial. 
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Rex 
verſus 
BEACH. 


Same day. 


In perſonal 
torts, the 
court will ſel- 
dom grant a 
new trial for 
exceſſive da- 
mages. 


— 


The true diſtinction ſeems to be taken in the caſe of the Nueen 
verſus Drake, 2 Salk. 660. which is this; that where the 22 
or addition M a letter does not change the word, jo as to mag it 
another word, the variance is not material. To be ſure, a greater 
ſtrictneſs is required in criminal proſechitions than in civil caſes; 
and in the former a defendant is allowed to take advantage of 
nicer exceptions. But this is a caſe where the matter has been 
fairly tried, and where the omiſſion of the letter 5 certainly doe, 
not change the word. Therefore we are all of opinion, that 
the jury were very right in reading it“ underitood,” 

Rule for arreſting the judgment, diſcharge, 


GILBERT ver/us BurTENSHAaw. 


HIS was an action for maliciouſly indicting the plaintif 

for perjury.— The ſecond and third count were for defi- 
mation, in ſaying the plaintiff was a perjured knave and ſcoun- 
drel, after acquittal], and he would prove it. 

Upon ſhewing cauſe why a new trial ſhould not be granted on 
the ground of exceſſive damages, it appeared by the report of | 
Lord Chief Baron Smythe, before whom the cauſe was tried, that 
his Lordſhip directed the jury, in caſe they were of opinion that 
there was malice, and no probable cauſe, to find a verdict for 
the plaintiff; but if they thought there was a probable cauſe, 
then to find a verdict for the defendant. The jury found a ver- 
dict for the plaintiff, damages 400 J. and his Lordſhip reported 
that he was very well ſatished with the verdict. 

Mr. Dunning, Mr. Lade, and Mr. Morgan, in ſupport of the 
rule, were inſtructed to ſay, that the acquittal upon the indictment 
for perjury was by miſtake, and not upon the merits: and in 
reſpect of the damages they inſiſted, that as no ſpecial damage 
was laid or proved, the ſum of 400/. was much too ſevere and 
exceſſive. | 8 


Mr. Juſtice Jes, who tried the indictment againſt Cibert 


the plaintiff, explained what patled at that time, and ſaid, that 


after a trial of fix hours it was an acquittal upon the merits, and 
very much to his ſatisfaction. 

Lord Mansfield. This rule comes before the court ſingly on 
the judges report. — It is not an application on the ground of 
ſurpriſe or of new evidence, that has been diſcovered ſince the 


trial; nor upon the ground, which counſel were inſtructed to 
mention 
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mention to the court when it was firſt moved, namely; that 
rom the hurry of ſumming up, the jury were miſled to think, 
that declarations accuſing the plaintiff of perjury, were left to 
the jury, when 1n fact no ſuch evidence was given. By the re- 
port it appears that that ſuggeſtion is totally untrue ; and that 
there was ſtrong evidence of fuch declarations being made by 
Burtenſhaw, after the trial of the indictment. 

The verdict is taken upon two counts: upon the firſt, ** for 


« malicioufly indicting the plaintiff of perjury ;” and upon the 


cond, for calling him“ a perjured raſcal, and ſaying he would 
« prove it.” There was evidence in ſupport of both counts. 
Thcrefore the whole ground of the application reſts on the point 
f exceſſive damages. I ſhould be ſorry to ſay that in caſes of 
erſonal torts, no new trial ſhould ever be granted for damages, 
which manifeſtly ſhew the jury to have been actuated by paſſion, 
partiality, or prejudice. But it is not to be done without very 
ſtrong grounds indeed; and ſuch as carry internal evidence of 
intemperance in the minds of the jury. It is by no means to be 
done where the court may feel, that if they had been on the jury 
they would have given lets damages, or where they might think 
the jury themſelves would have compleatly diſcharged their duty, 
in giving a leſs ſum. Of all the caſes left to a jury, none is more 
emphatically left to their ſound diſcretion than ſuch a caſe as 
this: and unleſs 1t appears that the damages are flagrantly out- 
rageous and extravagant, it is difficult for the court to draw the 
line. But in this caſe, where the defendant has been guilty of 
repeated defamation againſt the plaintiff, after a fair trial and 
acquittal upon a malicious proſecution, it is impothble for the 
court to go into a nice examination and admeaſurement of what 
ought to have been the damages. 

Alon Juſtice. Iam clearly of the ſame opinion; and in the 
preſent caſe I ſhould doubt, even if it ſtood upon the ſecond 
count only, whether the court ought to interpoſe on account of 
the largeneſs of the damages, in favour of a man who has been 


guilty of charging another with ſo foul a crime as is there laid, 


and declaring in public that he would prove it upon him. 
Mr. Juſtice Willes, and Mr. Juſtice Aſ>burſt were of the ſame 
opinion. | | 
Rule for a new trial diſcharged. 
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Saturday M A CE ver/us CADEL L. 


Nov. 26. 


The enacting 
part of /eZ.11. 
frat.21 Fac.1. 
c. 19. is not 
reſtrained by 
the preamble, 
but extends to 
goods of a 
third perſon, 
which he per- 
mits a trader, 
Who after- 
wards be- 
comes bank- 
rupt, to be in 
the peſſeſſion 
of, and to fell 
as his own; 
as well as to 
the bank- 
rupt's origi- 
nal property, 
ſo kept and 
diſpoſed of by 
him as his 
own, after 
having con- 
weyed it to a 
third perſon. 


ROVER for goods. Upon ſhewing cauſe why the ver. 

dict given in this caſe for the plaintiff ſhould not be ſet 
aſide, and a non- ſuit entered; the court took time to conſider. 
And now Lord Mansjfeld delivered hes unanimous opinion of the 
court as follows : 

The plaintiff Mace kept a public houſe, had a licence, aud 
ſaid ſhe was married to one Penrice, She went to the Exciſe 
Office, had his name entered in the books, with a note in the 
margin married. Penrice had the licence, and continued in 
poſſeſſion of the houſe and goods, from that time till he ab— 
ſconded, and went to Pimlico, which was an act of bankruptcy, 
Mace, the plaintiff, firſt claimed the goods in queſtion, under a 
bill of ſale from Penrice ; but afterwards as her own original 
property, and denied that Penrice and ſhe were married. Peri; 
was examined, and he ſaid that it was not 'till within three 
weeks before he went away that he knew whether he would 
marry her or not. 

At the trial a doubt occurred to me, whether this caſe did 
not come within the at. 21 Fac. 1. c. ig. ſed. 11. For the pol- 


ſcſſion which the bankrupt had of theſe goods, was emphatically 


a potictiion of them as His own, and kept by him as ſuch. It 
was ſuggeſted, that there was a ſimilar caſe depending in the 
C. B. where the queſtion was, whether the enacting clauſe of the 
elcventh ſection extends further than the preamble of that ſcc- 
tion, fo as to include goods not originally the bankrupt's. The 
preamble only ſays, © And for that it often falls out that many 
„ perſons before they become bankrupts, do convey their goods 
to other men, upon good conſideration, yet ſtill do keep the 
* ſame, and are reputed owners thereof, and diſpoſe of the fame 
*« as their on: But the words of the enacting part are as fol- 
lows : ** Be it enacted, that if any perſon, at ſuch time as he 
„ ſhall become bankrupt, ſhall, by e conſent of the true 
&* owner, Cc. have in his poſſeſſion, &c. any goods, &c. whercot 
„ he thall be reputed owner, the commiſſioners ſhall have power 
* to ſell the ſame in like manner as any other part of the bank- 


« rupt's eſtate.” Theſe words clearly extend to other perſons 


goods, as well as to thoſe which were originally the bankrupts 


property. For the ſake of conformity, we were deſirous 10 


I ſtay 
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ſtay till the court of Common Pleas had given their opinion. But 


that caſe we underſtand is made up. 
We have conſidered the general queſtion; and to be ſure 
there is a variety of mooting in the books without any deter- 


mination. 
But if the ſtatute meant to comprehend nothing more than is 


contained in the preamble, it means nothing at all. Becauſe 
even before the ſtatute, if a man had conveyed his own goods to 
z third perſon, and had kept the poſſeſſion, ſuch pofſeſſion 
would have been void, as being fraudulent according to the 
goctrine in Twrne's caſe, 3 Rep. 81. At the ſame time, the 
ſtatute does not extend to all poſſible caſes, where one man has 
another man's goods in his poſieſſion. It does not extend to 
the caſe of factors or goldſmiths, who have the poſſeflion of 
other men's goods merely as truſtees, or under a bare authority, 


to ſell for the uſe of their principal; but the goods muſt be ſuch 


on this ground we are all of opinion, that the verdict ought to 
be ſet aſide. 

But, in the conſideration of this general queſtion another point 
appeared, upon which we are equally clear ; namely, that after 
a folemn declaration by the plaintiff that ſhe was married to 
Penrice, and that theſe were the goods of Penrice in her right, 
he ſhall never be allowed to ſay, that ſhe was not married to 
him, and that the goods were her ſole property. On either 
ground therefore the verdict is wropg. If ſuch a practice were 
to be allowed it would be laying a trap for perſons to deal with 


bankrupts. 
Per Cur, Let the verdict be ſet aſide, and a non-ſuit entered, 


The End of MICHAELMAS TERM. 


30 | Hilary 


1774. 


as the party ſuffers the trader to ſell as bis own, Therefore up- 
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Saturday, 
Jan. 27. 


- Deviſe to 
T. G. for and 
during his na- 
tural life, and 
after his de- 
ceaſe to his 
heirs and aſ- 
ſigns for ever, 

For want of 

fuch heirs, to 
T.E. his heirs 
and aſſigns 
far ever, 

T. G. has 
only an eſtate 
tail. 


Hilary Term 


15 Geo. 3. B. R. 1775. 


MorxGan et UxoR verſus JoHN GRIFFITHS, and 
others. 


HIS was a caſe out of Chancery in ſubſtance, as fol- 
lows: N | 

Thomas Grifiths being ſeiſed in fee of the premiſes in queſ- 
tion, by his laſt will amongſt other things gave and deviſed 28 
follows : | 

* I do give, bequeath, and deviſe two parts to be divided in 
* three parts, of all that tenement and lands ſituate, lying, and 
„ being within the pariſh of Abergivilly, and county of Car- 
* marthen, commonly called and known by the name of Bwlch 
% Geynn, unto Thomas Griffiths, my grand- child, for and during 
« his natural life, and after his deceaſe, to his right and lawful 
* heirs and afligns, for ever; and for want of ſuch louful 
% heirs, I do give the ſaid lands, as before expreſſed, to Themas 
Evan, fon of Evan Thomas, of Penllwyn, the lands to his 
* heirs and afligns for ever”. 

The teſtator died ſoon after, without revoking or altering his 
ſaid will; whereupon the ſaid Thomas Grifiths, his grandſon, en- 
tered into poſſeſſion of the premiſes, and being ſeiſed as afore- 
ſaid, by leaſe and releaſe of the zoth and gift January, 1727, 
previous to his marriage with Dorothy his firſt wife, conveyed 
the ſame to the uſe of himſelf for life, remaindcr to his wife for 
life, remainder to the heirs of bis body on the ſaid Dorothy to 


be begotten, remainder to his own right heirs. | 
Dorothy 
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Dorothy died, leaving Rachael (the wife of the plaintiff) her 
only child, by her ſaid huſband, who afterwards married a 
cond wife, by whom he had iſſue the defendant John Griſſiths, 
nd ſeveral other children, and died. 

Upon his death, the defendant John entered on the premiſes, 
claiming them as tenant in tail, under the will of his great- grand- 
rcher, Thomas Griffiths, the teſtator. 5 

The plaintiff and his wife claimed under the ſettlement of 

Thmas Griffiths, her father, conceiving that he took an eſtate 


jn fee, under the will of the teſtator, Thomas Griffiths, his grand- 


father, 


Thomas Evan, the deviſee in remainder in the ſaid will, was 
mother grandſon of the teſtator, and ſurvived him. 

The queſtion ſubmitted by the Lords Commiſſioners, for the 
opinion of this court was, what eſtate the grandſon Thomas 
Grifiths, took in the premiſes by the will of the ſaid Thomas 
Grijiths, the grandfather ? | 

Mr. //allace, who was for the plaintiff, acknowledged the 
rule of law to be clearly ſettled ; that where one deviſes to A. 
and his heirs generally, which would convey a fee, yet if there 
be 2 remainder over, for want or upon failure of ſuch heirs, to 
a perſon who might take the eſtate as heir, the word heirs is re- 
trained to heirs of the body, and A has only an eſtate tail by 
ſich deviſe ; conſequently in the preſent caſe the defendant was 
clearly entitled. | | | 

Lord Mansfield. There can be no queſtion about it, and ac- 
cordingly the court certified as follows: 

Having heard counſel on both ſides, and confidered the above 
cale, we are of opinion that the grandſon Thomas Grijiths took 
an eſtate tail in the tenement, called Bw/c5 G, by the will 


of the ſaid Thomas Grijiths, the grandfather. 


Rox ex dim. Bowss verjus BLACKETT. 


N eje&ment for certain lands fituate in the townſhip of 
Newnham, in the County of Northumberland, the jury 
found a ſpecial verdict, ſtating in ſubſtance as follows : That 
Chriſtopber Blackett was ſeiſed of the tenements, with the appur- 
tenances, in the declaration mentioned, in his demeſne, as of 


1775 
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verſus 
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1 
43 deida, * 


Jan. 31. 


To make a 
deviſe of 
lands without 
any limitati— 
on a fee, ſuch 
a mani fell in- 
tention mut 
appear that 
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meant to give a fee, as may ſatisfy the conſcience of the court, in pronouncing it ſuch. If it is bareiy 


prodlemuatical, the rule of law mult take place. 


"= 


fee; 


— — —— CCC 


STIR — D 


— wy * — — 
ä —— — eng An EEE EN 


— . r 
. ..... 


—— 


rr ß 


. . . ve he ed 


— 


— 


6 


Sun 


—— — — — 
2 r 


GE IR CA Fn Je . vd 


Hilary Term 15 Geo. 3. B. R. 


verſus 


 BLACKETT. 


freehold tenements; and w "hich ſaid leaſehold lands and tene. 


„ ſoever, to my dearly beloved wife aforeſaid, and do hereby 


" iffue, leaving John Blacketr, fince deceaſed, father of the de- 


> (> Ot 
fee ; a was likewiſe poſſeſſed of ſeveral lands and tenement, 
held by him under leaſes for years, lying contiguous to the ſaid 


ments were demiſed along with the ſaid freehold tenement; 
without diſtinction, to the ſeveral occupiers thereof, who en. 
Joyed the ſame leaſehold and freehold tenements, without RNC. 
ing or enquiring which were leaſehold and which were frecbold. 
and being fo ſeiſed on the 24th day of Auguſt, 1738, he made 
his laſt will and teſtament in writing, duly executed and atteſted 
to paſs real eſtates, and thereby deviſed as follows: gie, 
* bequeath, and deviſe to my dearly beloved wife, Elizabeth 
„ Blackett, all my freehold and leaſchold meſſuages, houſes, 
lands, and tenements, ſituate at Newnvam, in the County of 
Northumberland, and elſewhere, and all my eſtate and inter 
« eſt therein, for and during her natural life; and I do hereby 
*« conſtitute and appoint Fohn Forſter, of Eddefion, in the (aid 
„County of Northumberland, Eſquire, truſtee for my ſaid wife, 
« during her natural life aforeſaid ; and from and after her de. 
« ceaſe, I give, deviſe, and bequeath, the ſaid meſſuages, houſes, 
* lands, and tenements, to my liſters in law Mrs, Elizabeth 
« Smart, and Mrs. Martha Maria Bellaſyſe, of Haughton pon 
% Shen, in the County of Durham, as tenants in common: But 
* in caſe my mother Mrs. Alice Bellaſyſe, ſhall give or cauſe ts le 
« given, any diſturbauce or moleſtation to my ſaid wife, about the 
* poſſeſſion and enjoyment of my faid meſſuages, paufes, lands, and 
e fenements, then my mind and «vill is, that the ſame fall go to 
« my Kinſnan Milliam Blackett, of the town and county of New 
* cafile upon Tyne, his heirs and aſſigns for ever: and I give and 
« bequeath the faid meſſuages, houſes, lands, and tenements, t1 
him accordingly, and do make him my SOLE heir thereof, And 
*© my mind and will further is, and I do hereby charge and 
„ make chargeable my ſaid eſtate, with the payment of all my 
« juſt debts, and funeral expences, and order the ſame to be 
e paid out of the yearly profits of my ſaid eſtate, by my ſaid wile 
« And Ido further give and deviſe all my perſonal eſtate what. 


* make her ſole executrix of this my laſt will and teſtament'. 
That the teſtator died on the 27th Auguſt, 1738, without 


ſendant John Blackett, his heir at law. Elzabeth Blackett, 
the teſtator's widow, immediately after his death entered on the 


premiles, That Martha Maria — ſe intermarried I 
Richar 
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Richard Bowes, who purchaſed the reverſion of the one undivided 1775. 


moiety of the premiſes of Elizabeth Smart; and being fo ſeiſed ES 
fied inteſtate, leaving Thomas Bowes the leſſor of the plaintiff, ak. f 
his heir at law. That afterwards, on the 13th Judy, 1967, Buackerr. | 
Martha Maria Bowes, widow of the ſaid Richard Bowes, died 
ſiſed of the reverſion of the aforeſaid moiety of the premiſes, 
upon whoſe death the ſame deſcended to the ſaid Thomas Bowes, 
the leſſor of the plaintiff. That at the time of the teſtator's 
Jeath, the ſaid teſtator was of the age of 27, the ſaid Elizabeth 
| Blackett, his widow, of the age of 34, Elizabetb Smart of the 
age of 22, and Martha Maria Bellaſyſe 18. That the defendant 
was heir at law of the teſtator. The queſtion was, whether the 
half-fiſters took an eſtate for % or in ee? 
This caſe was argued twice; firſt in Micbaelmas term by 
Mr. Chambre, for the plaintiff, and Mr. Davenport, for the 
defendant ; and again in this term by Mr. Wilſon, for the plain- 
tif, and Mr. Dunning, for the defendant: For the plaintiff it 
was argued, that the half-fiſters took a Fee. 1ſt, The fact found 
by the ſpecial verdict of the freehold and leaſehold lands, being 
ſo intermixed as to be undiſtinguiſhable by the tenants, and 
being coupled by the teſtator in the ſame deviſe, clearly ſhews | 
his intention was to diſpoſe of all his eſtate. His two half- { 
fiſters were nearer of kin to him than his heir at law; his diſpo- ; 
ſition therefore to them was but reaſonable, and if his intention | 
to do ſo is apparent, the court will carry it into execution, i 
though there are no technical words. The circumſtances that | 
ſhew he meant his ſiſters ſhould take a fee are, that having firſt j 
charged this eſtate with the payment of his debts, he makes | 
this material diſtinction between the two bequeſts ; he directs | 
his wife to pay only out of the rents and profits, but leaves it a 
groſs charge in the deviſe to his Her. Now it is an eſtabliſhed : | 
rule of law, that where a groſs ſum is charged, though there 
are no words of limitation, the deviſee ſhall take a fee, for other- 
wiſe he might reap no benefit from it; but where it is payable 
out of rents and profits it is only an eſtate for life. 2dly, Where 
a man uſes no words of limitation, it is reaſonable to preſume 
that he meant more than an eftate for life; eſpecially where in 
the immediate precedent deviſe, meaning to give his wife an 
eſtate for /ife only, he expreſſly ſays, ** for and during ber natural 
le.“ But further, the fee of the leaſehold clearly paſſes with- 
out any limitation at all; and therefore the freehold muſt paſs 
too, or the manifeſt intention of the teſtator to unite the whole 
1 +: P would 
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would be fruſtrated. —Again, the words, All my eſtate and iy. 
** Zereſt therein,” are material; for no doubt, the teſtator had ſyn; 
meaning in making uſe of them; but if applied to the life 
eſtate to his wife, they are nugatory; they are cqually ſo in 
reſpect of the deviſe to William Blackett, becauſe of the addition- 
al words bis heirs for ever: Therefore the only way of giving 
ſenſe to this expreſſion, is by tranſpoſing them, or conſiderin 
them as repeated, in the deviſe to his ſiſters. Laſtly, it is plain 
that he did not intend his heir ſhould take in any event, for in 
caſe of diſturbance by the mother, he gives the eſtate over to 
William Blackett. The natural inference from this is, that he 
hoped to prevent any diſturbance from the mother by making 
the daughters ſuffer in conſequence of it. But if the deviſe to 
them is conſtrued an eſtate for life, it would be puniſhing his 
heir, which certainly could never be his intention in inſerting 
that clauſe, if he had meant his heir ſhould receive any benefit, 
For the defendants contra. An heir at law ſhall not be 
diſinherited without expreſs words, or a clear and manifeſt intent 
apparent upon the face of the will. A conjectural intention is 
not ſufficient, nor an intention which the court may ſuppoſe 
the teſtator ought to have had, if it is not ſupported by a ne- 
ceſſary implication. Therefore there muſt either be words of 
limitation or ſomething in the will tantamount ; but thoſe 
tantamount words muſt be clear. In this caſe there are no 
words of limitation, nor is there any thing to ſupply them, fo 
as to ſatisfy the court even of a probable intention to give 


more to the half-ſiſters than an eſtate for life. But conjecture 


and probability are not ſufficient. 

Afterwards, on Friday the 3d of February in this term, 
Lord Mansfield, after ſtating the caſe, delivered the opinion of 
the court as follows. „ 

The queſtion ariſing out of theſe facts ſtated in the ſpecial 
verdict, and which is reſerved for the opinion of the court, is, 
«© Whether the eſtate given to the ſiſters in law, as tenants in 
«© common, is an eſtate for life or in fee”. | 

There are no words of limitation added to this deviſe ; and 
therefore it is clear by the rule of law, that it is only an eſtate 
for life, unleſs it can be found from the whole of the will taken 


together and applied to the ſubject matter of this deviſe, that 


the teſtator's intention was to give a fee. Indeed, if from the 
whole of the will, ſo taken together and applied to the ſgbject 


matter, it can be collected that the teſtator meant to gin a fee, 
2 | * 
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it has been very properly, and very truly admitted at the bar, 


that it ought to be ſo conſtrued in order to give effect to ſuch 


intention. 
geveral arguments 3 been uſed to ſhew that ſuch intention 


may be -- Bedi in this caſe, In the firſt place, ſtreſs is laid 
on the circumſtance of its being found by the ſpecial verdict, 
that the teſtator's lands were partly freehold and partly leaſehold ; 
that they lay contiguous to and intermixed with each other, ſo 
much ſo, that even the tenants did not know how to diſtinguiſh 
them: and yet that the teſtator has included both indiſcrimi- 
nately in the deviſe in queſtion. From thence it is argued, and 
I think fairly, that the teſtator meant his freehold and leaſehold 
property ſhould go together. But if that be fo, it is inſiſted 
further, that this deviſe, though without words of limitation, 
will carry the fee /imple of both. For it would clearly paſs the 
fee of the chatzels if they ſtood alone; and therefore, conſiſtent 

with the intention of the teſtator to unite the whole of his pro- 
perty and make It one eſtate, it muit be conſtrued to paſs the 
freebold too. But that argument turns in a circle; for it may as 
fairly be argued, that the deviſe of the freehold, witch without 
words of limitation is by law an eſtate for life only, ſhould carry 
the leaſehold after it. 

The ſecond argument is, that he has charged this eſtate with 
* the payment of his debts; and that where an eſtate is given 
to F. S. on condition of his paying a groſs ſum of money, it is 
a fair inference, from the burthen impoſed upon him, that the 
teſtator intended him in all events a benefit; which can only 
be certain from his taking a fee. But that argument does not 
hold in the preſent caſe; for though the eſtate is charged with 
the payment of debts ; yet here they are ordered to be paid out 
of the rents and profits, by his wife, who was a young woman 
of 34. No certain inference therefore can be drawn from 
thence, | 

The third arzument is drawn from the words which follow 
the deſcription of the meſſuages preceding the deviſe to the wife 
for life; namely, all my eſtate and intereſt therein“, and 
from thence it has been inſiſted, that no words of limitation 
were neceflary, But theſe words added precedent to an eſtate 
tor life, can have no meaning at all; and it 1s remarkable that 
they are left out in the viſe to his half-ſiſters, which ſhews the 


teilator meant nothing by uſing the ex-retlion jn the deviſe to 
As nile. 


Theſe 
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| Theſe are the ſeveral obſervations that have been made; from 
whence it has been argued, that the teſtator's intention was to 
give his half-ſiſters a fee. But I am not able to find in this 
will, any circumſtances ſufficiently certain to ſatisfy my mind 
that the teſtator really meant a fee. As to the clauſe of diſturb. 
ance by the mother, and the deviſe to William Blackert there. 
upon, I am very doubtful upon conjecture, whether the teſtators 
idea was barely to give Wilham Blackett his eſtate, in caſe of 
an effectual diſturbance, and to give him a fee upon that contin. 


gency only. For in that caſe it muſt have happened during the 


wife's life; it muſt have happened therefore before the eſtate 
could have gone to the halt-fiſters. The words are however 
very incorrect and inaccurate ; and it is ſtrange that barely on 
that contingency, depending upon the act of the mother, he 
ſhould make a fee depend. I rather think his own intention 


might be this—To make his kinſman, William Blackett, his heir 


in reverſion, after his half-ſiſters; but in caſe of diſturbance, 
that then he ſhould take it immediately in poſſeſſion, and not in 
reverſion, which ſeems to be the reaſon of his ſaying “ I make 
him my pole heir thereof.” But I am not ſatisfied in my own 
mind, that even that is the right conſtruction, and therefore 
ſay it merely upon conjecture. It is however enough for our 
judgment that the conſtruction is doubtful ; for, in order to 


' make a deviſe of lands without any limitation added, a fee, ſuch 


an intention muſt appear as is ſufficient to ſatisfy the conſcience 
of the court in pronouncing it ſuch : if it is barely problemati- 
cal, the rule of law muſt take place. No inference in this ca 
is to be drawn, the one way or the other, from the circum- 

ſtance of the teſtator's knowing how to give, for that does not 


ap Pear. 


Therefore, it being very doubtful whether the teſtator did 
mean a fee, or not, our determination muſt go by the rule of 
law, namely; that there being no words of limitation, the 
half-fiſters take an eſtate for life only, and conſequently there 
mult be judgment for the defendant. | 
. Judgment for the defendant. 


RE 
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H E defendant had been convicted in ſeveral penalties 
upon the game /aws. In the conviction the appearance 

of the defendant and the evidence were ſet forth as follows : 
Afterwards upon the aforeſaid day, and in the year aforeſaid, 
he the ſaid Samuel Kempſon, having been duly ſummoned, ap- 
peareth, and is there preſent before me in order to make his de- 
| fence againſt the ſaid charge and information, and having beard 


the ame is aſked by me the ſaid juſtice, if he can ſay any thing 


1773. 


Wedneſday, 
February iſt. 


In a convicti- 
on, it is lutfici- 
ent if enough 
appears, to 
ſhew that the 
evidence was 
given in the 
preſence of 
the defend- 
ant; without 
ſtating that 
he was actu- 
ally preſent 


for himſelf, why, Sc. Who pleadeth that he is not guilty of at the time. 


the ſaid offence ; nevertheleſs, on the ſaid 14th day of September, 
one credible witneſs, Richard Cratorn, now cometh before me, 
the ſaid juſtice, &c. and upon his oath depoſeth and faith, that 
on Wedneſday the 14th day of this inſtant September, he ſaw 
Samuel Kempſon, Sc. &c. and thereupon the ſaid Samuel Kemp- 
ſm, before me the ſaid juſtice, by the oath of one credible wit- 
neſs aſoreſaid, according to the form of the ſaid ſtatute aforeſaid, 
in ſuch caſe made and provided is convicted of the ſaid offence, &c. 

Upon the record being removed by certiorari, Mr. Chambre 
objected, that it did not appear upon the face of this conviction, 
that the evidence was given in the preſence of the defendant, 
which it ought to be, that the party accuſed may have an op- 
portanity of croſs-examination, 

Mr. Poole, contra, inſiſted that it was not neceſſary to ſtate that 
the evidence was given in the preſence of the party accuſed. It 
is ſufficient if it appears from what is ſtated that he was preſent 
at the time. Now here it is ſtated that the defendant appeared, 
pleaded not guilty, and then the evidence was gone into ; in 
ſuch a caſe the court will preſume that he was preſent at the 
time, and cited Rex verſus Aizen, 3 Burr. 1785, as in point. 

Ajton Juſtice, Enough appears upon this conviction, to ſhew 
that the witneſs was examined in the preſence of the defendant. 
It muſt be ſuppoſed that all that paſſed was at one and the 


lame time. Gs 
Per Cur, Let the conviction be affirmed. 
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ſummer-houſe, 
whereby the 
plaintiff vas 
deprived of 
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of, without 
ſaying that he 
was expelled 
or put out of 
the ſame, 1s 
inſufficient; 
being a mere 
zreſpaſs, but 
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. 
Friday, 
1 Hou Nr ver/us CoPE. 
4 e ( RROR from a judgment of the court of King's Bench in 
for rent, plea Ireland, in an action of replevin, brought by the plaintiff, 
is hows, _ now defendant in error, for taking certain goods of the faid Henry 


Cope, out of his dwelling-houſe, and detaining them, Ge. 

The defendant, the now plaintiff in error, avowed the taking 
for rent arrear due, by the ſaid Hunt to the ſaid defendant, . 
certain premiſes in the avowry mentioned. 

The plaintiff pleaded fiſt, That there was not any rent due to 
the defendant out of the premiſes, at the time of the taking, 
upon which iſſue was joined. 2dly, That long before the "i 
of the goods, to wit on the iſt of April, 1770, the defendant 
with force and arms unjuſtly and unlawfully entered upon the 
garden part of the meſſuage or tenement in the plaintiff's poſ- 
ſeſſion, and did then and there with like force and arms unjuſtly 
and unlawfully break and pull down the roof and ceiling of F 

fummer-houſe, part of the ſaid premiſes, and tore up the benches 
therein, by means whereof the plaintiff had been deprived if 
the uſe of the ſummer-houſe, from the ſaid iſt of April, 1770, 
until the day of taking of the ſaid goods, &c. 

To this plea the defendant demurred, and the plaintiff joined 
in demurrer. 

The Court of King's Bench in Ireland, gave judgment upon 
the demurrer for the plaintiff, whereupon the defendant brought 
this writ of error to reverſe the judgment, and aſſigned the gene- 
ral errors, and the plaintiff joined in error. | 

Mr. Dunning, for the plaintiff 1 in error, ſtated the queſtion to 
be, whether the facts ſet forth in the plea amounted to an evic- 
tion of the defendant ? If not, which he contended they did not 
in this caſe, they were no ſuſpenſion of the rent, but a mere 
treſpaſs, and cited Sir Thomas Jones, 148. Roper verſus Lloyd, as 
in point; where, in covenant for non-payment of rent, the leſſee 
pleaded, that the plaintiff had ra n away a pent-bouſe,. fixed 
to the premiſes, and the court held it a treſpaſs only, and no 
ſuſpenſion. | 

Mr. Norton, contra, infiſted that the facts in the plea did 
amount to an eviction ; for here an actual entry by the leſſor is 
ſtated, and alſo that he pulled down part of the ſummer-houſe 


and the benches, ſe as entirely to deprive the leſſee of the utc 
2 of 
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of it: and cited 1 Rol. Abr. 940. tit. extinguiſbment, letter N. 

JI. Cro. El. 341. the reaſoning of which caſes he ſaid went to 
hew, that wheree ver there is a fortious entry by a leſſor, ſo as 
to deprive the leſſee of the enjoyment of the premiſes, it amounts 
to 2 ſuſpenſion of the rent. 

Lord Mansfield. The whole queſtion in this caſe turns upon 
the pleading ; for the rule of law is clear, namely, that to occa- 
fon a ſuſpenſion of the rent, there muſt be an eviction or ex- 
pulfion of the leſſee. But here the plea ſtates merely a treſpaſs, 
and no eviction, therefore the plaintiff muſt recover. 

Alon Juſtice. I am clearly of the ſame opinion. The cafe 


upon the mooting of it Fenner and Clench doubted. All the 
caſes in the books ſuppoſe the leſſee to be put out of poſſeſſion ; 
therefore merely ſaying that he was deprived of the enjoyment 
of the premiſes is not ſufficient, but he muſt plead that he was 
ericted. 1 Lord Raym. 370. Clayton 34. Hob. 326. Reynolds 
verſus Buckle. | | | 
Lord Mansfield. The defendant certainly ſhould have pleaded 
eifion, and then the facts that are now ſtated might have been 
ſaiicient for the jury to have ſound a verdi® in his favour. 

Mr. Juſtice Willes and Mr. Juſtice Afburſ were of the ſame 


| opinion. 


Judgment reverſed. 


Doz ex dim. CHEN x verſus BaTTEN. 


HIS was an ejectment brought by the plaintiff, againſt 
| the defendant, to recover ſome warehouſes in London. 
The action was tried before Lord Mansfield, at the fittings in 
laſt term, at Guildhall, At the trial the caſe appeared to be 
ſhortly thus: | 

The defendant was tenant at will to the leſſor of the plaintiff, 
who, to determine the tenancy, gave notice at Lady-day to the 
derendant to quit at Mrichaelmas. The defendant not quitting 
at Michaelmas, the plaintiff brought this ejectment, and laid 
the demiſe on the zoth of September the defendant appeared, 
and pleaded. Sometime after the plea was put in, the leſſor of 
tne plaintiff received of the defendant a quarter's rent, due at 

Critmas, The defendant's counſel inſiſted that this ſubſequent 
acceptance of rent ſubſequently due, was a waiver of the notice, 

| and 


in Cro. El. 341. never received a final determination; and even 
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— | 5 
and tantamount to an agreement, that the defendant ſhould con. 
tinue tenant. His lordſhip ſaid, he took the practice to he ſo; 
though in his own opinion it was unreaſonable, But beta 
ſettled, he directed the jury to find for the defendant, which they 
accordingly did. Afterwards in the ſame term Lord Mansfield 
ſaid, he had turned the matter in his mind, and likewif men- 
tioned it to the judges, who doubted if the law was ag he had 
directed. It was therefore proper the point ſhould be ſettled, 
for which purpoſe his lordſhip deſired Mr. Dunning would moye 
for a new trial. He accordingly did, and now 1n hk term the 
caſe was argued by Mr. Mansfield and Mr. Bolton, for the de- 
fendant; and by Mr. Dunning and Mr. Davenport, for the 
plaintiff; when the court gave judgment as follows: 
Lord Manfield. This caſe has been extremely well argued on 
both ſides. It was underſtood on all hands at the trial, that 
there had been a generally conceived notion and practice, that 
where a landlord receives rent for the. occupation ſubſequent to 
the time when the tenant ought to have quitted according to his 
notice, it is an admiſſion by the landlord, that he was his tenant 
after that time, and conſequently a waiver of the notice. When 
this was mooted at the trial, 1 did not think there were any caſ:; 
againſt the practice, but looked upon it as eſtabliſhed; and 
therefore I directed the jury to find a verdict for the defendant, 
At the ſame time I was ſtrongly of opinion that the practice 
was unreaſonable and derogatory to juſtice. And now upon ex- 
amination it does not appear that we are precluded by authoritr, 
or any eſtabliſhed practice, from judging agreeable to the reaſon 
of the caſe 

It a clearly proved that a quarter's rent accrued ſince tl: 
demiſe, the queition is, whether ſufficient matter appeared in 
point of law, to prevent the leſſor of the plaintiff from recover- 
ing in this ejectment? If there did not, the direction | gave 
was wrong. Firſt, if the matter which appeared ought to hare 
been left as a act, for the conſideration of the jury, in thu 
point of view, it was erroneous: And ſecondly, it it be clear 
that in law the leſſor of the plaintiff was not barred, it was fl 
more erroneous. An ejectment is a molt beneficial remedy tor 
the recovery of lands. It is a remedy by fiction of law; and 
therefore ſhould be applied to the purpoſes that will beſt aniver 
the ends of juſtice. In ejectment the plaintiff in his declaration 
ſtates, that on ſuch a day he had title to the poſſeſſion of {ſuch 


lands, and upon the trial he is bound to prove that ſuch title was in 
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8 
jim at the time ſo ſpecified, The title of the plaintiff in this 


caſe accrued by giving fix months notice to the defendant to 
quit; which it was in proof had been duly given: indeed there 
been made, the leſſor of the plaintiff had a right to the poſſeſſion; 
and ſo he had at the time of the plea pleaded. The ſingle queſ- 
fon is, whether the landlord has, by any ſubſequent act or agree- 
ment, waived ſuch his right, and conſented that the tenant 
hould continue the poſſeſſion ? If he has, no doubt but he will 
be bound by ſuch agreement. As to that, the fact in this caſe 
is, that the landlord has received rent eo nomine for a quarter of 
a year, which became due after the time of the demiſe in the de- 
claration laid. This circumſtance, it is inſiſted, is in fact a 
declaration on his part, that he departs from the notice he had 
ziven ; and is an acknowledgement that he ſtill conſiders the 
defendant as his tenant. But let us ſuppoſe the landlord had 
accepted this rent under terms, or made an expreſs declaration 
that he did not mean to waive the notice, and that, notwith- 
ſanding his acceptance or receipt of the rent, he ſhould ſtill in- 
ſiſt upon the poſſeſſion. Or ſuppoſe any fraud or contrivance 
on the part of the tenant in paying it. Clearly under ſuch cir- 
cumſtances the plaintiff ought not be Sarred of his right to re- 
cover: But all theſe are facts which ought to be left to the 
conſideration of the jury. | 

The queſtion therefore is, quo animo the rent was received, 
and what the real intention of both parties was? If the truth 
of the caſe is, that both parties intended the tenancy ſhould 
continue, there is an end of the plaintiff's title: if not, the land- 
lord is not barred of his remedy by ejectment: as where the 
leffor of the plaintiff, after the time laid in the demiſe, agreed 
to accept the ſingle inſtead of the double rent, which by the 
flatute 4 Geo. 2. c. 28. he was entitled to. This very point was 
determined in a caſe of Gilder ex dim. C.lder or Gildoe, verſus 

at Saliſbury allizes, 1754, before the preſent Lord Chief Baron 
(then Mr. Baron) Smythe. There the fingle rent had been re- 
ceived by the landlord ſubſequent to the time of the demiſe laid; 
and the objection now infiſted on, was made: But Mr. Baron 
»mythe over-ruled it. A caſe was afterwards reſerved for the 
opinion of B. R. when the court held it to be no bar; and that 
it ought not to preclude the plaintiff from recovering in eject- 
ment. Lord Chief Baron Smythe and Mr. Juſtice Gou/d both 
remember this caſe, I entirely agree with that opinion, The 
3R ſtatute 
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which amounts to a waiver of that right? The only act which 


ſtatute gives double rent if the tenant continues in poſſeiion after 
notice to quit. But ſtill it is to be received as rent. What then 
is the caſe where a landlord accepts the Angle rent only. The 
taking 4alf, when he is entitled to an action for the whole, is an 
act of lenity; but it does not import a conſent that the tenant 
ſhall continue in poſſeſſion, or a waiver by the landlord, of hi 
remedy by ejectment. 

There is another caſe which was tried at Launceſton aſſizes, 
when Mr. Juſtice Gould was at the bar. The objection taken in 
that caſe was, that the leſſor of the plaintiff in ejectment, had 
likewiſe brought an action for uſe and occupation of the very 
ſame premiſes, for rent which had accrued ſubſequent to the 
time of the demiſe. This action ſtood ready for trial at the ſame 
aſſizes. In arguing the objection which is now made, it was 
ſaid, that the action was an action founded on promiſes, and x 
ſuppoſed permiſſion by the plaintiff to the defendant to occupy ; 
therefore an acknowlegement on the part of the plaintiff, that 
he was his tenant; and conſequently a waiver of his notice. 
But the objection was over- ruled; and the plaintiff recovered, 
firſt in the ejectment, and afterwards in the action for uſe and 
occupation. It was holden, that one of the remedies was not 
a waiver of the other. Why ? Becauſe they were brought for 
ſeveral demands, to both of which the plaintiff was entitled 
conſequently, the one could be no waiver of the other ; for after 
recovery of the poſſeſſion, the plaintiff was entitled to the profits 
for uſe and occupation, if he thought fit to ſue for them. 
Therefore in point of law the mere acceptance of rent is not in 
itſelf a bar. 

But if there were a doubt whether the poſſeſſion was by fraud, 
or in conſequence of a new agreement, or whether the accept- 
ance of the rent was mutually intended or underſtood as a waiver 
of the notice, that is a fact which ought to be left to the jury 
to determine. It was not left in this caſe; and therefore I think 
there ought to be a new trial. 

Aſton Juſtice. There is no doubt but that at the time of the 
demiſe laid, the leſſor of the plaintiſſ had a clear right to the 
poſſeſſion. 
The queſtion is, whether he has done any ſubſequent act, 


Le 1 1 — 


appears is, the acceptance of a ſingle quarter's rent accrued 
fince. I think that is only a waiver of his right to double rent 


under the fat. 4 Geo. 2. and does not neceſſarily imply a confent 
| * that 
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hit the tenancy ſhould continue. Where an ejectment has 
been brought on the fat. 4 Geo. 2. c. 28. ſect. 2. for the for- 
ſeiture of a leaſe, there being half a year's rent in arrear, and 
go ſufficient diſtreſs on the premiſes; there, acceptance of rent 
alterwards by the landlord, has, I believe, been held a warver 
of the forfeiture of the leaſe; which may well be; for it is a 
penalty, and by accepting the rent, the party waives the penalty. 
But this caſe is very different. For here the acceptance of ſingle 
rent, is only a waiver of his right to double. Therefore, I am 
of opinion, that a new trial ought to be granted. 

Villes Juſtice. I am of the ſame opinion. 

Aſbhurſl Juſtice. I believe there have been many nonſuits 
upon this objection. But hitherto the queſtion has not been 
much agitated : it being rather taken for granted that the prac- 
ticewas ſo: and therefore till now, the matter does not ſeem to 
have been ſufficiently examined-or explained. Whether the ac- 
ceptance of rent after the time laid in the demiſe, is or is not a 
waiver of the notice, depends upon the intention of the parties; 
which is a matter of fact, and therefore to be left to the jury. 
f the landlord accepts it only as a compenſation for the double 
rent, which the ſtatute ſays he ſhall have a right to, it is a 
waiver of that only: but it does not waive his right to the poſ- 
ffion of the premiſes, which is entirely a diſtinct and different 
thing. Therefore I concur in opinion, that the verdi& in this 
caſe ought to be ſet aſide, and a new trial granted. 

Per Cur. Let the rule for a new trial be made abſolute. 
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mayor of the borough of Portſmouth, the conſtitution of the 


whole corporation. 


Faſter Term 


15 Geo. 3. B. R. 1775. 


RE x ver/us VaR LO, Mayor of Portſmouth. 


. ſhewing cauſe why an information in nature of 
| guo warranto ſhould not be granted againſt the defendant, 
to ſhew by what authority he claimed to exerciſe the office of 


borough, as far as reſpected this queſtion, was admitted on both 
ſides to be as follows: That the corporation was a corporation 
by preſcription, and alſo by charter of Car. 1. and conſiſted of 
a mayor, twelve aldermen, and an indefinite number of burgeſſes; 
and the mode of electing the mayor, as preſcribed by the char- 
ter, was as follows: that the mayor, aldermen, and burgelles, 
or the greater part of them, ſhould from time to time have a power 
of aſſembling themſelves, or the greater part of them, at 
and ſhould there continue 'till they or the greater part of then 
then there aflembled, ſhould chuſe one of the aldermen to be 
mayor. 
| The election of the defendant was is by a majority of the mayor, 
aldermen, and burgeſſes affembled ; but the mayor, aldermen, 
and burgeſles ſo aſſembled, did not conſtitute a majority of the 


The queſtion was, whether upon the true conſtruction of the 
words of the charter, a majority of the mayor, aldermen, and 
burgeſſes only, who were aſſembled, or whether a majority of 
the major part of the whole corporate body, ought to concur in 
the election of a mayor ? 


2 Serjeant 
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Serjeant Davy, and Mr. Wallace, who ſhewed cauſe, ſtated 
that there were but five inſtances from the year 1 597, to the 
ofent time, where a majority of the whole body were aſſembled 
it the election of a mayor: conſequently, if the objection now 
made ſhould prevail, the corporation muſt be diflolved. But 
this is the firſt time ſuch an objection was ever made in the caſe 
of an indefinite number of electors, and if good, may affect moſt 
of the corporations in the kingdom. The diſtinction is, that 
where the election is by the commonalty at large, thoſe who are 
alembled have a right to elect, though they do not conſtitute a 
majority of the whole body; and thoſe who are abſent are virtually 
repreſented by thoſe who are preſent. But if the number of 
electors be definite, as in the caſe of Rex verſus Grimes, 
capital burgeſs of 7 armouth,* there the majority of the whole 
body muſt firſt meet, and then the major part of thoſe 
ſo aſſembled may elect. And ſo the court held in that caſe, 
but ſaid it would have been different if the number of bur- 
ceſſes had been indefinite, and cited the caſe of the pariſhioners 
of Walling ford, cited by Tanfield, Chief Baron, in Lane 21. 

reported likewiſe in 6 Vin. Abr. 269. pl. 5.—The Queen verſus 
Lock, Vin. Abr. ſame page, pl. 8. where it was held, that if an 
act is referred to be done by the commonalty, there the majority of 

thoſe who are preſent will determine and bind the reſt. 

Lord Mansfield. If in the ſpace of 170 years there have been 
but five elections by a majority of the whole body, and ſuch 
majority is neceſſary, the corporation muſt be diſſolved, unleſs 
the capital burgeſſes have been in poſſeſſion of their franchiſes 
for 20 years. But even then they are liable to an information 


filed by the Attorney General. 


Mr. Bearcrofft, Serjeant Glynn, and Mr. Davenport, contra, 


admitted, that where a power is given to any deſcription of per- 
ſons, ſuch as mayor, aldermen, and burgefles generally, to do an 
act, there it is competent to the major part of thoſe who are 
preſent to do ſuch act; but inſiſted that that was not this caſe; 
for here the charter moſt clearly meant there ſhould be no elec- 


+ Since re- 
ported in 


5 Burr. 2598. 


tion of a mayor, but by a majority of the major part of the con- 


ſtituent members, ſpecified and impowered by the charter to 
elect. The words are, „that the mayor, aldermen, and bur- 
© geſſes, or the greater part of them, ſhall, from time to time, 
have power, upon ſuch a day to aſſemble themſelves, or the 
greater part of them.” Who are to aſſemble themſelves by 


this direction? At leaſt he greater part of the whole * f 
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And the ſubſequent direction is, that they ſhall there continue 
till they, or the greater part of them, then there aſſemble, ſhall 
chuſe one of the aldermen to be mayor, &c. therefore, there muſt 
be a majority of the conſtituent body aſſembled. 

As to the uſage, if the words of the charter were doubtful, 


the uſage under it might be evidence to explain the meaning of 


them. But here the terms of the charter are clear and expreg, 
and therefore the corporation muſt conform to them. As to the 
conſequences that may enſue from the few inſtances in which 
the directions of the charter have been purſued ; they are no 
ground for the court to refuſe an information ; for if the word, 
are clear, juſtice mult be done, though it involve the diſſolution 
of the corporation, and inſiſted on Rex verſus Grimes, as a cal 
m pant... = | 
Lord Mansfield. Upon the words of the charter alone, I my. 
ſelf have no doubt about the conſtruction of it. In ti; 
corporation there are an indefinite number of freemen ; and it is 
a corporation in which honorary freemen may be made. 
It is in the nature of all corporations to do corporate ads; 
and where the power of doing them is not ſpecially delegated to 


a a particular number, the general mode is, for the members to 


meet on the charter days, and the major part who are preſent do 
the act. But where there is a ſelect body it is a different thing, 
for there it is a ſpecial appointment. All the reaſoning there. 
fore 1s different. | 

But ſuppoſe the words of the charter are doubtful, the uſage 
in this caſe is of great force; not, that uſage can overturn the 
clear words of a charter: but if they are doubtful, the uſage 
under the charter will tend to explain the meaning of them; 
eſpecially in a caſelike this, where, before the charter, the corpo- 
ration conſiſted of an indefinite number of burgeſſes by preſcrip- 
tion, and where the charter itſelf added no new members, but 
only incorporated the old ones. Since the charter, namely, for 
theſe laſt 170 years, the major part of thoſe only who were 
aſſembled, have concurred in eleQing the mayor; and there ate 
but five inſtances during that period, in which the members to 
aſſembled have conſtituted a majority of the whole body. My 
only doubt at preſent 1s, whether it ought not to be put upon 
the record if the parties are deſirous to try the queſtion, and to 
be at the expence; and therefore I think the rule ſhould be 
made abſolute in one, and enlarged as to the reſt, 


Alben 
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3 there are in this corporation, I cannot conceive that the 
charter meant a majority of that indefinite number ſhould be 
preſent. 

The uſage anterior to the charter of Car. 1. cannot alter the 
charter, but it will guide the conſtruction in a caſe where it 
does not plainly appear that the charter meant to vary ſuch for- 
mer uſage. Therefore I concur with my lord, that the rule 
{ould be abſolute as to one. | 

Mr. Juſtice Villes and Mr. Juſtice A/>burjt concurred. 

Lord Mansfield. The uſe of a trial will be to find the uſage. 
an CY | Rule abſolute in one. 


DRIN Kwar ER and another, Aſſignees of Dow ins, 
verſus GOODWIN. 


T HIS was an action brought by the plaintiffs, as aſſignees 
of the eſtate of J. Dovuding, a bankrupt, for a ſum of 
Upon 


money, for goods ſold and delivered to the defendant. 

the general iſſue pleaded, a verdict was found for the plaintiffs 

dam 194. /. ſubject to the opinion of the court, upon the 
following caſe. | 

7. J-wding, the bankrupt, was a clothier, and employed 
Edward Jeffries a factor, who ſold to the defendant Goodwin, 
the cluths in, queſtion, marked F. Dowgding, before any act of 
bankruptcy committed by F. Dowding ; but did not receive the 
money for them till after the action was brought. The cloths 
were fold by Jeffries, as factor, and the defendant Goodwin 
new him to be ſo, in the uſual courſe of bufineſs, and in his 
own name. The money was paid by Goodwin to Jeffries, after 
notice to him from the aſſignees not to pay it to Jeffries. 

Edward Feſfries was a creditor of Dowding, for ſeveral ſums 
of money excluſive of the bonds hereafter mentioned; for which 
ſums he received full ſatis faction by the money in his hands, or 
by cloths in his poſſeſſion. As to the bonds, Dowding bor- 
rowed money to the amount of 3000 J. and upwards, and by 

letter bearing date the 1ſt of May, 1769, applied to Jefrzes, his 
factor, to be ſecurity for him jointly in theſe bonds. The 
letter was as follows : : | | | 
© dir, I take the liberty of aſking you, whether, if I ſhould 
meet with any ſum which the lender may think too large 
2 «© for 


22 juſtice. In the caſe of an indefinite nun of burgeſles, 
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EX 
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VARIO. 


Friday, 
May 12th. 


A factor who 
becomes ſure- 
ty for his 
principal, has 
a lien on the 
price of the 
goods, fold by 
him, for his 
principal, to 
the amount of 


the ſum for 


which he has 
ſo become 
ſurety. 
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Ki for my ſecurity only, you will favour me with your's, jointly 
with my own, upon my engaging, as a means to prevent : 
<< poſſibility of danger to you, to ſend you all the cloths that 
* I ſhall make of ſuch monies, as you may be ſecurity for with 
6.6 me.” | 

To which Jefries ſent the following anſwer ; | 

„Sir, Jam willing to join my name to yours, in the ſecurity 
you propoſe on the plan I now lay down; which is done to 
render a counter-bond unneceſſary, and to put me in the ſame 
« ſtate as if I advanced the money myſelf: This, I am fatisfeq, 
« you will not impute to my want of confidence in you, which 
I have as fully as in any man; but is pointed out to me by 
«* the common rules of trade, and anſwers every purpoſe as fully 
« as can be: The plan I mean is, that the money ſhall be paid 
* into my hands, which you will draw for, as in common 
„ courſe, and I will give you a memorandum of having received 
« ſuch ſum, to be employed ſolely to your trade, without any 
* claim for intereſt, provided you duly pay it to the obligor.“ 
When money was taken up on the joint-bonds of Dowaing 
and Jeffries ; Jeffries acknowledged the receipt of it to Dowding, 
in the following form: „I have this day received of A. g. 
4 for your uſe 500 J. for which I have given your account 
„credit.“ Accordingly the money due upon theſe bonds was 
Nated in the annual accounts ſent by Fries to Dowding. No 
part of the money due upon any of theſe bonds was paid before 
the act of bankruptcy; but the whole has fince been paid by 
 Fefpries, and Jeffries has not ſufficient from the cloths in his 
hands, or the money due from the defendant, to ſatisfy the 
bonds. 

The queſtion was, whether the aſſignees were entitled to te- 
cover againſt the defendant ? 

Mr. Buller for the plaintiffs. It will be inſiſted on the other 
fide that the money being raiſed jointly by the bankrupt and 
Jeffries, muſt be conſidered as money really lent by Je Fries to 
the bankrupt; but though the letters affect to import as much, 
it is not true in point of fact, and therefore the tranſaction was 
a fraud upon the reſt of the creditors, calculated on the one 
hand to give the bankrupt a falſe credit, and on the other to 
give Jeffries the factor, a preference. But there was no imme- 
diate debt due from the bankrupt to the factor, at the time of 
the agreement. For the bankrupt was liable in the firſt inftance, 


and if the bankrupt had paid the money, the factor could 


never 
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never have called upon the bankrupt. 2. There was no debt 
due to the factor at the time of the action brought; for at that 
eme he had paid no part of the money taken up on the bonds, 
nor was he ever any money in advance to the bankrupt. On 
the contrary it is expreſſly ſtated in the caſe, that all the money 
paid by the factor was paid ſince the action brought, ſo that at 
the commencement of the ſuit, the factor was no creditor at all. 
If fo, this is no more than the general caſe, where a ſale by a 
or is conſidered as a ſale by the owner himſelf, for which the 
owner may bring his action: for at the utmoſt there was but a 
poſſibility of a debt due to the factor at the time. 

But ſecondly, it is infiſted on the part of the defendant, that 
the factor has now a lien on the price. Let us examine there- 
fore what a lien is? It 1s a tye or hold upon goods or other 
things, which a man has in his cy/ody, and which he has a right 
to retain *till he is paid what is due to him; but that can only 
be where he has the cuſtody and poſſeſſion of the thing. He 
cannot have a right to hold that which he has f in his cuftody ; 
for without the cuſtody there is no lien, and ſo it is expreflly 
lid down in Chapman verſus Derby, 2 Vern. 117. 1 Ath. 134. 
and the caſes there cited. But here the factor has parted with 
the poſſefſion, by diſpoſing of the goods to the defendant ; there- 
fore he had no lien on them; and as to the price or value of 
them, that clearly was not in his hands or poſſeſſion, at the 
time of the action brought; therefore there could be no lien on 
that : and conſequently the payment afterwards was fraudulent. 

Mr. Davenport, contra, for the defendants. Tt 1s too clear to 
be diſputed, that every factor has a lien for the general balance 
of his accounts ; and therefore Tefſries certainly had a lien for 
ſuch general balance. In this caſe the points are two. iſt. 
Whether poſſeſſion muſt unite with the lien; and if it muſt, 
whether that poſſeſſion has been parted with in this caſe ? 2d, 
Whether this tranſaction is in its nature fraudulent. iſt, The 
lien in this caſe has not been parted with. I admit the right of 
the principal to maintain an action for goods ſold by his factor, 
but then it muſt be qualified with this reſtriction; namely, that 
the principal is not indebted to his factor; if he is, he cannot: 
becauſe, if he could, the factor would have no ſecurity in his 
hands. Now that ſecurity is not confined to the actual poſſeſſion 
of the goods themſelves : for in that ſituation they are mere 
lumber ; it is the value of them which is the real ſecurity, and 
that value, when the goods are parted with, the factor has a right 
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| bal 3 
to retain, and is in Jaw a continuation of the poſſeſſion In 


this caſe no account was kept between Goodivin and the bank. 
rupt, the only account was between Goodwin and Feffries. The 
bankrupt could not have brought an action againſt Googy,, 
without the intervention of Fefries. If fo, the aflignees can he 
in no better fituation than the bankrupt himſelf would haue 
been. Jeffries is in the ſame ſituation as the acceptor of 3 
bill of exchange, who has a right to ſell the goods of the drawe: 
and reimburſe himſelf with the value. But if ſelling the goods 
were ſuch a parting with the poſſeſſion as would deveſt the lien 
which he had before, the miſchief and inconvenience to trade 
would be endleſs. So here Fe ries, having advanced this money 
upon his own credit, when the goods came to his poſſeſſion, 
had a right to ſell them, and retain the value to reimburſe hin. 
ſelf. The poſſeſſion therefore remained as much as if the goods 
themſelves had remained. | | 
2dly, This mode of dealing was no fraud upon any of the 


_ creditors, or upon the aſſignees. For Dowding could not have 


carried on his trade without money or credit. Jeffries not having 
money, lends him his credit and name, by becoming ſurety in 
theſe bonds; that is to all intents and purpoſes, the ſame thing 
as if he had lent him money ; and it was not competent to 
Dowding to ſue Feffries for any money he might receive, 'till 
Jeffries had diſcharged the amount of the bonds, for till then 
the balance was againſt Fefries therefore, the law and juſtice 
of the caſe is, that the fair balance ſhould now be ſettled between 
him and the creditors of the bankrupt. And fo it was held, 
2 Chan. Caſes 36. Suppoſe a factor were to fail, and his al- 
ſignees afterwards receive money, for goods folds by him as fac- 
tor, it has been determined in that caſe, that the principal is not 
to come in as a creditor under the commiſſion, for the general 
balance, but ſhall receive the full value of the goods. For 
the ſame reaſon, the factor in this caſe is entitled to all the goods 

in his poſieſſion. 1 8 
Lord Mangßeld. I think you ſtate the material fact of the 
caſe contrary to the finding. The queſtion you make is, whether 
the poſſeſſion continues? And to judge of that, the tranſaction 
ſhould be known. Now the tranſaction was thus: Feffries ſold 
theſe goods to the defendant Goodwin, in his own name; with- 
out any reference to the principal, or without even making the 
principal creditor for them. But the goods are marked I. Dow 
Ling; therefore the defendant muſt have known he was the 
2 Principal, 
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principal, and that was the reaſon of making that fact a part of 


the caſe. : 
I ſhould be glad to know if there is any authority, where, after 


a factor had ſold goods in the manner here mentioned, it has 
happened that the principal has forbid the vendee to pay the 
value to the factor, and the vendee has notwithſtanding paid the 
ator. In this caſe the whole turns upon the circumſtance of 
the affignees (who ſtand in the place of the bankrupt) having 
forbid the defendant to pay Jeffries: There can be no doubt, 
that where a factor, who is fully paid all his demands, be- 
comes bankrupt, the property of all the goods remaining in his 
hands is in the principal, and he may fue for them in his own 


name. i 
Cur. adviſare vult. 


Afterwards, on Tueſday 16th of May, Lord Mansfield, after 
ſtating the caſe, delivered the opinion of the court, as follows: 

It appears from the facts ſtated in this caſe, that the defendant 
Goodwin has taken upon himſelf to pay the money in queſtion, 
to J Fries, after notice from the aſſignees not to pay it to him, 
2nd after which, I take for granted, an indemnity offered by them, 
and alſo an indemnity from Feffries. Tt is therefore the cafe of 
Jeffries; and the queſtion is, between Ferries and the aſſignees, 
which is cntitled to receive this money. 

The maxim of law which ſays, that it ſhall not be in the 
power of any man, by his election, to vary the rights of two 
other contending parties, is a very wife maxim, as well as a very 
fortunate one, for the parties who are ſo diſputing; becauſe, by 
giving notice to ſuch perſon to hold his hand, and offering him 
an indemnity, he renders himſelf liable to the true owner, if 
after ſuch notice he takes upon himſelf to decide the right. 
And therefore though the purchaſor of goods from a factor has 
a right to pay him the money, and be diſcharged ; yet when 
the principal and factor has a diſpute, the buyer, with notice of 
ſuch diſpute, has no right to prejudice the title of the principal. 
This caſe therefore is in the nature of a bill of inter-pleader. 
The defendant is the ſtake-holder, the aſſignees and Jeffries are 
contending, and the court is to decide. 

Jefries claims the money, as having a lien on it, and the 
attgnees claim it as ſtanding in the place of the bankrupt. 

Jefries claims it as having alien. To conſider the cafe there- 
tore firſt upon the general queſtion, we think that a factor who re- 


caves cloths, and is authoriſed to fel! them in his own name, 
| 13 
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but makes the buyer debtor to himſelf; though he is not anſwer. 
able for the debts, yet he has a right to receive the money: Hiz 
receipt is a diſcharge to the buyer; and he has a right to bring an 
action againſt him, to compel the payment; and it would be no 
defence for the buyer in that action to ſay, that os between him 
and the principal he (the buyer) ought to have that money, be. 
cauſe the principal is indebted to him in more than that ſum ; 
for the principal himſelf can never ſay that, but where the 
factor has nothing due to him. There as no caſe in law or 
equity, where a factor having money due to him to the amount 


of the debt in diſpute, was ever prevented from taking money 


for cloths in his hands. 

That being the general rule, let us ſee whether this caſe 
differs at all from it. It certainly does not. On the contrary, 
it is greatly ſtrengthened in the preſent caſe, for there is not the 
leaſt colour to ſuggeſt a fraud. But the principal and factor 
enter into a ſpecial agreement, by which the factor undertakes 


and actually pledges his credit to raiſe money, for the benefit of 


the principal ; which money is to be worked up in cloths, and 
which cloths when ſo worked up, the principal agrees to ſend 
to the factor. The agreement therefore is, that he ſhall have a 
lien. For he ſays © be ſecurity for the money, and I will ſend 
« you all the cloths.” —What is the form in which the tranſ- 
action is put? The factor knew very well that for a general 
balance of his accounts he had a lien, but he doubted whether 
ſuch lien would extend to a caſe in which he was only ſurety 
for his principal, and therefore he ſays * I am led by the courſe 
* of the trade, to let the money be a joint- bond, &c.” 
Therefore we are all moſt clearly of opinion, that a factor has 
a lien on the price of goods in the hands of the buyer: and 


in this caſe, though he had not the actual poſſeſſion of them, 


yet as he had a power of giving a diſcharge, or bringing an 
action, he had a right to retain the money, in conſequence of 
his lien, as much as a mortgagee has by the title deeds of an 
eſtate in his hands, ou he is not in poſſeſſion. Therefore 


let there be, 
Judgment for the defendant. 


DENN 
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Denn ex dim. BALDERS TON verſus BALDERSTON. 


N ejectment it appeared at the trial, that George Balderflon 
being ſciſed of the premiſes in queſtion, duly made his laſt 
will, bearing date the 15th of April, 176 , and thereby amongſt 
other things deviſed as follows: Alſo, I give to my ſon Thomas 
Balderfton, two hundred pounds, to be paid to him by my exe- 
cutrix, herein after named, Alſo I give to my wife Elizabeth 
Balderſton, and her heirs for ever, all my houſes, at the eaſt end 
of Newborough-Street, in Scarborough. I alſo give to her, and 
her heirs for ever, my two tenements in Longweffgate and Cooke- 
Row, in Scarborough, aforeſaid. Alſo I give to my three ſons, 
Gerge, William, and Gillis, and to their heirs for ever, my 
houſe, at the end of the apple-market, in Scarborough, afore- 
faid, and my cloſe, in HFal/zrave, as tenants in common, and 
not as joint-tenants, when they come at age of 21 years, and 
the rents and profits of them to be received by my executrix, till 
that time, and employed for their maintenance, education, and 
benefit, during their minority, and as any of them come at age, 
their ſhare of the rents and profits thereof to be received by them. 
Alſo I give to my wife, my houſe at the upper end of New- 
brough-ſtreet, in Scarborough aforeſaid, now in my occupation, 
with all the furniture thereto .belonging, during her natural 
life, a proper part of the accruing profits or rents thereof to be 
applied for the maintenance and education of my three daughters, 
Iſabella, Elizabeth, and Janet, to whom, and their heirs for 
ever, I give the ſame, after the deceaſe of my ſaid wife, as te- 
nants in common, and not as joint-tenants. My will further is, 
and I do hereby order and direct, that r any of my above- 
named children ſball happen to die before they come of age of 
twenty-one years, and without lawful iſue, then their property 
and ſhare in any of the above bequeathed premiſes ſhall be 
equally divided among the REST of my ſurviving children, ſhare 
and ſhare alike. 

Two of the younger ſons died under the age of Zwenty-one 
years, without ifſue. William, the ſurviving younger ſon, 
brought this ejectment for their ſhares. Thomas was of the age 
of 21 years, at the time of making the will. A verdict was 


vithout iſſue. Per cur. The eldeſt ſon and the three daughters, are equally entitled with 
Younger ſon to the ſhares of the two deceaſed brothers. 


2 U given 


17 3: 


Same day. 
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Barpanton - 


Ver/us 
BALDERSTON 


given for 3 plaiatiff ſubject to the opinion of the court, on the 
following queſtion, vis. 

Whether William the ſurviving younger ſon is entitled to the- 
whole of the houſe at the eaſt od of the apple-market, in gear. 


_ borough, and the cloſe in Falſgrave; or the ſaid Thomas, and the 


daughters, or any of OE] are entitled to any ſhares and parts 
theroof ? 

Mr. Davenport, for as leſſors of the plaintiff. The queſtion 
in this caſe is a queſtion of intention, and I contend the teſtator 


never meant the different claſſes into which he had divided the 


objects of his bounty, ſhould interfere with each other: but that 


their intereſts ſhould be wholly diſtinct. The claſſes are four. 
_ iſt, His eldeſt fon, 2d, His wife. za, His three younger 


ſons. 4th, His three daughters. The clauſe in which he lays, 


if any, Cc. of my above, &c.” muſt be confined to the 


daughters only; for the words * ſhall happen to die before the 
age of 21 years, clearly ſhew that the teſtator could not mean to 
include Thomas his eldeſt ſon, becauſe he was of age at the time; 


| therefore the words cannot be conſtrued in their literal ſenſe, 


If fo, the queſtion is, whether the court does not ſee plainly, 
that the intention of the teſtator was to keep the claſſes mention- 
ed, entirely ſeparate ; and that if one or more of the younger 
ſons died, the ſurviving fon or ſons ſhould take his or their 
part in excluſion of the daughters; and fo if one or more of the 
daughters died, the ſabbiving daughter or daughters, ſhould take 
her or their ſhare, in excluſion of the younger ſons. No other 
conſtruction can fatisfy the words, and therefore the leſſor of 
the plaintiff is clearly entitled. 

Mr. Norton, contra, inſiſted that the teſtator certainly meant 


all his children ſhould be equally benefited by the death of any 


of them. If the conſtruction contended for, on the part of the 


leſlors of the plaintiffs, were to take place, and two of the 


daughters had died, the ſorviving daughter would have had a 
better eitate than the eldeit ſon, which never could be the in- 
tention of the teſtator. Fe cited Smzr7h verſus Doran, in Scacc. 
where the teſtator deviſed one fourth part of his property to. 
his eldeſt ſon, who was of age at the time; and the other three 


fourths to his three younger ſons, who were all under age; and” 


then added, „but if any of my faid children ſhould die before 
21, then their reſpective property ſhall be divided amongſt 
<< all my children, ſhare and thare alike.” One of the yourg® 
children cied, and the court held the elder was equally entitled 


with his younger brothers. And upon the authority of this 
1 caſe, 


BETA or Logs. ae — — — —— — — 
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which he ſaid was in point, inſiſted that, Thomas the eldeſt 1775. 


caſe, | | 
ſn, and the three daughters, were equally entitled with the eee, + [ 
ſurviving younger ſons. X _ | 


_— 


anion KD SIS 


Lord Mansfeld. There can be but one of two conſtructions Bp so 
of this will; either that the clauſe in queſtion relates to the di- 
ſtinct premiſes deviſed to the three ſons and the three daughters 
reſpectively, - and fo to make the ſubſtitution a limitation over, as 
between the three daughters, of their eſtate, and as between the 
three ſons, of their eſtate; and the other is to blend them 
together. 

Aſton Juſtice. In the preſent caſe I incline to think the 
_ did not mean to include his eldeſt ſon, becauſe the words 

if any of my children ſhall happen to die before the age 
* wo 21,” and the eldeit fon was of age at the time. As to the 
other children, if the word “' reſpeCtively” had been put in, it 
would have been deciſive of his intention to keep the intereſt of 
the ſons diſtin, as between them; and in like manner, the in- 
tereſt of the daughters diſtinct, as between them. I rather think 
it was meant to go to them reſpectively. 

Willes Juſtice, I think the teſtator meant to provide for his 
children as equally as he could, and therefore that his eldeſt ion 
ſhould come in for his ſhare in the event which has happened. 
His eldeſt ſon was of age. His intention ſeems to have been, 
that if the younger children came of age, they ſhould have an 
abſolute intereſt. But if they or any of them died under age, 
or without iſſue, then that their ſhare ſhould be equally divided 
amongſt the reſt of his ſurviving children. There is no reaſon 
why he ſhould be ſuppoſed to exclude his eldeſt ſon, and, as at 
preſent adviſed, I have no doubt he meant to include him in the 
event which has happened. 

Aſpburſt Juſtice, inclined to think the teſtator did not mean 
to exclude his eldeſt ſon ; but gave no opinion. 

Cur. adviſare vil, 

After wid on Tueſday the 16th of May, Lord Mansfeld, 
after ſtating the caſe, delivered the opinion of the court as 
follows; 

The qualifies turns upon the conſtruction of the clauſe 
by which the premiſes are deviſed over upon the contingency _ 

of any of the children dying 86770 the age of 21 years, and 
without lawful iſſue. 

One conſtruction contended for at the bar was, that it ſhould 
be taken reſpechively; that is, as a ſubſtitution of the eſtate de- 


viſed to the three ſons, as between them m; and again as a ſub- 
ſtitution 
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ſtitution of the eſtate deviſed to the three daughters, as between 
them; but that conſtruction cannot be maintained from the 
words; becauſe the teſtator expreſſly joins both the deviſes to. 
gether: for he ſays, their ſhare in any of the above bequeath. 
ed premiſes,” ſo that he manifeſtly blends them together. 
The next doubt upon the conſtruction of this will was, whe. 
ther Thomas the eldeſt ſon was to be included or. excluded. 
Upon the contingency that is put in the clauſe in queſtion, 
namely, if any of my above-named children ſhall happen to 
«© die before 21, Thomas muſt be excluded; becauſe he waz 
of age at the time of making the will, therefore he could not 


be meant by that part of the clauſe. 


The next doubt on the conſtruction was, whether „ the ref: 
of my ſurviving children” ſhould mean thoſe only who might 
die before 21, or whether it ſhould mean a// the teſtator's (yr. 
viving children. There were circumſtances thrown out at the 
bar, from whence it was inferred, that the teſtator was pro- 
viding equally for all his children; but that does not appear 
upon the caſe; if it did, it would ftrengthen the conſtruction 
which the court inclines to. But the court cannot ground their 
judgment upon matters not ſtated in the caſe. Upon what is 
Nated, after ſome doubt, we are at laſt unanimouſly of opinion, 
that theſe words, the ret of my ſurviving children” take in 
all the ſurviving children; and conſequently include the eldeſt 
ſon. Therefore William the plaintiff, can only recover his 
ſhare of the premiſes in queſtion, equally with the other four 
ſurviving children, that is, a fifth part only. 

Judgment for the plaintiff for a fifth part only. 


The Earl of DaRLINGTON verſus PULTENEY. 


HIS was a caſe out of chancery, for the opinion of this 
court; and the material facts ſtated were as follows. 
Sir William Pulteney, by his laſt will, bearing date the zoth 
of April, 1685, deviſed certain houſes and tenements, in the 
county of Middleſex, to his wife, for life. Remainder to his 
ſon William Pulteney, for life. Remainder to his grandſon 
William Pulteney, ſon of his ſaid ſon William, afterwards Earl of 
Bath, for life. Remainder to truſtees, to ſupport contingent 
Remainder to the firſt and other ſons of his {aid 


Remainder to the 
ſecond 


remainders. 
grandſon 
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William, ſucceſſively in tail male. 
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{cond and other ſons of the ſaid teſtator's ſaid ſon William, ſuc- 
cefſively in tail-male, Remainder to the ſaid teſtator's ſon John, 
for life. Remainder to the ſaid teſtator's grandſon Daniel, for 
life, Remainder to truſtees, to ſupport contingent remainders. 
Remainder to the firſt and other ſons of the ſaid Daniel, ſuc- 
ceſſively in tail male; with remainder to the ſaid teſtator's 
grandſon Henry, for life; with remainder to truſtees, during 
his life, to ſupport contingent remainders; with ſeveral remain- 
ders over. Remainder to the faid teſtator, and the heirs of his 
body. Remainder to the teſtator's ſaid ſons William, John, 
Charles, and Thomas, ſucceſſively in tail general. Remainder 
to Henry Guy, Eſq; and his heirs for ever. 

Afterwards, the ſaid William the grandſon, then Earl of Bath, 
being then tenant for life in poſſeſſion, of the ſaid houſes and 
tenements under his ſaid grandfather's will, and being alſo en- 
titled under the will of the ſaid Henry Guy, to the ultimate re- 
mainder in fee, expectant on the ſaid ſeveral particular eſtates 
limited by the will of his ſaid grandfather: And William Pulte- 
ney, Eſq; commonly called Lord Pulteney, the only ſon of the 
{aid Earl of Bath, being then of age, and being under the ſaid 
will of Sir William Pulteney, tenant in tail in remainder, of the 
fame houſes and tenements, immediately expectant on the de- 
ceaſe of his ſaid father; the ſaid Earl of Bath, and Lord Pulte- 
ney, by indenture of bargain and ſale, bearing date the 24 
January, 1753, conveyed the ſame to Thomas Newton, to make 
him tenant to the præcipe for the purpoſe of ſuffering two reco- 
veries of the ſaid premiſes, the uſes of which it was declared 
ſhould be, after limiting the ſame to the Earl of Bath, for life, 
and ſubject to a jointure of 1500. a year to lady Bath, © To 
* the uſe of ſuch perſon or perſons, and for ſuch eſtate or eſtates, 
* and in ſuch manner and upon ſuch truſts, and ſubject to ſuch 
© proviſoes, powers, and agreements, and for ſuch intents and 
** purpoſes, as the ſaid William Earl of Bath, and William lord 
» 1 Pulteney, by any their deed or deeds, (either with 
vor without power of revocation) to be by both of them ſealed. 

* and delivered in the preſence of two or more credible witneſſes, 
* ſhould from time to time Jointly grant, direct, limit, or ap- 
point. And in caſe of the death of either of them the ſaid 
William Earl of Bath, and William lord viſcount Pulteney; then 
as the ſurvivor of them, by any azed or deeds, to be executed 


"as aforeſaid, ſhould from time to time alone grant, direct, 
3 X limit, 
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limit, or appoint; and in default of ſuch appointment, to the 
ce uſes they before ſtood limited to, by Sir William Pulteney'; 
* will.” | | 
In Hilary term, 1753, the two common recoveries were du 
ſuffered, —On the 1 2th of February, 1763, Lord Pulteney died 
without having executed or joined with his father in the execy. 
tion of any deed of appointment of any of the ſaid heredita. 
ments, and without iſſue.— On the 21ſt of May, 1763, the ear 
of Bath made his will, and thereby gave all his real eſtate whatſo. 
ever and whereſoever, other than and except the piece or parcel of 
ground, meſſuage, or tenement, with the erections and buildings 
therein after mentioned to be in the poſſeſſion of the earl of 
Egremont, to his brother General Pulteney, in fee; and limits 
the ſaid piece or parcel of ground to his ſaid brother, for life, in 
ſtrict ſettlement, This piece of ground was part of the eſtate 
late of Sir Villiam Pulteney, and paſſed under the limitations ia 
his will, to the Earl of Bath, and is comprized in the indenture 
of the 2d of January, 1753, and the recovery ſuffered in Mid. 
dleſex, in purſuance thereof. | 
The Earl of Bath died on the 7th of July, 1764, without leaving 
iſſue. General Harry Pulteney, who was ſecond ſon of Jillian 
Pulteney, the ſon of Sir William Pulteney, ſurvived his brother the 
Earl of Bath, and upon his death became heir of the body of Sir 


William Pulteney, and upon the death of the Earl of Bath came 


into poſſeſſion of the eſtates late of the ſaid Sir William Pultenty. 
General Pulteney by his will, dated 4th Auguſt 1767, deviſed all 
his meſſuages, grounds, lands, tenements, hereditaments, and real 
eſtate, in the county of Middleſex, and alſo all and every his 
manors, meſſuages, lands, tenements and hereditaments, and real 
eſtate in the county of Somerſet, or any county adjacent to the ſaid 
county of Somerſet, and in the counties of Montgomery, Salop, 
and York, to truſtees therein named, for 50 years. Remainder 
to the uſe of Frances Pulteney, for life. Remainder to the firſ 
and other ſons of the body of the ſaid Frances Pulteney, ſuc- 
ceſſively in tail male, with ſeveral remainders over, and died on 
the 26th of October 1767, without iſſue; and upon his deceale, the 
defendant Mrs. Frances Pulteney, grand-daughter of John, the 
ſecond ſon of Sir William Pulteney, became heir of the body of 
the ſaid Sir William Pulteney, and as ſuch, became entitled to an 
eſtate-tail in ſuch of the ſaid hereditaments as were deviſed by 


the will of Sir William Pulteney, by virtue of the limitations in | 
that will to Sir William Pulteney, and the heirs of his body, if 


that 
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that limitation was then in force. All the preceding limita- 


ons under that will being ſpent and determined, upon the de- 
ceaſe of General Pulteney, without iſſue. | 

The queſtion ſtated for the opinion of the court was, whether 
{ much of the eſtate comprized in the indenture dated the 2d 
of fanuary, 1753, as was taken by the will of Sir Wi/ham 
Pulteney, deceaſed, pafled by the will of William earl of Bath, 


deceaſed ? | 
Mr. Kenyon, for the plaintiffs. The queſtion is, whether 


the wi of the Earl of Bath is a good appointment, under the 
power contained in the indenture of 2d January, 1753; or in 
other words, whether it is for this purpoſe a deed? I contend it 
is: And firſt, it is obſervable with reſpect to powers in general, 
that they were a ſpecies of tranſmutation of property unknown 
to the common law, prior to the ſtatute of uſes, 27 Hen. 8. c. 10. 
At common law the only ancient conveyance of corporeal free- 


holds, was by livery of ſeiſin: prior to the ftatute, courts of 


equity alone entertained queſtions of this kind; and the mode 
of conſtruction which they exerciſed at that time, was the ſame 
as they now exerciſe in the caſe of truſts, When the ſtatute of 
uſes gave the courts of law a power to judge of uſes, it muſt be 
ſuppoſed the legiſlature intended they ſhould judge of them by 
the ſame rules ; for the only reaſon of giving the cognizance to 
them, was for the ſake of brevity and diſpatch. However, in 
ſome of the early cafes, the courts of law-conſtrued powers very 
reidly, 

Powers are of three kinds. Fit, Naked powers, unaccom- 
panied with any intereſt. To this ſpecies of powers only, the 
common law authorities apply; and the conſtruction of them, 
like the conſtruction of conditions to which they were compared, 
kas been very rigid. Secondly, Powers granted to the donee of 
a particular eſtate, Theſe powers having their foundation in 
the will of the donor, were formerly conſtrued ſtrictly in favour 
of the remainder- man; but no further: and* of late even that 
ſtrictneſs has been thought wrong; ſo that now they are taken 
more liberally. 1 Peere Wiltiams 244. Beale verſus Beale.— 
2 Burr. 1136. Thirdly, Powers reſerved by the donor to him- 
{cif Theſe powers have always been taken largely ; and of this 
| Claſs is the preſent power. For though before the recovery was 
ſuffered, the earl of Bath was not abſolute owner of the inherit- 

ance, yet after the recovery he became ſo, and Lord Pulteney 


| Was in the ſame ſituation. The .queſtion then will be, whether 


3 | it 


1775 
EaRL of 
DARLINS S. 
TON 


quer ſus 
PuLlrEN TX. 


—— — — 


264 


Eaſter Term 15 Geo. 3% R. 


1775: 


EARL of 
DarLIng- 
TON 


werſus 
PULTENEY. 


— 


it was the intention of Lord Bath to diſpoſe of this property 


— That it was his intention is manifeſt by the deviſe of Egremont 


houſe. If ſo, the only remaining queſtion is, whether the in. 
ſtrument he has made uſe of was proper for the purpoſe. Now 
though every will is certainly not a deed, yet if a will has all 


the eſſentials of a deed, as this will has, it ſhall be taken to be 


a deed. Spelman in his gloſſary, title fa&um, and title teſta- 
tum, defines them both by the common technical name of charta, 
But a ſtrong circumſtance to ſhew that the Earl of Bath meant 
this ſhould be taken as a deed is, that the will is ſealed, which is n; 
part or ingredient of a will; but is of the very eſſence of a deed, 
Therefore the ſubſtantial part of what the inſtrument giving th, 
Power enjoins has been complied with, which is all that is neces. 
ſary. The circumſtances are but cautions to prevent impoſition : 
and fo it is expreſſly laid down in Af/hton verſus Smith, 1 Chan. 
Caſes 263—4. Lord Bath verſus Montague, 3 Chan, Caſes 126. 
There the deed of revocation by the terms of the power was to 
be executed by fix witneſſes, three of whom were to be peer, 
whereas it was executed by three witneſſes only. But Lord 
Somers ſaid, that had the duke in Famaica had an expreſs deliberate 
intention to revoke, and, to teſtify it, had gone as far in purſy- 
ance of the circumſtances as his condition in thoſe parts would 
admit, that is, by having the competent number of witneſſes, 
though none of them were peers, equity might have cured the 
defect. In Hobb. 277. it is held that the judges ſhould be 
Aſtuti to aſſiſt the intention of parties, rather than work a wrong 


by enforcing rigid rules. The ſame doctrine is held in S700 


verſus Sneyd, in Canc. zd February 1747. Kibbet verſus I, 
Hob. 312. Tollett verſus Tollett, 2 P. Williams, 489. and Lord 
King's opinion, in 2 P. Williams 506. Theſe authorities agree, 
that where the intention of the party to do the act is manifeſt, 
the power ſhall be conſtrued liberally, and the execution ofit 
favourably in ſupport of ſuch intention. Here the intention is 
manifeſt by a ſolemn and deliberate act, which, though not a 
deed, has all the requiſites of a deed ; and therefore in every 
material reſpect is ſubſtantially and eſſentially the ſame. _ 
Mr. Dunning for the defendant. A deed and a will are to- 
tally different things. The eflence of a deed is ſealing and di- 
livering, Co. Litt. 35. b. As to the intention of the Earl of Bath 
that does not appear fo clear, for the deviſe of Egremont houſe 
is not of itſelf a ſufficient proof that he meant to diſpoſe of this 


property. With reſpect to the power, it is not of the claſs un- 
| | der 
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der hich it has been ranked; for it is not a power proceeding 
om any original title or ancient dominion in Lord Bath: for 
at the time of the recovery, Lord Bath was only tenant for life, 

with the reverſion in fee. The only object of the recovery was 
to let in Lady Bath's jointure, and when that purpoſe was ſatiſ- 
5:d, Lord Bath remained in all other reſpects tenant for life, in 
ict ſettlement. —The power was a power given by his ſon 
Lord Pulteney, with a view of enabling them to make a family 
{ttlement by ſome joint act, during their lives, or to be exerciſed 
in caſe of the death of either of them, by the ſurvivor. 

The caſes cited are not applicable to the preſent queſtion. Sneyd 
verſus Sneyd, was a caſe where children were unprovided for: and 
Tullett verſus Tollett, 2 P. Williams, 489. was the caſe of a wife 
under the ſame circumſtances. But Lord Darlington is neither 
wife, child, nor creditor. And he relied on the caſe of Dormer 
' verſus Parkhurſt, 2 P. Williams, 506. as a caſe in point. 

Lord Mansfield. Under the will of Sir William Pulteney, the 
earl of Bath, before he made his will, ſubje& to his own chance 
of having iſſue male, and to the chance of his brother and ſeve- 
ral other perſons having iſſue male, had, as heir of the body of 
the teſtator, an eſtate-tail in the premiſes in queſtion ; which, if 
not docked by a common recovery, would have come to General 
Pulteney, his brother. He could therefore, by virtue of the 
will of Sir William Pulteney, deviſe nothing by his own will but 
his reverſion in fee, which, after an eſtate-tail in an adverſe 
claimant, was of no great value. To enable him to deviſe, it 
was neceſſary that he ſhould reſort to a common recovery, which 
however could not be ſuffered, without the afliſtance of his ſon. 
His ſon joined in it ; and by this recovery, and alio by the deed 
to make a tenant to the præcipe, it is provided, that ſubject to 
< the earl of Bath's eſtate for life, and a jointure of 1 5 0. a 
« year to Lady Bath, the eſtate ſhould be limited to ſuch perſon 
or perſons, and upon ſuch truſts as the earl of Bath and Lord 
« Pulteney by any their deed or deeds, either with or without 
« power of revocation, to be executed under their hands and 
ſeals, and ſigned in the preſence of two witneſſes, ſhould 
from time to time grant, direct, limit, and appoint ; and in 
* caſe of the death of either of them, then that the ſurvivor of 
" ow by any deed or deeds executed as aforeſaid, ſhould alone 

grant, direct, limit, or appoint, and in default of ſuch direc- 
«tion, and in the mean time to all the uſes of Sir William 
" Pulteney' s will After this, the earl of Bath makes his will, 
TX and 
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and by it he gives every thing to General Pulteney, abſolutely 
except the ſpot of ground upon which the earl of Egremmi 
houſe was built, which he gives in ſrict ſettlement, Now theſs 
premiſes are a part of the eſtate deviſed by the will of Sir Willa 
Pulteney, and one uſe made of it at the bar is, that Lord 
Bath meant to ſettle theſe premiſes in the particular manner 
ſtated: and therefore meaning ſo to do, as againſt General Py/;s.. 
ney, there is a ſtanding condition, namely, that if he will take 
any part he muſt not diſturb the other devifees. But that is nat 
the queſtion ſent to us; and as to the intention of Lord Patz 
there is no ſtrong intention one way or the other. The queſtion 
before us is, whether by the general words of the will, this power 

Jo created, is well executed? 5 
Be the value of the eſtate what it may, it does not alter the 
difficulty of the queſtion: whether it be worth 10/7. or 10,000, 
it is the ſame thing; if the court has no doubt on a queſtion, it i; 
due to the parties that we ſhould deliver our opinion, without 
allowing them to litigate the matter further, in a ſecond or 

third argument. | | 

I have no particle of doubt on this queſtion. It is very dif. 
cult to maintain, on any principle of law, reaſon, or convenience, 
a diſtinction between eguitable and legal executions of powers; 
which were originally, in their nature, equitable, but are by the 
ſtatute of uſes transferred to common law. Mr. Kenyon has 
ſaid very truly, that at common law powers were unknown, 
They were modifications of truſts, and directions to the truſtees, 
which bound his conſcience, and which he was compellable in 
a court of equity to execute. The ſtatute of uſes transferred 
entirely all that was equitable into a legal modification; and 
the courts of law were then bound to aſk what was the equity; 
becauſe the ſtotute ſaid, that the law ſhould follow the equity. 
It has likewiſe been very truly ſaid, that there were few caſcs 
upon the execution of powers before fat. 27 H. 8. c. 10. and 
none bave come down to our time by way of precedents. Pow- 
ers therefore being a new thing, and the courts of law having 
no equitable precedents in point to guide them, compared them 
at firſt to conditions which they are not at all like; and conſe- 
quently held that they ſhould be conſtrued ſtrictly. They 
looked upon them in the light of powers veſted in a third pefſon 
over the eſtate of another man; whereas, in fact, they are only a 
different ſpecies of ownerſhip and enjoyment of property. But 
a long ſeries of precedents has now ſcttled in the court of chan- 
I | eL, 
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cery, that in the conſtruction of powers, wherever the power is 
executed for a meritorious conſideration, namely, as a proviſion 
for a wife or child, or for the benefit of creditors or purchaſors, 
there the preciſe form preſcribed for its execution need not be 
ſtrictly purſued : and if it is now ſettled, it is ſettled on princi- 
ples that exiſted before. 


That being the caſe, courts of law ought to follow equity; 


becauſe there ſhould be a general rule of property: and if the 
courts of equity ſay, we will preſume that where the execution 
is for a meritorious conſideration, a ſtrict adherence to «he pre- 
ciſe form was not intended, and therefore it is not neceflary ; 
the moment the ſame rule is fixed and adopted at law, every 
man who creates, and every man who is to exerciſe a power, un- 
derſtands what he is to do. In the conſtruction of powers origi- 
2ally in their nature legal, courts of equity muſt follow the law; 
be the conſideration ever ſo meritorious : for inſtance, powers by 
atenant in tail, to make leaſes under the ſtatute, if not executed in 
the requiſite form, no conſideration ever ſo meritorious will avail. 
$ with reſpect to powers under the civil-liſt act, powers under 
particular family entails, as the caſe of the duke of Bolton, &c; 
equity can no more relieve from defects in them, than it can from 
defects in a common recovery. The principle upon which the rule 
ol conſtruction in theſe caſes is founded is, that there is nothing 
to affect the conſcience of the remainder man. Therefore it is 
diffcult upon principles to maintain any diſtinction between 
equitable and legal execution of powers. In the caſe of the 
Earl of Bath, abroad, where it was required that the power ſhould 
be executed by ſix witneſſes three of which were to be peers of the 
realm, there being no peers there, if he had got fix other people to 
ſign and ſeal, and conform to the requiſites of the power, it might 
have been good on account of the impoſſibility of executing it in 
any other way; but there is no impoflibility in the preſent caſe. 

We come then to the conſtruction of the preſent power, and 
to ſay whether the will of Lord Bath is a good execution of it. 
As to that queſtion, in conftruing powers, there have, as I ſaid 
before, been ſome pretty narrow caſes ; but Ithink, as being a 
ſpecies of property, they ſhould be conſtrued liberally. Krbbetr 
verſus Lee, in Hob. 312. is a very proper decifion.—As to the 
caſe of Dormer verſus Thurland, 2 P. Williams, 506. 1t goes a 
great way, There, a power was given by will, or any writing 
in nature of a will, ſealed and atteſted by three or more witneſſes, 
to Baron and Feme, to charge the premiſes with 2000/7. upon 
the death of either firſt : the huſband died firſt, and by will 


under 


—— 
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under his hand, atteſted by three witneſſes, but zo fealed, 
charged the premiſes with 2000/. It was there ſtrongly con. 
tended that the will was a ſufficient execution of the Power, 
being made according to the ſtatute of frauds, | 

Lord King was of opinion, that it was a good execution of the 
power, becauſe by will; and I own I ſhould encline to that opi- 
nion. But it was determined by the judges of R. B. that it was not. 

There are two caſes however, that were lately decided in the 
Houſe of Lords, which have been conſtrued more liberally, 
The firſt is a caſe of the Earl of Roſcommon againſt Fowkes, on 
the 3d April, 1745, on an appeal from Ireland. Forbes and 
his wife made a ſettlement of the wife's eſtate, with a power to 
the wife on contingencies which happened, in theſe words, 
by any wr:z;ng under her hand and ſeal atteſted by two credi- 
<< ble witneſſes, notwithſtanding her coverture, and as if ſhe 
« was ſole and unmarried ; and by the ſame or any other died 
ce notwithſtanding her coverture, to grant, limit, and appoint, 


* Cc.“ She, by will duly executed, without reference to her 


. cr at > r 
power, deviſed her lands within that power, and the queſtion 
was, ** whether the power was well executed by the “l. The 


court of common pleas in Ireland, certified to the court of 


chancery that it was; and fo the Houle of Lords here adjudged 
it according to the opinion of the judges who attended. Now 


57 


there were only two witneſſes; it was to be ** by the ſame,” or 


* any other deed.” It was contended theſe words did not apply to 


Commons, 
Leſſee of Lord 
Netterville, 
and Sir 
Charles Bur- 
ten verſus 


Marſhall. 


a will; but they laid hold of the words“ any writing.” 
There was another caſe from Ireland laſt year in the Houſe of 
Lords, which was determined according to the opinion of thejudg- 
es who attended.“ It was a power to let leaſes for any time notex- 
ceeding 31years or three lives to commence in poſſeſſion. The execu- 
tion of the power was a grant of a leaſe for 31 years or three lives, 
hic hever ſhould laſt longeſt: This, it was contended, was in mani- 
feſt oppoſition to the power: becauſe, inſtead of being a leaſe for 
one or other of the terms expreſſly as the power directed, it was a 
leaſe for one or other, as chance ſhould direct. But according to 
the opinion of the judges preſent, it was a good execution of the 


power for 31 years; and they rejected the words ** three lives. 


The doctrine of theſe authorities applies only to caſes, where there 
are words to lay hold of. But the difficulty in the preſent caſe 
is, that there are no words to lay hold of. The firſt requiſite 
which the power preſcribes is impoflible to be performed by 
will; which is, that it ſhall be by joint deed of Lord Bath 


and his ſon, Now there cannot be a Joint will. It is true the 
8 ſurvivor 
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ſurvivor has the ſame power. But then it is emphatically re- 
ſerved to be executed by deed Now the word deed in the un- 
derſtanding of law has a technical ſignification, to which a will 
is in no reſpect applicable. If any words had been thrown in, 
ſuch as writing, inſtrument, or other term of a general com- 
prehenſive meaning, it might have been fair to have taken ad- 
vantage of it in favour of the intention. But here are no ſuch 
general words, nor any meritorious confideration. If there 
were, it might have fallen within the reaſoning of Tollett verſus 
Tollett, 2 P. Williams, 489. and all the other cafes which ſay 
that in the execution of powers for a meritorious conſideration, 
it is not neceſſary ſtrictly to adhere to the preciſe form. But 
thoſe very caſes ſhew, that where there is no meritorious con- 
fideration, the intention of the perſon who creates the power 
cannot properly be fulfilled, unleſs the form is ſtrictly purſued. 
Therefore in this caſe there does not ſeem to me a poſlibility of 
faying that a will is a deed within the terms of this power ; and 
whatever the conſequence may be, as we are very clear in our 
opinion, the juſtice of the caſe requires that we ſhould deliver 
that opinion now, and certify accordingly.—The certificate 
was in theſe words : | 


« Having conſidered the above caſe and heard counſel on both ſides, we are of opinion 
« that the power given by the declaration of the uſes of the recovery abovementioned was 
« not duly executed by the will of the late Earl of Bath : and conſequently, that only the 
« reverſion in fee of the premiſſes comprized in the ſaid recovery, paſſed by his ſaid will,” 


PIERCE verſus BARTH RUN. 


HIS cauſe came before the court upon a demurrer to a 

declaration in debt, brought by the plaintiff, as cham- 
berlain of the city of Exeter, againſt the defendant, for flaugh- 
tering two oxen within the city of Exeter, contrary to a by-law 
made by the mayor and common council of Exeter, under a 
general power given them by charter, anno 3 Eliz. to make 
by-laws. The terms of the by-law were as follows: 

That no butcher or other perſon ſhould within the walls of 
the ſaid city laughter any beaſt, upon pain to forfeit for every 
bull, ox, cow, or heifer ſo flaughtered as aforeſaid, the ſum of 
40s. and for every other beaſt fo ſlaughtered as aforeſaid, the 
ſum of 20s. And that no butcher or other perſon ſhould keep 


any ſwine within the walls of the ſaid city, nor any ſtinking 


filth, garbage, or annoyance, within his houſe, curtilage, or 
backfide, upon pain to pay for every time ſuch butcher or other 


perſon ſhould ſo offend, the ſum of 5 J. 
| | 3 2 The 
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I775. The declaration charged the defendant to have had notice of 
5 the ſaid by-law : but did not ſtate him to be free of the city of 
verſus Exeter. 
BARTRUM. 


Mr. T. Cowper, i in ſupport of the demurrer, objected that this 
by-law was void; 1ſt, as being in reſtraint of trade: and 2dly, 
becauſe it included perſons who were not free of the city, with- 
out any cuſtom ſhewn to warrant it. The prohibition is againſt 
ſlaughtering any ox, bull, or cow,within the walls of the City of 
Exeter. This is a common law right, and nothing but a cuſtom 
can controul it. If there were ſuch a cuſtom the defendant no 
doubt, if he choſe to reſide there, would be bound to take no- 
tice of it. 

But without ſuch a cuſtom he is not, becauſe he has no 
means of knowing that ſuch a by-law exiſts. 

53 Serjeant Glynn, contra, inſiſted that this by-law was not in 
reſtraint of trade; if it were, he agreed the objection would hold. 
But the prohibition in this caſe was a nuiſance at common law, 
and alſo by „at. 4 H. 7. c. 3. and inſtanced ſimilar by-laws in 
London, againſt exerciſing the trade of a butcher, in Cheap/ide, 


and againſt brewers and tallow-chandlers in cloſe parts of the 


city. As to the ſuppoſed ignorance of the party, he ſaid it was 
an eſtabliſhed rule of law, that whoever comes to reſide in any 


place, is for the time being ſubject to the local juriſdiction of 
| ſuch place: and therefore all the inhabitants within the limits 


of a corporation, are liable to the laws made by them for the 
good government of the community, even if not admitted to the 
freedom of it. | | 

Lord Mansfield. This is a very clear caſe. The by-law in 
queſtion is not a reftrarn? of trade, but only a regulation of it in 
this particular city : and it 1s made in confirmation of the act 
of parliament which has been mentioned. As to the objection 
that the defendant was a ftranger, what my brother G/pnn has 
ſaid is a compleat anſwer to it; namely, that he is an inhabitant 
pro hac vice, and conſequently is bound by the ſame regulations 


as the other members of the corporation are. Therefore i am of 


opinion the by-law is good, and that the demurrer mult be 
over-ruled. | 

Aſton Juſtice, I am entirely of the ſame opinion. The de- 
fendant is ſubject to the local government of the Corporation, 
though he is not a member of it. As to the by-law itſelf, it is 


ly not a reſtraint of trade, but a regulation only; and I 
think 
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*Y a reaſonable one, and therefore it ſhall bind the inhabit= 1775. 


PrERCE 


"ite and an Juſtices, were of the ſame opinion. 2 
Demurrer overruled. BAxT NUN. 


| Fa | AM | Friday, 
DPfENN ex dim. WILLIAM BURTON and MICHAEL Ne 


BURTON verjſus CATHARINE BURTON. 


N ejement a verdict was found for the plaintiff, ſubject to 

the opinion of the court, upon a ſpecial caſe, the material 
ts of which were in ſubſtance as follows; 

That the teſtator, Villiam Burton, was ſeiſed in tail 8 of 
an eſtate called Oww/erton, in the county of York, ſubject to an 1 
eſtate for life therein to one Margaret Bamforth widow, for N „ 
her jointure, and ſubject alſo to an eſtate for life therein to his 1 
wife, for her jointure. He was alſo ſeiſed of an eſtate for life, 
in the manor of Vadſiey in the ſaid county, with remainder to 
his children, on the body of his ſaid wife to be begotten, for 
ſuch eſtates and in ſuch proportions as he ſhould by deed or 
writing, or by his laſt will appoint. He was alſo ſeiſed of ſe- : 
veral other lands and premiſes. He had by his ſaid wife five : ll 
ſons, George, Fobn, William, Michael, and Robert, and two 1 
daughters. He was likewiſe poſſeſſed of a conſiderable real and 
perſonal eſtate : and being ſeiſed as aforeſaid, by his will bearing 

date 24th Fane, 1761, nord other things deviſed as follows: 
« I give, deviſe, limit, direct and appoint unto my ſecond 
* ſon John Burton, his heirs and aſſigns for ever, all that the 
* manor of Waaſley, in the pariſh of Ecclesfield, in the county 
* of York, Ic. Provided always and upon condition neverthe- 
leſs, and it is my mind and will, that if it ſhall fo happen that 
% my eldeſt ſon Georoe Bamforth Burton ſhall die in the life- 
* time of my faid fon ohn Burton, without leaving any iſſue 
* of his body then living, and by reaſon thereof the manor of 
= © in the ſaid pariſh of Sh:eld, and other the eſtate 
now ſettled in jointure upon Margaret Bamforth, of High- 

* bouſe aforeſaid, widow, of which my ſaid ſon George Bamfporth 
* Burton will become ſeiſed in poſſeſſion at the death of the 
* faid Margaret Bamforth, in caſe he. ſhall be then living, ſhall 
deſcend and come to him my ſaid ſon John Burton, that then 
*and in that caſe I give, deviſe, limit and appoint the faid 


** manor of ///ad/ley, with the rights members and appurtenances 
« thereof, 


2/72 


_ Eaſter Term 15 Geo. 3. B. R. 


— 


1775 


Bu R TON 
ver ſus 


Box ron. 


———ů—ů 


" e alf, and the ſaid capital meſſuage or manor houſe, with 
** the out- houſes, lands, tenements, and hereditaments, here. 
in before given, deviſed, limited, and appointed unto m 
** faid ſon Jobn Burton, and his heirs, unto and 7o the uſe and 
* behoof of my ſons William Burton, and Michael Burton, 
*« their heirs and aſſigns for ever, equally to be divided 0 
cc them ſhare and ſhare alike, to take as tenants in common, and 
< not as joint-tenants; PROVIDED always and upon this further 
condition nevertheleſs, and it is my mind and will, that if it 
“ ſhall ſo happen that both of them my faid ſons George and 
% 7047 ſhall die in the life-time of my ſaid fon William, with- 
* out leaving any iſſue of their or either of their body or bodies 
< then living, and by reaſon thereof the ſaid manor of Over. 
* fon, and the ſaid eſtate ſettled in jointure on the ſaid Marga- 
* ret Bamforth as aforeſaid, ſhall deſcend and come to him my 
* ſaid ſon William Burton, then and in that caſe I give, deviſe, 
<< limit, and appoint the ſaid manor of Vadſiey, with the faid 
* capital meſſuage, lands, tenements, and hereditaments, here- 
* in before limited and appointed unto my ſaid ſon John, unto 
«© and to the uſe of my ſaid ſons Michael Burton and Robert 
% Burton, their heirs and aſſigns for ever, equally to be di- 
„ vided between them ſhare and ſhare alike, to take as tenants 
«in common, and not as joint-tenants. PROVID ED further 
* and upon condition nevertheleſs, and it is my mind and will, 
<< that if it ſhall happen that they my ſaid ſons George, Fobn, 
and William, fhall all of them happen to die in the life-time 
«© of my ſaid ſon Michael, without leaving any iſſue of their or 
any of their body or bodies then living, and by reaſon thereof 
s the ſaid manor of Ow!/erton, and other the ſaid eſtate ſettled 
jn jointure on the ſaid Margaret Bamforth ſhall deſcend and 
* come to him my ſaid ſon Michael, then and in that caſe, | 
« give, deviſe, limit, and appoint the ſaid manor of WYadſlty, 
« with the manor-houſe, Ce. and all other the meſſuages, 
« lands, tenements, and hereditaments, herein before limited and 
«© appointed to my ſaid ſon John, unto and to the only uſe and 
„ behoof wa my ſaid ſon Robert Burton, his heirs and aligns 
4 for ever. 

That George Bamfortb Burton died without iſſue, in Tu, 
1762, in the life-time of the teſtator ; who died on the 19th of 
May 1764, without altering or revoking his will ; whereupon 
Jobn his ſecond ſon entered into poſſeſſion of the manor and 


eſtate in Yadfey, and continued to receive the rents and profits 
2 a | thereof 
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thereof till his death on the11th November, 1772: and by his 

will dated July, 1770, gave all his eſtate to the defendant 

Catharine Burton his wife, and left ifſue only one daughter. 

The queſtion for the opinion of the court was, whether William 
Burton and Michael Burton, the leſſors of the plaintiff, are in- 

titled to the ſaid manor of JVadfley, and the capital meſſuage and 
eſtate called Wad/ley-Hall Farm, or not? | 

Mr. Davenport for the plaintiffs, ſtated the queſtion to be, 
whether upon the death of George, William and Michael Burton 
were entitled to the manor of Zad/ley, in the life-time of John; 
and infiſted they were. The queſtion is a queſtion of intention; 
and upon the plain conſtruction of the will, it is clear that the 
teſtator meant to keep the eſtate of Wad/ley and the eſtate of 
Owlerton, from uniting in any one ſon, except Robert the 
youngeſt. If ſo, it would be a forced conſtruction to ſay, the 
words ' deſcend and come, mean an actual * coming into poſ- 
« ſeſion: becauſe in that caſe, if George had died on one day, 
and the jointreſs the next, the eſtates would have united in John; 
and then even if John had died without iſſue, the younger 
brothers never could have taken; becauſe his widow would 
have been intitled. Therefore upon the plain conſtruction of 
the words, and the clear intention of the teſtator, the plaintiffs 
are each entitled to a moiety of the manor of Wadſley. 

Mr. Tooker contra. The queſtion is, whether the family of 
John ſhall in any event loſe the manor of Hadley, till they 
get the poſſeſſion of Oulerton: and he inſiſted they ſhould not. 
The intention of the teſtator was to give a permament proviſion 
to John, and in the event of his elder brother George dying 
without iſſue, to make that proviſion better, by ſubſtituting the 
manor of Owlerton for that of Madſley. If ſo, the conſtruction 
muſt be, that the eſtate at Oulerton muſt come into poſſeſſion 
before the deviſe over of Yadfey to the plaintiffs can take 
place, and conſequently 'till that event happens they are not 
intitled. | 

Lord Mansfield, Upon the words of the will there are two 
branches of contingency : iſt, If it ſhould fo happen that 
« Geerge ſhould die without iſſue in the life-time of John;“ 
and 2dly, © if by reaſon thereof the lands in jointure ſhould 
* deſcend and come to John.” But what creates the puzzle 
and doubt is, that there are two ways in which the expreſſion 
* deſcend and come,” may be conſtrued. 


coming into poſſefion in oppoſition to the outſtanding jointure. 
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preſſly a double contingency, upon which the eſtate of Magin 


— — 


If there were no other way of anſwering this proviſo, it would 
be very ſtrong in favour of the defendant. But it may likewiſe 
mean, if in fact it ſnall deſcend and come; which is the caſe 
that has happened. To be ſure, if at all events the eſtate in 
jointure muſt have come to Fohn, there would have been no 
occaſion for inſerting this proviſo. But it was in the power ge 
George to have barred all the remainders if he had lived, and 0 

- have prevented the eſtate from coming to John, at all. On the 
other hand, the circumſtance of the teſtator beginning with the 

ſecond ſon in his deviſe of the. ORs eſtate 1 is material, We 
will think of 1t. 

Afterwards, on the 23th May, in this ſame term, Lord 
Mansfield after ſtating the caſe, delivered the opinion of the 
court as follows : 

The queſtion is, whether upon the death of George in the 
life-time of the widow, John has loſt the poſſeſſion of the 
manor of Waaſley ? 

Firſt, to conſider it upon the words of the will, there is ex- 


is given over: For not only George was to die without iſſue, in 
the life-time of John; but the lands in jointure, namely, the 
eſtate of Owlerton, were to deſcend and come to him. Now 
there are two ways by which theſe lands might have been pre- 
vented from coming to John. iſt. George, if he had ſurvived 
the teſtator, might by a fine have barred the eſtate tail. Ard 
2dly, with the conſent of the jointreſs he might have barred the 
whole by a common recovery. However in fact the eſtate at 
Owlerton did deſcend and come to John. But it did fo, while 
the jointreſs was in pofſeſhon. Was he then to loſe Waiſiry 
during her life, and ſo have nothing at all in the intermediate 
time? Moſt certainly that could not be the intention of the 
teſtator. His view was plainly this: that the eſtates of JYa/ley, 
and Owl/erton ſhould not go together; but that whenever the 
ſecond or any other ſon ſhould become the elder by the death 
of his brother, or brothers, and for want of iſſue on their part, 
the eſtate at Ow/erton ſhould deſcend to ſuch ſecond or other 
ſon, then Madſley was to be a proviſion for the next brother in 
ſucceſſion, according to the directions of his will. But he 
clearly never meant that ſuch elder ſon ſhould loſe Madſiey, 
*till he came into poſſeſſion of Ow/erton. 
Therefore upon the words of the will, ſtrongly ſupported by 
the intention of the teſtator, we are all clearly of opinion, that 
| the 


fr. 
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the contingency upon which the eſtate of Wadſiey was to paſs 
from John to the plaintiffs, muſt happen upon the eſtate at 


Owlerton, coming and deſcending to Fobn in poſſeſſion. 
Judgment for the defendant. 


PE AE E verſus OLDHAM, in Error. 


RR OR from the Common Pleas in an action of ſlander, 

in which the plaintiff, now the defendant in error, de- 
clared, that upon a co/loguzum of and concerning the death of 
one Daniel Dolley, the ſaid Thomas Peake ſaid to the ſaid Fames 
Oldham, yon are a bad man, and I am thoroughly convinced 
« that you are GUILTY, (meaning guilty of the murder of the 
« ſaid Dolly,) and rather than you ſhould want a HANGMAN, I 
« would be your EXECUTIONER. And being apprized that the 
ſaid words were actionable, and interrogated how he would 
prove, what he ſaid, anſwered, that he would prove it by 
« Mrs. Harvey.” 2. You are a bad man, and I am thoroughly 
convinced that you are GUILTY (innuende. ut antea} and rather 
than you ſhould want a HANGMAN I would be your EXECUTION- 
xr, Being interrogated how he could prove the ſaid James 
Olabam guilty of the murder of the ſaid D. Dolly, he replied, 
*« I can prove it by Mrs. Harvey.” 3. You are GUILTY,” 
(innuendo ut antea} ** and Iwill prove it. 4. Tam thoroughly 
« convinced that you are GUILTY,” (meaning guilty of the 
death of Daniel Dolly), and rather than you ſhould go without a 
HANGMAN |< will HANG you. ö. You are GUILTY.” innuends 
(guilty of the murder of the ſaid Dolly). By reaſon whereof, and 
to clear his character, the ſaid James Oldham was obliged to 
procure, and did procure, an inqueſt in due form of law to be 
taken on the body of the ſaid Daniel Dolly. 

Upon not guilty pleaded, the jury found a general verdict 
upon all the counts, with coo/. damages. 

The defendant firſt moved for a new trial in C. B. which was 
refuſed; and afterwards in arreſt of judgment, which rule was 
likewiſe diſcharged by Gould and Blackfone Juſtices. (Abſentib. 
De Grey Chief Juſtice, and Nares Juſtice.) 

Mr. Davenport for the plaintiff in error, objected to the 4th 
and 5th counts of the declaration, as containing no ſufficient 
ground of action. 1ſt, Becauſe the words there laid are not 


ſcandalous in themſelves. 2dly, Not relatively fo, by reference 
: : | to 


+ +3 


BURTON 


verſus 
BuRTON. 
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1775. to any e matter tors ſtated : and conſequently not 
: 2 capable of being made ſo by any innuendo. 
verſus 1ſt, The words, ** you are guilty,” have no determinate mean. 
Oronau. ing at all, without ſpecifying ſome act or charge to which they 
are referable, and therefore moſt clearly not actionable in them. 
ſelves. 2d. The colloquium laid is only a colloguium of the 
death of D. Dolly, not of an untimely or violent death, or that 
he died by the hands of the defendant, and therefore cannot by 
an innuendo be extended to a charge of murder. In Miller verſus 
Buckden, 2 Bulſtrode 10, 11. ſaying of the plaintiff, “ you was 
* the cauſe of the death of Dowland's child, and I will ſwear it 
on a book,” were held not actionable, as being too general, 
So here, the charge is only general, v7z. © You are guilty,” 
without naming any crime or offence. If fo, ſuch general 
charge cannot be extended by any innuendo. For an innuendo 
is only explanatory of ſome prefatory matter before expreſſed, 
4 Rep. 20. Yelv. 21. S. C. Jenk. Cent, 302. caſe 72. 4 Rep. 17, 
3dly, There is no ground of ſpecial damage ; for it. was not 
compulſory on the plaintiff to have an inquiſition; nor could 
any expence on his part attend it; for the coroner could take 
nothing. Therefore the two latter counts being clearly bad, 
the judgment of the C. B. ought to be reverſed. 

Mr. Buller for the defendant, was ſtopped by Lord Man field, 
as being unneceſſary to give himſelf any trouble. 

Lord Mansfield. It is much to be lamented, that in any fort of 
action, the mere inattention or ſlip of counſel who are not always 
ſufficiently attentive upon what count the verdict is taken, 
ſhould be fatal to the party; contrary to the truth and juſtice 
of the caſe, the opinion of the judge upon the merits who tried 
the cauſe, and the meaning of the jury who pronounced 
the verdict. However in civil caſes the rule moſt certainly 1s 
ſettled, that where a verdict is taken generally and any one count 
is bad, it vitiates the whole. It has always ſtruck me that. the 
rule would have been much more proper to have ſaid, that if 
there is any one count to ſupport the verdict, it ſhall ſtand _ 
good, notwithſtanding all the reſt are bad. In criminal caſcs 
the rule is ſo; and one cannot therefore but lament that the re- 
verſe is adopted in civil caſes ; becauſe it is as it were catching 
juſtice in a net of form. However this confideration will make 
the court lean againſt ſetting aſide a verdict upon ſuch an ob- 
jection without very good reaſon, that is, without ſome apparent 


manifeſt defect; more eſpecially in a caſe like the preſent, where 
| I - the 
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the words have appeared to the jury to be ſo ſcandalous as to in- 


duce them to give a verdict with 5001. damages, and where 
that verdict has received the ſanction of the court in which the 
action was brought, by their refuſing to grant a new trial upon 
an application to them for that purpoſe. 

Let us conſider then, the grounds upon which the declaration 
in the preſent caſe is attempted to be impeached. Two of the 
counts are objected to, v:z. the 4th and laſt. In the 4th it is 
aid thus, J am thoroughly convinced that you are guz/ry ;” 
innuendo, that you are guilty of the death of the ſaid Daniel 
Dolly, *« and rather than you ſhould go without a hangman I 
will hang you.“ Upon this count it is argued, that there are 
many innocent ways, by which one man may occaſion the death 
of another; therefore the words guilty of the death,” do not 
in themſelves neceſſarily import a charge of murder; and con- 
ſequently, as no particular act is charged which in itſelf amounts 
to an imputation of a crime, the words are defectively laid. 
What? when the defendant tells the plaintiff © he is gri/ty of 
« the death of a perſon,” is not that a charge and imputation of 
a very foul and heinous kind? Saying that ſuch a one is the 
cauſe of another's death, as in the caſe in 2 Bulſtr. 10, 11. is 
very different; becauſe a phyſician may be the cauſe of a man's 
death, and very innocently ſo ; but the word © gurity,” implies 
a malicious intent, and can be applied only to ſomething which 
is univerſally allowed to be a crime. But the defendant does 
not reſt here; on the contrary, an order to explain his meaning 
he goes on and ſays, and rather than you ſhould be without 
% hangman, I will hang you.” Theſe words plainly ſhew 
what ſpecies of death the defendant meant, and therefore in 
themſelves manifeſtly import a-charge of murder. | 


The innuendo to the words of the next count is, that they 


mean * guilty of the murder of Daniel Dolly, and the jury by 
their verdict have found the fat; namely, that ſuch was the 
meaning of the defendant. But that is not all; for the jury 
find a ſpecial damage ſuſtained by the plaintiff in belag obliged, 

in conſequence of the charge ſo made by the defendant, to have 
an inqueſt taken on the body of the deceaſed. 

What? After a verdict, ſhall the court be gueſſing and in- 
venting a mode, in which it might be barely poſſible for theſe 
words to have been ſpoken by the defendant, without meaning 
to charge the plaintiff with being guilty of murder? Cate 


tainly not. Where it is clear that words are de/e&#7vely laid, 
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1775. a verdict will not cure them. But where, from their general 
import, they appear to have been ſpoken with a view to defame a 
PEAS? party, the court ought not to be induſtrious in putting a co. 
OLvaau, ſtruction upon them, different from what they bear in the com- 
mon acceptation and meaning of them. 
I am furniſhed with a caſe founded in ſtrong feaſe and reaſon 
in ſupport of this opinion; the name of it is Ward v. Reynolldi, 
Paſ. 12 Ann. B. R. and is as follows: The defendant ſaid to 
the plaintiff, I know you very well; how did your huſband 
die?“ The plaintiff anſwered, *© as you may, if it pleaſe 
«© God.” The defendant replied, © no; he died of a wound 
«« you gave him.” On not guilty, there was a verdict for the 
plaintiff; and ona motion in arreſt of judgment, the court held the 
words actionable; becauſe, from the whole frame of them, they were 
ſpoken by way of imputation. And Lord Chief Juſtice Parker 
ſaid, ** It is very odd, that after a verdict a court of juſtice ſhould 
* be trying whether there may not be a poſſible caſe in which 
« words ſpoken, by way of ſcandal, might not be innocently ſaid, 
«* Whereas, if that were in truth the caſe, the defendant might 
have juſtified, or the verdict would have been otherwiſe.” 80 
here, if ſhewn to be innocently ſpoken, the jury might have 
found a verdict for the defendant ; but they have put a contrary 
conſtruction upon the words as laid, and upon the laſt count have 
found that the defendant meant a charge of murder : Therefore 
I am of opinion that the judgment of C. B. mult be affirmed. 
Alon, Willes, and Aſbburnſt, Juſtices, of the ſame opinion. 
Judgment affirmed. 


Same day. Chapuax ex dim. STAVERTON, verſus EMERY. 


Onk, after N ejectment, a verdict was found for the plaintiff, ſubje& to 


marriage, _ © the opinion of the court upon the following caſe: 
'  tlementofcer- By indentures of leaſe and releaſe the zd and 4th of O#cber, 


N tain premiſes _, 3 : ; 
. himſelf 1769, between Richard Emery, and the defendant Mary his wife 
| for life, re- on the one part, and Deadatus Staterton of the other part, the 


der to hi 
a for ige, ſaid Richard Emery made a mortgage in fee of the premiſes in 


remainder to queſtion to the ſaid Deodatus Staverton, for ſecuring the payment 
their iſſue in 


tail; and hre Of 7 50 J. by annual inſtalments, the laſt of which was to be made 
I | 

TT on the 4th of October, 1776, with a covenant to levy a fine to the 

gages the 

premiſes to B. ak was told there was ſuch ſettlement, The ſettlement is a voluntary conveyance within 

the ſtatute 27 El. c. 4. - | | 


uſe 
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aſe of the ſaid Deodatus Staverton; but no fine was levied, nor 
were the ſaid indentures of leaſe and releaſe ever executed by, the 


1771, leaving the leſſor of the plaintiff his heir at law. 
That by indentures of leaſe and releaſe, 28th and 29th March, 
1766, between the ſaid Richard Emery and Mary his wife of the 


one part, and Thomas Plummer and Foſeph Turner of the other | 


part; the ſaid Richard Emery in conſideration of ten ſhillings, and 
for divers other good cauſes and conſiderations, conveyed the ſaid 
premiſes to the ſaid Thomas Plummer and Foſeph Turner, in truſt 
for the ſaid Richard Emery for life, remainder to his wife for life, 
remainder to the iſſue of the ſaid Richard Emery, and Mary his 


wife in tail; and in default of iſſue, remainder to the right heirs 


of the ſaid Richard Emery in fee, which ſaid indentures were 


executed by all the parties thereto. 
It was proved that the above 750 J. was part of a ſum of 1200/. 


agreed, by the ſaid Richard Emery, to be paid to the ſaid Staver- 


tin for the place of carver to the lord mayor of London; and that 
while the negociation for the purchaſe of the ſaid place was car- 
rving on, Ga ſaid Deodatus Staverton, and allo the leſſor, were 
adviſed by Thomas Gates, that the ſaid Deodatus Staverton ought 
to be careful in what he was about; for that he the ſaid Gates 
believed that Richard Emery had made a ſettlement of the eſtate 
intended to be mortgaged, upon his wife and children; for that 
Emery's wife had told him the eſtate was ſettled upon her and 
her children : that the ſaid Richard Emery denied having made 
ſuch ſettlement, but the negociation for the purchaſe of the ſaid 
place was ſtopped twice or thrice on that account. 

It was alſo proved, that the ſaid Deodatus Staverton, who was 
in adeclining ſtate of health, had, during the negociation for the 
purchaſe of the ſaid place, frequently declared that he would 
not fell his ſaid place to any perſon except the ſaid Richard 
Emery: That as the ſaid Deodatus Staverton grew worle and 
worſe in his health, he was glad to take the ſecurity as 
It was, and fo the firſt mentioned indentures were executed. 
The queſtion was, whether, under the circumſtances of this 

caſe, the leſſor of the plaintiff is entitled to recover the premiſes 

in queſtion ? | x 

Mr. Whitchurch for the olaintif ſtated the queſtion to be, 
Whether the leaſe and releaſe of the 28th and 29th of March, 
i766, were not a voluntary conveyance, within * ſtatute 27 El. 


5 ü c. 4. 


11 


1778. 


| CraPMan 


defendant Mary. That Deodatus Staverton died January 13th, 


verſus 


Emery. 


28 Faſter Term 15 Geo. 3. B. R. 


1775. c. 4. and therefore void as againſt the mortgagee, under whom 
the leſſor of the plaintiff claimed? He inſiſted it was; that the 
CHAPMAN. . . 
verſus ſtatute had always received a liberal conſtruction, and cited 
Eirxy. 4 Rep. 82. Twine's caſe. Moore 615. Cro. El. 444. 2 Ves. . 
| 2dly, That the notice found made no difference. 5 Es 60. b. 
Caſes in Canc. temp. Lord King, 65. 
Serjeant Sayer for the defendant contra, inſiſted, that the Stat. 
27 Eli. c. 4. related only to purchaſers ; and that a mortgagee 
was not a purchaſer within 27 El. c. 4. The purchaſers there 
ſpecified are purchaſers an ee ſimple, fee tall, for life or years, 
and muſt be either abſolute or conditional purchaſers, But a 
mortgagee can hold the eftate only till the debt is paid: There. 
fore not a purchaſer within the meaning of the ſtatute, But ſup. 
poſing he was, yet here, the wife did not join, nor was any fine 
levied. 2dly, The mortgagee in this caſe had full and ſufficient 
notice, and no pretence or circumſtanceof fraud appears; on the 
contrary, the ſettlement was three years prior to the mortgage ; 
therefore could not have been made with a view to defeat it. He 
cited Townſend v. Windham, 2 Vez. io. where Lord Hargwicke 
faid, If there is a voluntary conveyance of a real eſtate or chat- 
tel intereſt, by one not indebted at the time; if ſuch voluntary 
© conveyance be for a child, and no particular evidence or badge 
<< of fraud to deceive ſubſequent creditors, it will be good, 
„though the party afterwards become indebted.” 
Lord Mansfield. I rather doubt Lord Hardwicke's ſaying 
that. Where a woman about to marry a ſecond huſband, makes a 
ſettlement of her eſtate upon the children by her firſt huſband, 
ſuch ſettlement has been held good. 
Serjeant Sayer then ſuggeſted, that in fact the defendant had 
in conſideration of this ſettlement given up her intereſt in 1470/7. 
South-ſea annuities for her life. But, Mr. Juſtice Milles who tried 
the cauſe, ſaid, there was no evidence of it at the trial. | 
Lord Mansfield. That would have been a very material part 
of the caſe; and if upon enquiry the fact ſhould turn out to be 
really ſo, you may move for a new trial. But upon the caſe, as 
ſtated at preſent, no ſuch fact appears; and there is no doubt but 
A e (rt is a purchaſer. 

s to the point of notice, it is keld that notice makes no dif- 
vide q. Rep. ference, becauſe it is of a conveyance made void by the ſtatute *. 
3 * Suſpend the delivery of the pofiea for a few days, to ſee if you 
Caf. 4br.334- have any evidence that can couple the wife's giving up her an- 


v. Bn. 
| © <paralna of nuity with the ſettlement made upon her and her children ; ſo 
As 
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as to ſhew it was not a mere voluntary — but made upon 


a ſufficient conſideration, 
NM. B. No ſuch evidence was ſupplied, nor any turnier appli- 
cation made to the court afterwards. 


FE L L verjus RILEY. 


T was decided in this caſe, that the rule of Eafter term, 
| 15 Car. 2. which provides, That no warrant of attorney 
« for confeſſing a judgment executed by any perſon in cuſtody, 
« ſhall be of any force, unleſs ſome attorney, for and on behalf 
« of ſuch perſon in cuſtody, and expreſly named by him, be pre- 
« ſent, to inform him of the nature of ſuch warrant, &c.” does 
not extend to caſes where the defendant is in cuſtody upon an 
execution ; but only to caſes where he is in cuſtody upon eine 
praceſs. The court ſaid, the reaſon of the diſtinction was this; 
that where a man is arreſted upon meſze proceſs, the debt is not 
liquidated ; and therefore under dureſs he may be prevailed 
upon to confeſs more than is really due. But upon an execution 
the debt 1s liquidated, and therefore the only purpoſe of the de- 
fendant giving a warrant of attorney in ſuch caſe is to procure 
his liberty. If indeed it could be ſhewn that a party, even in 
execution, had been prevailed upon to acknowledge a judgment 
for more money than was really due, the court would give relief 
under the circumſtances. Becauſe caſes of fraud and impoſition 
are exceptions to all rules whatſoever. But in the preſent caſe, 
the court obſerved there were no ſuch circumſtances, and there- 
fore diſcharged the rule for ſetting afide the judgment entered 


upon the warrant of attorney. 


Ba Oo. Verſus B E RKELE v. 


HE plaintiff declared in an 2Afan of covenant upon cer- 
tain articles of agreement for the ſum of 20 J. laid be- 
tween the plaintiff and the defendant, that the defendant did 
not, within one month from the date of the agreement, find a 
man who ſhould carry on foot twenty-four. ſtone weight ten 
miles within fifteen hours time. To this declaration the de- 


| fendant demurred. 


46 Mr, 
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Brown 
verſus 
BerKELEy, 


Mr. Buller, in ſupport of the demurrer, inſiſted that this was 
a wager within the Stat. g Ann. c. 14. and therefore void. Por 
though the Stat. 9 Ann. does not enumerate the different ſpecie, 
of gaming mentioned in the Stat. 16 Car. 2. c. 73 yet it plain. 
ly has reference to, and includes them all under the general 
words, other game or games. Therefore in Goodburn v. Marley, 
Str. 1159. horſe racing was adjudged to be within the 574, 
9 Ann. c. 14. though not particularly mentioned in it. If ſo, it 
muſt alſo extend to foo? races, for both are expreſsly named in the 
Stat. Car. 2. 

The only remaining queſtion then is, Whether this being a 
race againſt time, and by one perſon alone, makes any difference} 
With reſpect to which he cited Lynall v. Longbottom. 2 Wil. 
36. where it was admitted by counſel, that a foot race was with. 
in the Stat. ꝙ Ann. and adjudged by the court, that as one horſe 
ſtarting alone, was a horſe race, ſo one perſon running alone, was 
a foot race. | 

Mr. Davenport contra, contended that, at common law, all 
games were lawful; and therefore if this contract was void, it 
muſt be made ſo by ſome particular ſtatute. Tt has never been 
decided that all wagers, upon every event or contingency what- 
ever, are within the ſtatute of gaming. Woagers depending on 
play are not within the ſtatute, and cited 1 Sa. 344. Pipe 
v. St. Leger. Jones v. Randall. ante 37. Earl of March v. Pit, 
5 Burr. 2802. | 5 
But it is ſaid, that a foot race is expreſsly prohibited by Sal. 
16 Car. 2. and that Stat. ꝙ Ann. c. 24. clearly has reference to it; 
and therefore, though a foot race is not particularly mentioned 
in this latter ſtatute, it is nevertheleſs included under the general 
words, ** other game or games.” If ſo, there needed no act of 
parliament againſt gaming or wagering policies, where there is 
no intereſt, nor againſt many other games ſince prohibited. The 
ſtatute ought expreſsly to have prohibited this ſpecies of contract, 
and not having done lo, it remains, as it would have been at 
common law, a valid and good contract, X | 

The court took time to conſider. Afterwards, on Monday 


May 29th, Lord Mangſield delivered the opinion of the court as 


follows : | 
We took time to ſee if we could diſtinguiſh this caſe from H- 


nall v. Longbottom. 2 Wilſ. 36. cited in the argument. We 
think there is no difference between them, and therefore there 


muſt be judgment for the defendant. Judgment for the defendant. 
| Rx 
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RE x verſus Dur HESS of KINGSTON. 


R. Wallace had moved * on the part of the defendant, for 
IVI a certiorari to be directed to the juſtices of oyer and ter- 
„nner, at Hicks's-hall, to remove into this court an indictment 
found againſt her, at the ſeſſions there, for bigamy ; and, upon 
the motion, the court granted the writ. 

But now Lord Mangfield took notice to Mr. Wallace, that the 
motion was irregular. For a defendant has no right to remove 
an indictment of felony from Hicës's Hall, without the conſent 
of the proſecutor ; and in this caſe there was no conſent, there- 
fore his lordſhip ſaid the writ iſſued 2mprovide, and muſt be 
ſuperſeded. 

Mr. Wallace ſaid, the only object of removing the indictment 
was for the purpoſe of her being bailed ; but per Lord Mansfeld, 
the purpoſe for which it was intended, makes no difference. — 
The next day Mr. Wallace moved for a habeas corpus, Mr. Juſ- 
tice Aton having granted a warrant for her apprehenſion (as had 
been ſettled amongſt the parties, as the propereſt method to be 
taken) upon a certificate of the indictment being found. 

The warrant and the return to it were read; and then Mr. 
Mallace moved to bail her. He mentioned the ſuit in the ſpi- 
ritual court, upon the proceedings there againſt Mr. Hervey, for 
jactitation of marriage, and allo the proceedings in Chancery 
relating to her marriage ; all theſe proceedings were put into 
court, and entered as read. He obſerved, that ſhe muſt, at all 
events, be tried by her peers, as Mr. Hervey was now become 
Earl of Briſtol. 

Mr. Bearcre/?, for the erifecutar, conſented to her being bail- 
ed, as there could be no doubt (he ſaid) of her appearance to 
anſwer to the indictment. 

Lord Mansfield. Though we ſhould unde have bailed 
her, it is better to take it as upon the conſent of the proſecutor ; 
and ſhe muſt be bound to appear in the Houſe of Lords when 
required, to anſwer to the indictment, as well as to appear in this 
court. But as there is nothing againſt her in this court, her ap- 
pearance here may be dif penſed with for the future upon motion, 
without giving her the trouble of actually appearing here in 


court any more. 


3 Bail 


Same day. 


* May 18th. 


A certiorari 
does not lie to 
remove an in- 
dictment for 
felony from 
the general 
ſeſſions of oyer 
and terminer, 
at Hicks Hall, 
without the 
conſent of the 
proſecutor. 
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Rex and each of her ſour bail in 1000 J. * 


ve r ſus 
DuTcaess of 
KINGSTON. 


ATxins H Uxor verſus Hil I. 
Afumpfit lies I N aſſumpſit the plaintiffs declared againſt Charles Hill, being 


upon a pro- 


miſeby an ex- T in the cuſtody, Sc. for that, Whereas James Clarke, &c. 
ecutort0 pay by his laſt will, Ce. did give and bequeath to the plaintif', 


a legacy in 
conlideration wife, the ſum of 607. &c. and of his laſt will and teſtament, 


TOs made the ſaid Charles Hill fole executor, &c. and the ſaid Charles 
Hill took upon himſelf the burthen and execution of the 
ſaid will. And the faid N. and A. further ſay, that divers good; 
and chattels, Ec. afterwards, &c. came to the hands of the ſaid 
Charles Hill, as executor of the ſaid F. C. which ſaid goods and 
chattels were more than ſufficient to ſatisfy and pay all the juſt debts 
and legacies of the ſaid F. C. Sc. of which the ſaid C. H. they 
and there had notice. By reaſon of which ſaid premiſes, the ſaid 
Charles Hill became liable to pay to the ſaid N. and A. the faid 
ſum of 60 J. and being ſo liable, he the ſaid C. in conſideration 
thereof, afterwards, &c. undertook and faithfully promi/ed to pay 
to them the ſaid ſum of 60 J. whenever, Sc. | 

To this declaration the defendant demurred generally. 
Mr. Le Blanc in ſupport of the demurrer, objected, iſt, That 
the declaration was bad upon a general ground; namely, hat no 
action on the caſe lies for a legacy iſſuing out of perſonalty, Legacies 


are 


The recognizance was as follows. — England. Dutcheſs Dowager of King//on, who ſtands 
indicted by the name of Elizabeth, the wife of Auguſtus Fohn Hervey, Eſq; is delivered to 
bail, upon a writ of habeas corpus ad ſubjiciendum, for her appearance in the court of our 
ſovereign lord the king, before the king himſelf at Veſtminſter, on the firſt day of the next 

term, and ſo from day to day, until ſhe {hall bediſcharged by the ſaid court, and not to de- 
part the ſaid court without leave ; and alſo for her appearance before our ſaid lord the 
king in parliament, to anſwer to an indictment againſt her for felony, whenever ſhe ſhall be 
thereunto required. 


Py the Court. Burrow. 


T have inferted this recognizance, werbatim, becauſe there was found only a ſingle 
inſtance of the like, (viz. of a recognizance taken in this court to appear in parlia- 
ment) which was that of the Earl of Orrery, taken and acknowledged before Lord Chief 
Juſtice Pratt, on the 14th of March, 9 Geo. 1. for his appearance in the court of our lord 
the king, before the king himſelf at Neſtminſter, on the firſt day of next term, and fo from 

day today until he ſhall be diſcharged by the ſaid court, and not to depart that court with- 
out leave, to anſwer to thoſe things which, on the behalf of our ſaid lord the king ſhall be 
objected againſt him; and alſo for his appearance from time to time, until he the faid 
Charles Lord Orrery ſhall be diſcharged by due courſe of law, before our lord the king in 
parliament, whenever by our ſaid lord the king he ſhall be thereunto required, to anſwer to 
. thoſe things, which on behalf of our ſaid lord the king ſhall be there objected againſt him. 
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120 cognizable only in the ſpiritual courts, which have a peculiar 
and excluſive juriſdiction of teſtamentary matters. This is ex- 
preſsly laid down in the caſe of Nicholſon v. Shearman. Sir Tho- 
mas Raym. 23. Sid. 45. S. C. It is true, that in the report of this 
caſe by Sid. Twiſden juſtice is made to ſay, ** That in his time 
it had been adjudged, that an action on the caſe lay for a legacy 
« payableout of land. This doctrine of the excluſive juriſdiction of 
the eccleſiaſtical courts in caſes of legacies, is further eſtabliſhed 
in Dyer 264. pl. 41. 11 Med. 145. Archbiſhop of Canterbury 
v. Willett. 1 Salk. 315. S C. Moore 917. Lloyd v. Madox. 

But further, this court will not hold plea in any caſe where 
it cannot do ſubſtantial juſtice between the parties. Now it is 
aſettled rule, upon a ſuit inſtituted in the ſpiritual court, againſt 
an executor for a legacy; that the legatee ſhall give ſecurity to 
refund, in caſe of ſubſequent debts ; or a prohibition will lie. 
Knight verſus Clarke, cited in 1 Vern. 93. 4. And if an execu- 
tor were to pay without ſuch ſecurity, it would be a devaſtavrr. 
Therefore, if an action could be maintained in this court, he 
muſt at all events, in caſe of future debts, be liable de bonir 
propriis, which would be the greateſt injuſtice: for he has no 
poſſible means here of compelling ſuch ſecurity, nor can the 
court oblige the legatee to refund. 

Objection 2. Before a legatee can entitle himſelf to a remedy 
againſt the executor, it muſt be ſhewn that he has received aſſets 
ſufficient to anſwer all demands of a higher nature. In this 
caſe the declaration only avers, that more is come to the defend- 
ant's hands than is ſufficient to pay the teſtator's debts and le- 
gacies. But funeral expences are to be firſt paid, about which 
the declaration is totally filent. Therefore, for want of a ſufficient 
averment, as to this point, the declaration is alſo bad, and judg- 
ment ought to go for the defendant. 

Mr. Buller contra, for the plaintiff. Not a ſingle common 
law caſe has been adduced to ſhew that this action will not lie: 
nor has any ſufficient reaſon been aſſigned, why the temporal 
courts ſhould not take cognizance of legacies, as well as the eccle- 
haſtical courts. The only reaſon attempted to be given in any 
of the books, is a dictum in Perkins. ſect. 486. namely, That 
eit is to be intended ſpiritual men, have better conſciences than 
« laymen,” Cc. But this is clearly founded on the ſuperſti- 
tion of the times. On the other hand, the opinion of Twr/den 
Juſtice, in Nicholſon v. Shearman. 1 Sid. 46. goes ſtrongly to ſhew, 
that the common law courts did originally hold plea in caſes of 
4 D | | legacy. 
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1775. 


ATKINS 
ver ſus 


HIL I. 


* bearance of a legacy, 


legacy. He expreſsly fays, © Teſtamentary cauſes did not gi. 
„ ginally belong to the ſpiritual courts, but to the tempor] 
* courts and common law; and were proved before lords of 


„ manors, as they ſtill are in ſome places. And there are many 


« precedents in the books, eſpecially in the old books of entries 


„Where actions on the caſe, and actions of debt, were brought 


4 for legacies in the hundred court.” He is ſupported in this 
opinion, by g Co. 37. 6. 2 Roll. Abr. 217. Year-book, H. 
1:7. 12. B. Indeed, in Nicholſon v. Shearman, the other 
Judges agreed, that during the time of the troubles, the ten. 
poral courts alone had cognizance of legatary matters. It i; 
clear, therefore, from all theſe authorities, that the common lay 


_ courts once had juriſdiction. If ſo, ſuch juriſdiction could only 
be taken away by an act of parliament expreſsly for the purpoſe, 


For it is a general principle, that wherever an action could he 
maintained at common law, it ſtill remains, unleſs expreſsly 


* away by ſtatute. But no ſuch ſtatute exiſts; and the 


weight of authorities is the other way. As to the caſe of M. 
cholſon v. Shearman, the ground of that determination was, not 
that an action at common law would not lie, but that there it 
was a truſt, and the breach of it a fort, which dies with the 
perſon. The authorities in favour of the action are, Rafal! 
Entries. 301. a. and 6, * Declaration in debt againſt executors 
te by a legatee of the third part of the teſtator's goods, where the 
* quantum had been aſcertained by the ordinary.” Wie 55. where 
it is expreſsly ſaid, * an action will lie for a legacy.” 2 Lev. z. 
Davis v. Rayner, which was afſump/it in conſideration of“ - 
and held good, though 20 afets. 

tortiori, an action could have been maintained for the oF 


itſelf; otherwiſe forbearance would have been no conſideration, 


Sid. 21. Butler v. Bu ler. 


The next queſtion is, Whether the facts ſtated in this becker 
ration, namely, that the defendant was executrix, and had afets, 


Sc. are a ſufficient conſideration for a promiſe. As to that queſ- 


tion, it is a ſetiled point, that wherever an expreſs promiſe 
is made upon good conſideration, an action lies: And the 
flighteſt ground is ſufficient to maintain a promiſe. 1 Vent. 40, 


41. Wells v. Wells. 1 Lev. 273. S. C. Stone v. Withipool. Latch. 


21. in which latter caſe it is laid down, “ That it is an uſual 
„ allegation for a rule, that any thing which is a ground for 
<< equity, is a ſufficient conſideration.” 


I | But 
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But here an expreſs promiſe is made, and by the demurrer ad- 
mitted. | It is objected however, that there is no averment that 
the funeral expences are paid. The anſwer is, it is averred that he 
had aſſets to pay, which is alone ſufficient, and fo it was expreſs- 
ly held by Lord King, in the caſe of Camden v. Turner, Sittings 
after Tr. 5 Geo. 1. C. B. Select caſes of evidence by Sir John 
Strange. | i, 

Lord Mansfield. The argument in ſupport of this demurrer, 
has proceeded upon ſuppoling a general queſtion, which is not at 
all involved in this caſe; and agitating that genera] queſtion, as 
if this were a declaration upon the ground of the will only, and 
nothing elſe. If it were a general queſtion, I ſhould not imme- 
diately give my opinion. The objection, however, that is taken 
upon the ſuppoſition of it's being fo, is, that a legacy, ariſing out 
of a will of perſonal eſtate, being a teſtamentary matter, the cog- 
nizance of it belongs peculiarly and excluſively to the eccleſiaſti- 
cal court; and conſequently, that the courts of common law have 
no juriſdiction. If that propoſition were true, the objection 
would hold equally againſt the juriſdiction of the courts of equity. 
For it is plain, that where the cognizance of any matter is the 
peculiar province of a particular forum, all other courts are ex- 
cluded. For inſtance, a court of equity can no more try the va- 
lidity of a will of perſonal eſtate, or the validity of a marriage, 
than this court. The judge of the admiralty has cognizance of 
the queſtion of prize. A court of equity is as much excluded as 
a court of law; and many other inſtances might be put. 

It is objected, that this court cannot compel a legatee to refund, 
if debts ſhould appear, In that caſe, he would be liable to refund, 
whether he gave ſecurity or not, For it would be the caſe of 
payment upon a miſtaken ground. But if juſtice required it, 
this court would make the plaintiff's giving an indemnity a con- 
dition of his recovering. There are many cates where this court 
has made parties give indemnity. 

It is true, that the law concerning legacies was made in the ec- 
cleſiaſtical court. The authority of the Roman law was re- 
ceived. The opinions of doctors and foreign authors upon the 
civil law, were quoted and reſpected. 

When the courts of equity held plea of legacies, as incident 
to diſcovery and account, they adopted the whole ſyſtem by 
which legacies were governed in the eccleſiaſtical court. In like 
manner the courts of law, in the exerciſe of a concurrent juriſ- 
diction, would adopt the ſame rules. 

But 
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1778. 


Arcixs 
werſus 


H III. 


* Sittings af- 
ter Trinity 
term. 5 Geo. 1. 
C. B. coram 


King. E. J. 


Equity as well as law. 


— 


But a . who ſues at law, muſt als prove that the de. 
fendant has received aſſets, which cannot be done, except in 2 
caſe ſo clear as not to admit of litigation. In this teſpect, the 
diſcovery and account given in a court of equity is fo preferable x 
remedy, that it has drawn all ſuch ſuitors thither : and therefore, 
in fact, there is ſcarce an inſtance of a Jegatee attempting to ſue 
at law. In clear caſes the legacies are paid; in doubtful, the re- 
lief given by a court of equity, is eaſier and better. But upon 
principles, if the queſtion is conſtitutionally appropriated to the 
eccleſiaſtical juriſdiction, it muſt equally exclude the courts of 
I have mentioned thus much by way of 
obſervation upon the objection that has been made, as ſuppoſ- 
ing this a caſe within the general queſtion ; which, however, as 


1 faid before, it is not. 


This is a caſe in which the declaration particularly ſtates, that 
aſſets have been received by the defendant, the executor, more 
than ſufficient to pay all the teſtator's debts and legacies. If fo, 
it moſt undoubtedly muſt be taken upon the pleadings, that there 


was ſufficient to diſcharge the funeral expences, becauſe they 


are payable firſt ; conſequently, if there was leſs than the amount 
of them, there could not be ſufficient to diſcharge the debts and 
legacies. The declaration then goes on to ſtate, that in conſideration 
of there being full /ficrent aſſets as aforeſaid, the defendant under- 
took and promiſed to pay the plaintiff his legacy. No doubt then, 
but at any time after an executor has afſſented, the property veſts ; 
and if it be a pecuniary legacy, an action at law will lie for the reco- 
very of it. Formerly, upon a bill being filed in Chancery againſt 
an executor, one part of the prayer of it was, that he ſhould 
aſſert to the bequeſts in his teſtator's will, If he had aſſets, he 
was bound to aſſent: And when he had affented, the legacy be- 
came a demand which in law and conſcience he was liable to pay. 
But in the preſent caſe there is not only an aſſent to the legacy, 
but an actual promiſe and undertaking to pay it; and that pro- 
miſe founded on a good conſideration in law; as appears from 
the caſes cited by Mr. Buller, particularly the caſe of Camden 
v. Turner, where acknowledgment by an executor, ** that he 
« had enough to pay, was held a ſufficient ground to ſupport 


an afſumpfit. Here the defendant by his demurrer admits he had 


ſufficient to pay: therefore, this is not the cafe that Mr. Le Blanc has 
been arguing upon; but it is the caſe of a promiſe made upon a 


good and valuable confideration, which in all caſes is a ſufficient 
ground to ſupport an action. It is fo in eaſes of obligations, 


3 which 
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which would otherwiſe only bind a man's conſcience, and 
which, without ſuch promiſe, he could not be compelled to 
pay. For inſtance, where an infant contracts debts during bis 
minority; if after he comes of age he conſents to pay — 8 0 an 
action lies: So a conveyance executed by an infant, which he 
was compellable to do by equity, is a good conveyance at law. 
Co. Lit. Attornment. 315.4. In this caſe the promiſe is grounded 
upon a reaſonable and conſcientious conſideration; namely, that 
the defendant had aſſets to diſcharge the legacy. If ſo, he was 
compellable in a court of equity, or in the eccleſiaſtical court, to pay 
it. I give my opinion upon this caſe as it ſtands; that 1s, that 
it is an expreſs promiſe made upon a good and ſufficient confide- 
ration. Vide the next caſe. 


Ihe three other judges concurred. 
Per Cur. Judgment for the plaintiff. 


Mr. Le Blanc then moved for liberty to withdraw the demur- 
rer, and plead the general iſſue, but the court refuſed it. 


HawkESs & Uxor ver/us SAUNDERS *. 


HIS action was brought againſt the defendant in her own 
right; and the declaration ſtated, that George Saunders, 
by his will bequeathed a legacy of 50 J. to the plaintiff; that he 
appointed the defendant his executrix ; that ſhe proved the will; 
that goods and chattels came to her hands more than ſuFicient to 
pay all the teſtator's debts and legacies, by reaſon whereof the be- 
came liable to pay the legacy, and being fo liable, 2 c) ration 
thereof ſhe promiſed to pay it. 

Lord Mansfield. This caſe does not at all involve in it the queſ- 
tion, whether a legatee has a general right to ſue for a legac / in 
this court. 

Two objections have been made; i/t, That there can be no 
judgment in this caſe de bonis teſtatoris; becauſe the action is 
not brought againſt the defendant as executrix eo nome; but is a 
perſonal 81 againſt her generally in her own right, As to 
that, we are of opinion the objection is good; for the d jemand is 
certainly a perſenal demand againſt the dee in conſequence 


of a promiſe made by her, ſhe being executrix. | | 
It is admitted at the bar, that after verdi#, it muſt be taken 


to have been a . in writing, and that there were a//-ts. If 


* I have inſerted this caſe out of the order of time, for the purpoſe of bringing the gene- 
al doctrine upon the ſame ſubject, under one phat of view 


4. 1 ſo, 
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HAwWEESs 


werfus 


— 


ſo, the whole caſe is reduced to this ſingle point: Whether the 


— circumſtance of the defendant having aſſets ſufficient to pay all 


the debts and legacies, is, or is not a ſufficient conſideration for 


Saunpers. her to make a promiſe to pay the legacy in queſtion ? As to that 


point, the rule laid down at the bar, as to what is or is not a good 
conſideration in law, goes upon a very narrow ground indeed; 
namely, that to make a conſideration to ſupport an aſſump, 
there muſt be either an immediate benefit to the party promiſing, 
or a loſs to the perſon to whom the promiſe was made. I can. 
not agree to that being the only ground of conſideration ſuffi- 


cient to raiſe an a ſumpſit. 


Where a man is under a legal or equitable obligation to pay, 
the law implies a promiſe, though none was ever actually made, 
A fortiori, a legal or equitable duty is a ſufficient conſideration 
for an actual promiſe. Where a man is under a moral obliga- 
tion, which no court of law or equity can inforce, and promiſes, 
the honeſty and rectitude of the thing is a conſideration. As if a 
man promiſe to pay a juſt debt, the recovery of which is barred 
by the ſtatute of limitations: Or if a man, after he comes of 
age, promiſes to pay a meritorious debt contracted during his 
minority, but not for neceſſaries; or if a bankrupt, in affluent 
circumſtances after his certificate, promiſes to pay the whole of 
his debts; or if a man promiſe to perform a ſecret truſt, or a truſt 
void for want of writing, by the ſtatute of frauds. 

In ſuch and many other inſtances, though the promiſe gives a 
compulſory remedy, where there was none before either in law 


or equity; yet as the promiſe is only to do what an honeſt man 


ought to do, the ties of conſcience upon an upright mind are a ſuf- 
ficient conſideration. But an executor who has received aſſets, is 
under every kind of obligation to pay a legacy. He receives 
the money by virtue of an office which he ſwears to execute duly, 
He receives the money as a truſt or depoſit, to the uſe of the le- 
gatee, He ought to aſſent if he has aſſets. He has no diſcre- 
tion or election. He retains what belongs to the legatee, and 
therefore owes him to the amount. 

An account of aſſets, or a judgment to pay out of aſſets, is 
only neceſſary when the ſufficiency of aſſets is uncertain. Where 
the ſufficiency of aſſets received, is certain, the executor's duty 
to pay a legatee, follows by neceſſary conſequeace. 

The legacy, in ſuch a caſe, is a demand clearly due from the 
executor upon various grounds of natural and civil juſtice, and 

may 


— 


executrix knows the ſtate of her teſtator's affairs, and of his 


chuſe to diſpoſe of. It might conſiſt of leaſes which ſhe had no 
mind to fell; and having a full fund to pay the demand, which 
the plaintiff had a right to recover if he pleaſed, ſhe, in conſi- 
gration of that fund, promiſes to pay. I cannot think this is A 


It is not like the caſe of Rann verſus Hughes ; for there, there 
were no aſſets, nor any averment of aſſets ſtated in the declara- 
tion. But in this caſe there was a full fund ; and therefore ſhe 
was bound in law, juſtice, and conſcience, to pay the 98 5 his 


legacy. 
Mr Juſtice Wlles, and Mr. Juſtice Aſhburſt were of the ſame 


opinion. 

Buller juſtice, I am entirely of the ſame opinion. That an 
action in the courts of Weſtminſter- Ball, will, under ſome circum- 
fances, lie for a legacy, is a queſtion which I think can never 


admit of any ſerious doubt: For there are a number of caſes in 


the books, from the time of Henry VL. to the preſent time, 
which prove, that under different circumſtances, ſuch action 
may be maintained. I think there is as little doubt, but that 
the circumſtances of the preſent caſe, as proved at the trial, were 
ſafficient to ſuſtain an action; for the legacy was to be paid out 
of land; and there was an expreſs aſſent by the executrix to the 
legacy. But the evidence which was given at the trial, is not now 
before the court: We are to decide this caſe upon the face of the 
record alone. | 

The plaintiff in his declaration has not ſtated that the legacy 
was payable out of land; neither has he ſtated any aſſent by the 
executrix. 
I) he action is brought 50 the defendant in his own right ; 
and the declaration is fimply, that George Saunders, by his will 
bequeathed a legacy to the plaintiff, and made the defendant 
exccutrix : That ſhe proved the will, and had affets ſufficient to 
pay all the debts and legacies; and by reaſon thereof ſhe became 
liable to pay the legacy, and being ſo liable, ſhe promiſed to 

pay it. 
To this declaration, two objections have been made in arreſt 


of 8 1}, That the 2 is not ſufficiently de- 
{cribed 


2 
— 


property. It might conſiſt of chattels which ſhe might not 


i ſufficient confideration. I am of opinion it is amply ſufficient. 
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may be racovendd from him by proceſs of law. In fark a caſe, a 1775. 
tomiſe to pay | ſtands upon the ſtrongeſt conſideration. „ 
Let us ſee then what the facts are in the preſent caſe. The werſus 
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1775. ſcribed as executrix, and therefore there cannot be judgment 4. 
bonis teſtatoris. 2dly, No judgment can be entered ge bonis pro- 
Haukks priis; becauſe there was no conſideration for the promiſe; and 
8 N therefore it is nudum pactum. EE 
| As to the firſt, I am of opinion, that the plaintiff cannot upon 
this declaration take judgment de bonts teftatoris. The action is 
brought againſt the defendant in her 6407 right, and not as execy. 
trix. | It charges her with a perſonal promiſe to pay the legacy, | 
and not upon a gualiſied promiſe to pay as execurrix, or out of | 
aſſets. And the plaintiff having by his declaration made a per. | 
fonal demand againſt her; he muſt ſtand or fall by that, and can- 
not now reſort to any demand that he may have upon her in the 
particular character of executrix. | 
The forms of pleading are very different where a perſon is 
charged as executrix, and where ſhe is charged perſonally, In 
the firſt caſe, ſhe is always named as executrix in the beginning 
of the declaration: She is afterwards ſtated to be liable as execy- 
cutrix; and the promiſe alleged to have been made by her 4 
executrix. But in the other caſe, ſhe is charged generally as any 
other perſon, and a general charge is a perſonal charge. 
This caſe, therefore, depends wholly upon the ſecond queſtion; 
whether there be a ſufficient conſideration alledged for the pro- 
miſe; or whether the defendant's promiſe be merely nudum pac- 
tum and void. | 
The conſideration ſtated for the promiſe is, that the defendant 
was executrix, and that ſhe had received aſſets more than ſuffi— 
cient to pay all the debts and legacies. The queſtion is, Whe- 
ther that be not a ſufficient conſideration ?_ | | 
Under thoſe circumſtances, if there had been 20 promiſo, nor 
even an aſſent to the legacy, the defendant might have been con- 
pelled in a court of equity, or in the eccleſiaſtical court, to have 
paid it. Whether w077hour afſent ſhe could be compelled in a 
court of law, to pay it or not, is a queſtion which it is not neceſ- 
ſary to give any opinion upon now; and therefore, though I have 
endeavoured to trace out the juriſdiction and the authority of the 
eccleſiaſtical court from the earlieſt times, and though there is 
great reaſon to ſuppoſe that the juriſdiction which that court now 
poſſeſſes in matters of legacy, was originally got by uſurpation on 
the temporal courts; and though there is a wide difference be- 
tween allowing to the eccleſiaſtical court a juriſdiction in ſuch 
matters, and ſaying it ſhall have that juriſdiction excluſive of all 


other courts; I purpoſely avoid giving any opinion, or even 
| hinting 
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binting what would be the reſult of my reſearches where there 
is no promiſe or aſſent. 

I ſhall give my opinion ſingly on this point; Whether an ob- 
ligation in juſtice, equity, and conſcience, to pay a ſum of money, 
he, or be not, a ſufficient conſideration in point of law, to ſup- 
port a promiſe to pay that ſum ? 

If ſuch a queſtion were ſtripped of all authorities, it would be 
reſolved by enquiring, whether /aw were a rule of juſtice, or whe- 
ther it were ſomething that acts in direct contradiction to juſtice, 
conſcience, and equity. But the matter has been repeatedly de- 
cided. 

In Stone verſus Withypool. Latch. 21. the court ſay It is an 
« uſual allegation for a rule, that every thing which is a ground 
« for equity, is a ſufficient conſideration.” So in Wells verſus 
Wells. 1 Vent. 41. the court preſumed an equitable right in the 
plaintiff, which did not appear on the declaration; and held, that 
to debar herſelf of that, was a good conſideration | 

Theſe authorities alone are ſufficient to ſhew, that the ground 
taken in the argument at the bar is not large enough. 

But to come cloſer to the conſideration now in queſtion, in 
Camden verſus Turner, C. B. Sittings after Trin. 5 Geo. 1. King 
C. J. held, that an action for money had and received, lay againſt 


an executor for a legacy, which he had owned lay ready for the 


plaintiff, whenever he would call for it. In that caſe, according 
to the form of the declaration, the objection did not appear upon 
the record; but it was neceſſary for the plaintiff to prove a con- 
ſideration at the trial; and if he had not, he muſt have been non- 
ſuited or have had a verdict againſt him. But Lord King held, 


that his owwning the money lay ready, was an aſſent, and admiſion of 


ofets, and a ſufficient conſideration. 

In Keech verſus Kennegal. 1 Vex. 125. Lord Hardwickeexpreſsly 
holds, that ate coming to an executor's hands, is a ſufficient 
conſideration to ſupport a promiſe ; and he puts that caſe upon 
the ſame footing as a promiſe in conſideration of forbearance. 
His lordſhip ſays, ** at law, if an executor promiſes to pay a debt 
of his teſtator's, a confideration mult be alledged, as of eto 
come to his hands, or of forbearance; or if admitlion of aſſets is 
implied by the promiſe ; otherwiſe it will be but nudum pac- 
tum, and not perſonally binding on the executor.” 

In Trevinian verſus Howel, Cro. Eliz. g1. it was adjudged, that 
having aſſets, is a good conſideration for a promiſe, and the judg- 
ment, which was de bonts proprizs, was affirmed: And two other 
calesare there cited where the ſame point had been ſo determined. 


4 F Lafily, 
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HAWK Es 
verſus 
SAUNDERS, 


Lafily, \The caſe of Atkins verſus Hill, Eaſter, 15 Geo. z. ante, 
284. is in point. The declaration was the ſame, and the objection 
the ſame as in the preſent caſe; and the court 3 held 
that the promiſe was good, and that the action well lay. 

I agree with my lord, that the rule laid down at the bar, as to 
what is or is not a good conſideration, is much too narrow. 
The true rule is, that wherever a defendant is under a moral ob- 
ligation, or is liable in conſcience and equity to pay, that is a ſuf. 
ficient conſideration. Some of the caſes which I have men- 
tioned, go fully to that extent. But even if the narrow rule 


which has been mentioned were adopted, as the true rule, yet in 


this caſe, I think the conſideration is ſufficient; for here is both 
a loſs to the plaintiff, and a benefit to the defendant, ariſing from 
that which is the conſideration of the promiſe. The loſs to the 
plaintiff is, that the effects which are liable to the payment of the 
legacy have not been ſo applied; but the defendant has detained 
them in her own hands for other purpoſes. The benefit to the 
defendant is, that ſhe has received thoſe effects, and has them 
ſtill. The defendant is bound in conſcience, to apply the effects 
towards the diſcharge of the debts and legacies : She 1s a truſtee 
for that purpole ; ; and is guilty of a breach of truſt in not ſo do- 
ing: And it is admitted that a breach of truſt is a # good ground 
for action. 

Therefore I agree in opinion with the reſt of the court, that 


this rule i in arreſt of judgment, ought to be diſcharged. 


Saturday 
May 27th. 


Where a ven- 


dee of goods 


orders a par- 
ticular mode 
of convey- 
ance, he muſt 
ſtand to the 
loſs, if any 
happen. 


Per cur. Rule diſcharged, 


VALE verſus BAYLE. 


PON a rule to ſhew cauſe why the nonſuit in this caſe 
ſhould not be ſet aſide, and a new trial granted; 4ſbburſ 
juſtice read the report as follows: This was an action for goods 
ſold and delivered : At the trial, a letter from the defendant to 
the plaintiff was produced, containing a commiſſion to the plain- 
tiff for the goods in queſtion, after which was added the follow- 
ing poſtſcript; ©* Pray be expeditious in ſending them; and in- 
ce ſtead of letting them go by the way of Briſtol, where many 
„„ things you have ſent me have been detained, ſend them by 
% land carriage. The witneſs proved the delivery of the goods 
to the book-keeper of the Birmingham carrier, to be ſent from 
WN by way of ann to the defendant, who lived at Car- 


nartben. 
2 
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marthen. It appeared there was no other mode of conveyance by 
land carriage, and the goods were loſt on the road. Upon this 
evidence it was inſiſted, that the delivery of the goods to the 
carrier, was a delivery to the defendant; but the judge who tried 
the cauſe being of a different opinion directed a nonſuit. 

Mr. Bulier ſhewed cauſe. The queſtion is, Whether, under 
the circumſtances of this caſe, the delivery of the goods to the 
Birmingham carrier, was, or was not, a delivery of the goods to 
the defendant himſelf. I infiſt it was not; for as the letter re- 
ative to the mode of conveyance, did not contain any directions 
to the plaintiff, to ſend the goods by any particular perſon, but 
only an order to convey them by land carriage generally; the 
carrier to whom the plaintiff thought fit to deliver them, muſt 
be conſidered as the ſervant of the plarntif, and not as the ſervant 
of the defendant; conſequently the plaintiff was anſwerable for 
his negligence. If this were a delivery to the defendant, the 
plaintiff could in no event have countermanded the goods. But 
fuppoſe, before actual poſſeſſion of them by the defendant, he had 
become bankrupt ; no doubt but the plaintiff might in that caſe 
have ſtopped them in franſitu; and would not have been obliged 
to come in as a creditor only under the commiftion. This was 
expreſsly ſettled in the caſe of Birꝶett and others aſſignees verſus 
Jenkins, Paſch. 11 Geo. 3. B. R. The court in that caſe held 
generally, that whenever goods delivered to the order of the ven- 
dee, are only in tranſitu, the vendor, in caſe of a failure, may get 
them back any how he can. Here the goods, at the time they were 
loſt, were only in franſitu; and therefore, if a failure had hap- 
pened, might have been taken back by the plaintiff; conſe- 
quently, till actual delivery, they were his goods and his proper- 
ty, and not the property of the defendant. 

Mr. Green in ſupport of the rule. Wherever a perſon gives 
another a lawful authority to do an act for him, the perſon who 


gives the order, is anſwerable for all the conſequences that may 


attend the execution of it. By the written order, in this caſe, it 
is plain there had been former dealings between the plaintiff and 
_ defendant; and that a particular mode of conveyance had been 
made uſe of; namely, by way of Briſtol: But on account of the 
goods having been frequently detained, the defendant complains 
of that mode of conveyance, and at the ſame time defires the 
parcel in queſtion, may be ſent by land carriage. Now it is ad- 
mitted, that if a vendee names a particular carrier, delivery to 


that particular carrier, veſts the property in the vendee; becauſe 
made 


1775. 
VALE 
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BATLE. 
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made in purſuance of his order. Here the defendant expreſsly 
directs the goods to be ſent by land carriage; and it is in proof, 
that there was no other mode of land carriage, than that which 
the plaintiff adopted. If ſo, this is a particular order on the part 
of the defendant, and the delivery in conſequence of it veſted 
the property in him. And ſo it would have been, even if there 
had been more carriers than one, as appears from a caſe cited in 
3 P. Vm. 186. where it was held by Lord Chief Juſtice Eyre, 
That though a trader in the country does not appoint a carrier, 
«« yet if the goods be embezzled, he ſhall be liable, becauſe he 
leaves it in the breaſt of the perſon to whom he gives the order, 
* to ſend them by whom he pleaſes.” Therefore the plaintiff 
is entitled, and a new trial ought to be granted. 

Lord Mansfield. I have a difficulty to find a queſtion in this 
caſe ; for it reſolves itſelf into this ſhort point; viz. Whether, 
in a diſpute between vendor and vendee, the vendor is excuſed 
from delivering goods according to the order of the vendee ? | 

His Lordſhip, after ſtating the caſe, ſaid, the material part of the 
letter is as follows; I beg you will ſend them by land e as as 
„ they are detained a long time at Briſtol before they arrive. 
This is an expreſs order to ſend the goods by land carriage. The 
plaintiff, in obedience to this order, ſends them accordingly, and 
they are delivered to the book-keeper of the Birmingham carrier, 
at his warehouſe in Coventry, to be forwarded to the defendant 
at Carmarthen. The box was loſt, and the witneſs ſaid, that be- 
fore this time his maſter had always ſent goods to the defendant, 
by the way of Briſtol, and that there was no other mode of ſend- 


ing them, by land carriage; than by way of Birmingham. There 


was no evidence in contradiction to this. Then what is the caſe ? 
It is as much as if the defendant had mentioned the Birmingham 
carrier particularly by name; for there being but one carrier, the 
plaintiff had no choice by whom to ſend them. 

If a vendor take upon himſelf actually to deliver the goods to 
the vendee, he ſtands to all riſques; but if the vendee order a par- 
ticular mode of conveyance, the vendor is excuſed. 

With regard to the queſtion between a vendor, and the general 


creditors of a vendee, who becomes a bankrupt, as in the caſe of Bir- 


kett verſus Jenkins, a vendor before actual poſſeſſion by the vendee, 
has a lien upon the goods he ſends; and if he can get them in 
tran/itu, to be ſure he has the benefit of that lien. But that has no 


iclation to a tranſaction, as this is, between vendor and vendee. 
1 | T here- 


all the counts. 
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{uit ſhould be made abſolute, and a new trial granted. 
The three other judges concurred. 
Rule abſolute without payment of coſts. 


R x verſus Jackso. 


' HE defendant had been convicted upon Strat. 28 Ed. 1. 
T c. 20. for making filver plate of worſe alloy than the 
tandard alloy of the realm. The indictment contained allo a 
count upon Stat. 6 Geo. I. c. 11. and a third count for an of- 
fence at common law. The defendant was found guilty upon 
In Michaelmas term, 1774, Mr. Dunning mov- 
ed in arreſt of judgment upon the ground of the Stat. 28 Ed. 1. 
c. 20. being repealed; when the court took time to conſider 
and look into the ſeveral acts of parliament. 

Lord Mansfield now declared the opinion of the court, as fol- 
lows. This is an indictment againſt the defendant, for making 
filver plate under the ſtandard alloy; and a motion has been made 


in arreſt of judgment, founded upon this objection, namely, that 


the Stat. 28 Ed. 1. c. 20. which is one of the ſtatutes againſt 
which the offence is laid, is repealed. This ſtatute being a pro- 
hibitory law, if it be ſtill in force, the proper remedy under it, 
is by indictment. We are all of opinion 77 7s fill in force, and 
not repealed or abrogated by any of the ſubſequent ſtatutes fince 
enacted. This ſtatute is the firſt ſtatute on the ſubject, and in- 


flicts a puniſhment of impriſonment, and by ranſom at the king's 


pleaſure, on goldſmiths who ſhall make filver wares worſe than 
the ſterling alloy. 
The ſterling alloy is eleven ounces two pennyweights of fine ſil- 
ver, and eighteen pennyweights of alloy in the pound weight 
troy ; which the mint indenture calls the right old ſtandard for 
the ſilver monies of England; and it was in uſe before the con- 
queſt, as appears by the ſeveral treatiſes on ſilver coins. Stat. 
2 H. 6. c. 14. inflicts a penalty of double the value, on goldſmiths 
ſelling or ſetting to ſale filver wares, worſe than ſterling, or be- 
fore touched or marked. Strat. 18 El. c. 15. inflicts a forfeiture 
of the value, on goldſmiths working, ſelling, or exchanging fil- 
ver plate, leſs in fineneſs than eleven ounces two pennyweights, 
or before they have ſet their mark thereto. Stat. 21 Fac. 1, c. 28. 


ſect. 11. No. 45. repeals the words in Stat. 28 Ed. 1. * that none 


* ſhall make kings crofles or locks.” stal. 8 W. z. c. 8. ſect. . 
4G 


made 


Therefore I am of opinion, that the rule for ſetting aſide the on- 
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made to encourage the then ſilver coinage, aboliſhed or ſuſpended 
the od ſtandard of eleven ounces two pennyweights, and eſta. 
bliſhed the ne ſtandard ofcleven ounces ten pennyweights in it's 
ſtead, and inflicted a forfeiture of the plate, or the value thereof, 
on perſons working or putting to ſale, or exchanging any many- 
facture of ſilver, leſs in fineneſs than eleven ounces ten penny- 
weights, or until marked with the new ſterling marks. S7oz, 


6. Geo. 1. c. 11. e. 1. and 3. revived and eſtabliſhed the old 


ſtandard of eleven ounces two pennyweights, inſtead of the new 
ſtandard eleven ounces ten pennyweights, and continued the new 
ſtandard penalties for ſecuring the ſaid old ſtandard ; and 2g. 2, 
enacted that no goldſmith ſhould be obliged to work filver plate 
according to the new ſtandard. Se&. 41. continued both the old 
and the new ſtandards, and directed them to be marked with diſ- 
tinguiſhing marks; and ſubjected offenders to the penalties and 
forfeitures preſcribed by any of the laws then in being concern- 
ing wrought plate. Stat. 12 Geo. 2. c. 26. in the preamble re- 
cites the ſtatute of 28 Ed. 1. 2 H. 6. and 18 E/:z. and two 
other acts reſpecting country aſſay offices, and recites them as 
ſub/pting laws; and that notwithſtanding the aforeſaid acts of par- 
liament, great frauds were daily committed in the manufacturing 
gold and filver wares, for want of ſufficient power effectually to 
prevent the ſame : And therefore „eck. 1. inflicts a penalty of 10/. 
for every offence, recoverable by action: But this act ſays not one 
word as to the repeal of any of the former laws. 
Nou it it a general rule, that ſubſequent ſtatutes which add ac- 
cumulative penalties, do not repeal former ſtatutes. 6 Mod. 140. 
11 Rep. 63.6. | 
I am furniſhed with two precedents, one in H/, term 1758. 
Rex verſus John Prieſt ; the other in Michaelmas term 1759. Rex 
verſus Richard Hawkins; both of which were tried before me, and 
where the courtafterwards, upon motion for judgment, pronoun- 
ced ſentence of ine and impriſonment, viz. in the former 65. and 
8 d. and fix months impriſonment; in the latter 65. 8 d. and three 
months. No objection was in either of thoſe caſes made, nor was 
there any argument, Therefore, I ſuppoſe it was taken for 
granted, as it is at this time by the goldſmith's company, that 
the ſtatute was ſtill in force. We are all of opinion it is in force, 


-and conſequently that the indictment 1s gocd. 


Per cur. Rule for arreſting the judgment diſcharged. 
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| Hocan Leſſee of Henry WarLLis, Eſq; and N 
others verſus R Oo.] LAND JACKSON, Eſq; 


RR OR upon a judgment of B. R. in Ireland in eject- 8 
ment. Upon not guilty pleaded, the jury found a ſpecial C, and G. in 


: © 1. a ze, and of 
verdict, the material facts of which were as follows; That the 1 1 


Reverend George Fack/ſon, deceaſed, being ſeiſed of the towns 3. and B. for 


lives renexw- 


and lands of Cooliſball and Glanbegg in fee, and of the lands of ever, 
Ballyduffultra, and Ballygally, for lives renewable for ever, with- and of other 


lands under 


out impeachment of waſte, and of other lands under leaſes leafesfortlree 
lives with re- 
for three lives, with reverſionary terms for twenty-one years, _” ee 


a | 3 : 1 | of one terms for 21 
from the death of the ſurviving life, named in each leaſe, pena 3 


of which, viz. of a houſe called Geoghegans, and ſome burgeſs the diarb of 
the /urwiving 


lands, the ſaid George Jackſon was the ſurviving life; and being if each 


alſo poſſeſſed of perſonal aſſets, to the amount of 1300 J. duly wy ond be- 
made his will, by which after diſpoſing of his ſoul and body, he "5 ao 


; . . . life in one, de- 
made the following diſpoſition of his eſtate. | 4.52 ig 
„ AND AS TO MY WORLDLY SUBSTANCE, I give and be- 4 as te my 
1 wworidly ſub- 


„ queath to my dearly beloved mother, Mary Fackſon, my france, I give 


2 / _ 
« houſe and lands of Glanbegg, and all their appurtenances, for . wy 


„and during the term of her natural life, clear and free of any lands of G. 
| | with the ap- 
« deduction or charge whatſoever : And alſo the lands of Bally- 3 


; . ng h 
« gally, ſubject to the rent only payable thereout, for the term , ro a 
of her natural life, without liberty of committing waſte thereon,” clear of any 

| deduction ; 
8 ds of B. ſubiect to a rent ayable thereout, for life, Without liberty of committing waſte 
be 3 ee and At to different relations, to his heir at law, and to the 
natural children of his brother, deviſes to his mother, all the remainder and reſidue of all his Hects, both 
real and perſonal, which he ſhall die poſſeſſed of. The mother by the refiduary clauſe takes a fee in all the 


tzitator's ſee ſimple eſtates, and the whole of his intereſt in the reſt of his real property, ſubject to the 


_ Charges thereon. 


He 
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2 then gives to Ellen cb the ſum of 30 J. to be paid her 
yearly, during her life, for the ſupport of herſelf and her ſon 


George Jackſon. To her daughter Ellen, and her ſon John Jack. 


Jackson. ſon reſpectively, the yearly ſum of 20 J. to be paid half yearly, 


Edvard 
Factjon, was 
the preſump- 
tive heir of 


the teſtator. 


Deriſe upon 
which the 
queſtion a- 
riſes. 


till their reſpective ages of twenty-one years ; and then he gives 
them reſpectively the ſum of 500 J. He gave the ſaid Georg⸗ 
Fackſon the yearly ſum of 20 I. till the age of twenty- one; and 
then the ſum of 400 J. All which bequeſts were to be raiſed and 


levied out of his lands of Glanbegg and Cooliſpall, Ballygally, and 


Ballyduffultra, He alſo gave his couſin Henry Wallis, the ſum 
of 1000 J. ſterling, to be paid him as ſoon as conveniently might 
be after his deceaſe. To bis uncle Edward“ Fackſon, the yearly 
fum of 30 l. flerling, during his life, He alſo gave unto his uncle 
Fohn Wallis, the ſum of 100 J. ſterling. And unto his relation 
William Kenah, and Fane his wife, the ſum of 200 J. ſterling. 

And then deviſed as follows, “ 1 alſo give and begqueath unt 
*« my dearly beloved mother, Mary Fackſon, all the REMainner 
© and RESIDUE of ALL tbe EFFECTS both REAL and PERSONAL, 
* which I ſhall die poſſeſſed of. And concludes with the ap- 
pointment of executors, &c. 

That the teſtator died without altering or revoking his ſaid 
will, leaving Edward Fackſon his heir at law; who died inteſ- 
tate, leaving the defendant his only ſon and heir at law. That 
Mary Jackſon, under whom the leſſors of the plaintiff claimed, 
died ſeiſed, Sc. That the lands of Glanbegg and Ballygalh 
were, at the date of the will, of the yearly value of 1 50 J. ſubject 
to a payment of 45 J. per annum and the woods belonging there- 
to, worth 2007. That the lands of Cooliſpall and Ballydufultra, 
were of the yearly value of 350/. ſubject to 60 J. a year quit- 


rent; and the woods belonging thereto, in the year 1709, 


worth 4500/. That the lands of Glanbegg and Cooliſpall, were 


incumbered to the amount of 4900 J. at the date of the will, and 


4500 J. at the teſtator's death. That all the legatees were alive 
at the teſtator's death. That the yearly value of the teſtator's 
chattels real, was zo J. and the groſs value at the time of making 
his will, and at his death, was 240/. 

The queſtion upon theſe facts was, Whether the leſſors of the 
plaintiff were entitled ? 

After ſeveral arguments in the court of King's-Bench, in Ire- 
land, the court gave judgment in favour of the detendant, R9w- 
land Fachſon, againſt the opinion of Mr. Juſtice Robinſon. 


1 Mr. 
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Mr. Alleyne for the plaintiff, ſtated the queſtion to be, Whe- 
ther under the reſiduary clauſe, all the teſtator's real eſtates paſ- 
{ed to his mother. Mary Face/5n, in ſo full and ample a degree, as 
to enable her to deviſe the ſame to the leſſors of the plaintiff? 
And he infiſted they did. 

Firſt, It is apparent, that the great and chief object of the teſ- 
tator's bounty was his mother. Therefore, by way of ſecuring a 
certain proviſion to her, he firſt gives her a life eſtate in two de- 
nominations of his real property: He then proceeds to diſpenſe 
his bounty amongſt all his other relations; and perceiving there 
was ſtill a ſurplus undiſpoſed of, by one general {weeping clauſe, 
he deviſes to his mother every OY: of property he ſhould dic 
poſſeſſed of. 

| Secondly, That the teſtator did not mean to die inteſtate, as to 
any part of his real or perſonal property, is manifeſt, not only from 
the ſtrong language of the reſiduary clauſe, but from the introduc- 
tory words of the will, As to all my worldly ſub/tance,” which 
have always been underſtood to include both real and perſonal 
eſtate, and to indicate an intent in the teſtator, who uſes them, to 
diſpoſe of all his property. 2 Vern. 690. Beachcroft v. Beachcroft. 
« All his worldly eſtate, compriſes all a man has in the world. 
Thbetſon v. Bec worth. Forreſter. 157, As touching my worldly 
« eftate,” in the introductory part of a will, is ſtrong proof that 
ateſtator means to diſpoſe of all his property,— Grayſon v. Athin- 

ſon. 1 Wilſ. 333. As to all my temporal ęſtate, I give, &c. as 
follows; and afterwards the teſtator concludes thus: Al the 
« reſt of my goods and chattels, real and perſonal, moveable and im- 

** moveable, as houſes, tenements, &c. without the word eftate, 
held, to paſs a fee, —Tanner v. Morſe. As to my temporal eftate,” 
I deviſe as follows; and afterwards deviſes the reft and reduc of 
his (gate, goods, and chattels ; held, that theſe words paſſed a fee. 
2 Att. 37. 3 Burr. 1618.—Gulliver ex aim. Feferies v. Poynts. 
Iich. 11 Geo. 3. C. B. a deviſe of a meſſuage, Sc. to A. with ſ _ 
cial circumſtances, was held to carry arable, meadow, and pal 
ture lands, appurtenant to the ſaid meſſuage. Therefore, any 
words which indicate an intention of the teſtator to diſpoſe of 40 
his eſtate, will take effect and paſs every part of his property. 

It may be objected, that the words, 4 the remainder and re- 
due, cannot take in all the teſtator's eſtate, but only ſuch parts 
of it as are not before mentioned or deviſed. But in Alleyne 28, 
deviſe of a manor to A. for ſix years, and afterwards the reſidue 
of all his lands to F. S. was held to paſs the reverſion of the 

4 H manor. 
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manor. So in Norton v. Ladd. 1 Lutw. 75 5. upon a deviſe to 
A. for life, and after her deceaſe, the whole remainder of the 


lands to B, it was held, a remainder in fee ſimple paſſed. In Cbef. 


ter v. Cheſter, 3 P. Will. 56. A. on the marriage of his ſon B. 
ſettled part of his lands on B. in tail, and being ſeiſed in fee of 
the rever/ion of theſe lands, and of other lands in poſſeſſion, de- 
viſes all bis lands and hereditaments, not otherwiſe by him ſettled 
or diſpofed of ; and it was held the reverſion in fee paſſed, He 
alſo cited Rogers v. Rogers, Forreſter 268. and Ridout v. Payne. 
3 Atk. 486. and prayed judgment of reverſal. 

Mr. Buller contra. All the caſes cited by Mr. Alleyne, are 
diſtinguiſhable from the preſent. , It is an eſtabliſhed rule of 
law, that an heir at law ſhall not be diſinherited, but by expreſs 
words or neceſſary implication. 2dly, It is a ſettled rule in the 
conſtruction of wills, that the whole of the will muſt be taken 
together, and nothing is to be rejected which has a determinate 
and fixed meaning in itſelf. And gdly, Where words uſed by a 
teſtator are indifferently applicable to real and to perſonal eſtate, 
they ſhall not be applied to the real, in diſinheriſon of the heir 
at law. 

Firſt, There is clearly no expreſs deviſe of the real eſtates. The 


word ecke is properly applicable only to perſonal eſtate, All 


the dictionaries explain it by the words goods and moveables -” 
And as to the word real annexed to it, it can apply only to chat- 
tels real, which it is found by the verdict the teſtator died poſſeſ- 
ſed of: So that it is not a nugatory or ſuperfluous word. Nor is there 
any neceſſary implication, that the teſtator intended any greater 
intereſt in his real property for his mother, than the eſtate for V% 
expreſsly limited in the 7wo denominations. On the contrary, 
ſuch an implication would be forced and inconſiſtent: For, to 
what purpoſe in the firſt part of his will could he want to reſtrain 
her from commuting waſte, if it was his intention, in the latter 
part of it, to give her the abſolute property and dominion over it? 

But ſecondly, it is contended, that the introductory words, © A. 
% to all my worldly jubftance,” indicate an intention in the teſtator 
to diſpoſe of all his property; and ſeveral caſes have been cited. 


As to Beachcroft v. Beachcroft. 2 Vern. 690. and Ibbetſon v. Beck- 
with. Caſ. temp. Talbot, 157; in both thoſe caſes, the introduc- 


tory words were, As to all my worldly ate; and ſo were 
the words of the ſubſequent deviſe in thoſe caſes, my eſtate.” 
Now the word eftaze, is a technical, legal expreſſion, and properly 
applicable to real Hates; and therefore a deviſe of * all a man's 


3 | | 60 « ate, 
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40 a fate,” has been held to carry a fee, without any words of li- 
mitation. But here the introductory words are ** worldly jub- 
«6 flance,” which are the mere formal words of the ſcriveger, 


without any legal ſignification annexed to them. At moſt they 


can only import, that the ſubſequent diſpoſitions i in his will re- 
late to his worldly ſubſtance; but they in no wile expreſs or im- 
ply the extent or quantum of ſuch diſpoſitions. The caſe of 
Grayſon o. Atkinſon. 1 Wulf. 333. inſtead of being an authority 
for the plaintiff, 1s in point for the defendant. For there, Lord 
Hordwicke ſaid, if the teſtator had not, by uſing the words ** as 
« houſes, gardens, tenements, &c.” ſufficiently explained what he 
meant by the REST of his goods and chattels REAL and perſonal, 
« moveable and immoveable, thoſe words would not pals a fee by 
the law of England, though they might have ſo done by the civil 
law. Thirdly, The words “ remainder and reſidue of my effects, 
< both real and perſonal,” do not neceſſarily refer to real eſtate, 
but are equally applicable to perſonal; and if ſo, they ſhall not 
be extended to diſinherit the heir at law. Pre. Chan. 471. Piggot 
v. Penrice. There A. made one, executrix of all his goods, lands 
« and chattels, and died, not having any ſeaſebold intereſt. Lord 
Cowper ſaid, whatever his private opinion might be of the inten- 
| tion of the teſtatrix, to paſs her lands of inberitance, yet in point 
of judgment he could not decree for the executrix; becauſe an heir 
is never to be difiaherited but by expreſs words, or neceſſary im- 
plication.”—But 12 Mad. 592. is expreſsly in poiat. There the 
teſtator being ſciſed of five meſſvages, after making a compleat 
deviſc of four of them, ſaid, ** and all the overplus of my eftate to 
« be at my wife's diſpoſal: And it was held, the fijtb houſe 
did not paſs by this ſtrong reſiduary clauſe. Trevor, C. F. ſaid, 
In the conſtruction of Wlls, generally the words, “ my eftate, 
40 the reſidue of my eſtate, or the overplus of my eftate, may well 
« paſs an inheritance, where the intention is apparent; but it 
*< muſt be very apparent, and necefſary from the words of the 
« will. For if the words be indifferent to real and perſonal 
« eftate, or may be applied to perſonal eſtate alone, there the 
« heir at law is not to be diſinherited.— Here, the other parts of 
the will are fo far from requiring ſuch a conſtruction, that we 


deſtroy them if we admit it. The words, in their moſt proper 


ſenſe, apply to perſonal eſtate: They immediately follow the diſ- 
poſitions which affect only the perſonal eſtate; and the chattels 
real, left by the teſtator, ſhew the reaſon for his annexing the 
word real to effetts ; which otherwiſe properly mean 5 

2 only, 


1775 


Tod AN 


werſus 


Jacks?N. . 


* 33 


| Trinity Term 15 G eo. 3 B. R. 


Hoc Ax 
ver ſus 


Jacx3cs. 


« . — 
"only, and fully ſatisfy thats words. T hey otgh it not therefore + to 
be extended to real cltate, But ſuppoſe they were applicable to 
real eſtate, the mother could at moſt take only an eſtate for life, 
becauſe no words of limitation are added; and without Words 
of limitation, a deviſee of real eſtate can only take an eſtate for 
life i in the 5 bequeathed to him. He cited alſo Frog mor- 
ton v. Wright. 3 IWilf. 415. and Wilkinſon v. Merriland, 3 Crol. 


447˙9. in which latter caſe the court held, that a deviſe « if 


the reſidue of all his goods, leaſes, Hater, &c. whereof be wa 
* poſſeſſed,” did not pals lande in mortgage forfeited ; and the 


rather, becauſe of the words, whereof he died poffefed,” becauſe 
the relate only to perfonalty, Here the words are, * where be 


** ſhall die FG ed. —Feourthly, Words of doubtful conſtruction 


hall not overturn former words that are clear and expreſs. Bam- 


eld v. Popbam. JJ IT. Wm 656 SC 


Here, the caſe is not only doubtful, having been argued four times 
before 1 in Ireland; but the deviſe to the mother for life, with. 


cul power of waſte, is incompatible with an intention to give 


her the ſame land in fee. Therefore, upon the whole, the 
rules of law muſt take place, and the title of the heir at law be 
preferred. 

Lord Man gfteld. There is but one point upon which the whole 
caſe turns: Which is, to fix the meaning of the word feds in 


the Engliſb language. It is nugatory to cite caſes, unleſs you fix 


the meaning of the term to which they are to be applied. If the 


word effects is equivalent to worldly ſub/tonce, uſed by the teſtator 
in the beginning of his will, or if it is ſynonimous to property, 


there is an end of the queſtion : Becauſe then, all the caſes prove, 
that the ſweeping clauſe paſſes a fee. On the contrary, if it can 
be ſhewn that efed7s mean chartels, or perſonalty only, then the 
reſiduary clauſe can include them only. I take eds to be ſy no- 
nimous to warlaly ſubſtance, which means whatever can be turn- 


ed to value; and therefore, that real and perſonal. effects mean 
all a man's property. 


Mr. Alleyne, in reply, endeavoured to ſhew that the words 
< real Feels“ were equivalent to real afets, and that real and 
perſonal effects meant, in the place the teſtator uſed them, all the 


: property he had in the world. 


Lord Mansfield. As this cauſe has already been nine 


Fests depending in Jreland, and as the court has no diffi- 


culty upon the queſtion, which turns upon the conſtruction 


of a very few words of the will, 1 think it is right 


1 that 
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that we ſhould give our opinion directly, without adding für 
delay, by deferring it to a ſecond argument. 

His lordſhip enumerated the t ſpecies of the teſtator's 
property, and ſtated the different bequeſts of the will, which he 
obſerved were material to be attended to in the conſtruction of 
it, and then proceeded thus: 

This cauſe was commenced in the life time of Mrs. Mary 
Jachſon; but ſhe is now dead, and by her will has left the eſtate, 
which is the particular property in queſtion, to H. Wallis the 
couſin of George Jacgſon deceaſed (to whom by his will he gave 
the legacy of 1000 /. before-mentioned) and to the three natural 
children of Ellen Cockeran, who are the leſſors of the plaintiff. 

The queſtion which ariſes upon this ſpecial verdict and upon 
the conſtruction of this will is, Whether, by virtue of the ſweep- 
ing clauſe, any real property at all paſſed to Mary Jackſon, the 
mother of the teſtator ? and if any did, Whether any thing 
paſſed except the covenant for the term of 21 years, in Xs 
houſe called Geoghegans and Burgeſs lands thereto belong- 
ing, being a title to a chaZzte/ real: And if the reſt of the real 
property of the teſtator, or a remainder therein, paſſed, Whether 


it can paſs for a longer time than during the Je of Mary Fack- 


ſin, becauſe there are no words of limitation ? 

By the Roman law, a will conſtituted the Sres or heir, and 
was the appointment of him. He was the ſame perſon as in our 
law is termed the executor. But the nomination of an heir was 
ſo eſſential an ingredient of the Roman teſtament, that there could 
be no compleat will without him; and from his name and office, 
he was conſidered, at the death of the teſtator, as univerſal ſucceſ- 
for to all the goods, rights, and property of the deceaſed; without 
any regard or diſtinction as to property acquired by him, prior or 
ſubſequent to the time of making his will. 
But that is different from the nature of a deviſe of land by the 
law of Eng/and, which formerly admitted of no teſtamentary dif- 
poſition, in caſes of real property. This reſtriction took place 
upon the introduction of military tenures, and was a branch of 
the feodal doctrine of non-alienation without the conſent of the 
Lord. But when the rigour of the reſtriction came by degrees to be 
relaxed, and tenants were permitted to make diſpoſitions by teſta- 
ment, a deviſe of lands operated as an appointment to uſes, in na- 
ture of a legal conveyance. As ſuch, the courts of law in the 
conſtruction of them held, that a deviſe affecting lands could ope- 
rate only upon ſuch real eſtates as the teſtator had at the time of 
5 4 executing 
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executing and publiſhing his will ; and not upon any after pur. 
chaſed or acquired lands: Becauſe there could be no legal con- 
veyance at common law of what a man ſhould acquire in future, 
Another diſtinction, founded upon the notion that a will af. 
fecting lands is merely a ſpecies of conveyance, and derived from 
the ſame ſource, is this. The law of England, in the conveyance. 
of real eſtates, requires words of limitation in the donation or 
grant, to the creation of a fee. Without the word heirs, gene- 
ral or ſpecial, no man can create a fee at common law by con- 
veyance. When wills therefore were introduced, and deviſes of 
real property began to prevail ; being conſidered as a ſpecies of 
conveyance, they were to be governed by the ſame rule. There- 
fore, by analogy to that rule, in the conſtruction of deviſes, if 
there be no words of limitation added, nor words of perpetuity 
annexed, which have been held tantamount, ſo as to denote the 
intention of the teſtator to convey the inheritance to the deviſce; 
he can only take an eſtate for life, For inſtance, if a teſtator by 
his will ſays, J give my lands, or ſuch and ſuch lands to 4; if 
no words of limitation are added, A. has only an eſtate for life. 
Generally ſpeaking, no common perſon has the {ſmalleſt idea of 


any difference between giving a perſon a horſe and a quantity of 


land. Common ſenſe alone would never teach a man the dif- 
ference ; but the diſtinction which is now clearly eſtabliſhed, 
is this: If the words of the teſtator denote only a deſcription of 


the /pecific eftate or lands deviſed ; in that caſe, if no words of li- 


mitation are added, the deviſee has only an eſtate for %. But, if 
the words denote the quantum of intereſt or property that the teſta- 
tor has in the lands deviſed ; there, the hole extent of ſuch 
his intereſt paſſes by the gift to the deviſee. The queſtion there- 
fore, is always a queſtion of conſtruction, upon the words and 
terms uſed by the teſtator. It is now clearly ſettled, that the 
words ** all his eftate,” will paſs every thing a man has: But if 
the word “ all” is coupled with the word “ per/ona/” or a local 
deſcription, there, the gift will paſs only perſonalty, or the ſpecific 
eſtate particularly deſcribed. 

All theſe principles being clearly ſettled and certain, the 
queſtion in this caſe comes to a queſtion of conſtruction upon the 
will itſelf. Now, in this will there are ſeveral things which 1t 
is material to obſerve. And firſt, the introduction is very ma- 
terial, Introductory words cannot vary the conſtruction of a 
deviſe, ſo as to enlarge the eſtate of a deviſee, unleſs there are 


words in the deviſe itſelf ſufficient to carry the degree of intereſt 
contended 
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contended for. But wherever they aſſiſt to ſhew the intention of 
the teſtator, the courts have laid hold of them, as they do of every 
other circumſtance in a will, which may help to guide their 
judgment to the right and true conſtruction of it. The intro- 

ductory words uſed by the teſtator in the preſent caſe, are not 


ſtrict legal terms; but they are the words of a plain man of 


found learning. He ſays, As to all my worldly ſubſtance, I 
give, Cc. What is ſabſtance? It is every property a man has. 
So, in the Statute 4 and 5 Phil. and Mar. c. 8. for the puniſh- 
ment of ſuch as ſhall take away maidens that be inheritors, the 
word ſub/tance is made uſe of, and means worldly wealth. 

Thus the teſtator ſets out. He then proceeds to diſpoſe of his 
property, and in the courſe of his will provides for every body : 

or his mother, his uncle, his miſtreſs, his natural children, his 
couſins; and makes a particular proviſion for his Heir at lau, 
which proviſion is to continue during his life. To be ſure, that 
circumſtance alone would not exclude the heir from taking any 
thing not diſpoſed of. But it furniſhes an argument in favour 
of the conſtruction contended for by the repreſentatives of the 
mother ; namely, that he intended the remainder of every thing 
to go to her by the ſubſequent reſiduary deviſe ; and that he did 


not mean to die inteſtate as to any part of his property. He 


adds the ſweeping clauſe, after all the proviſions before mention- 
ed; at the ſame time not meaning to make his mother executrix. 
What purpoſe then was it to anſwer? I confeſs I can ſee none, 
unleſs it was to diſpoſe of all his worldly ſubſtance agreeable to 
his declaration in the introductory part of the will. The words 
are, I alſo give to my mother, all the remainder and refdue of 
« all the effects, both real and per ſonal, which I ſhall die poſſeſſed 
« of.” Now, is the true conſtruction of theſe words to be con- 
fined to a gift of per/onalty only? Moſt clearly not; becauſe the 
teſtator has expreſsly added the word real to the word efe&s. Do 
the words real effes in law, mean real chattels only ? No authority 
has been produced to ſhew that they do: And in point of fact, 
there was but one leaſe belonging to the teſtator in this caſe 
which could come under that deſcription : Conſequently, if the 
conſtruction contended for by the defendant were the true one, 
only that leaſe would paſs; which would be to narrow the con- 
ſtruction of the word real very much indeed. The natural and 
true meaning of real e ects in common language and ſpeech is real 
property; and real and perſonal effetts are ynonimous to ſubtance, 
which includes every thing that can be turned into money. In 
ſeyeral 
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ſeveral clauſes of the bankrupt laws ITY ke ; it felony in a 


bankrupt to conceal, remove, or embezzle any part of his goods, 
wares, merchandize, monies or ect“; the word * efeg,” i; 
made uſe of in this ſenſe. If that be the true conſtruction, 
there can be no doubt, bat that the words, remainder of real 
effefts, include the reverſion of every thing not diſpoſed of; in 
which caſe, no words of limitation were neceſſary. 

But an objection has been made from the teſtator's giving his 
mother a ſpecific eftate for liſe, and making that eſtate liable to 
zmpeachment of waſte; which, it has been ſtrongly contended, 
is totally repugnant to and inconſiſtent with an intention to give 
her the abſolute property in a ſubſequent part of the ſame will, 
As to that, there might poſſibly be reaſons for his doing fo, eſpe. 
cially as he had, in reſpect of that ſpecific eſtate, given her a pre- 


| ference to all his general creditors and legatees ; by deviſing it 


free of all incumbrances. But I do not think the objection of 
7:/elf ſufficiently ſtrong, to controul the manifeſt operation of the 
ſubſequent words, uſed by the teſtator in the reſiduary deviſe. 
It would be going a great way indeed, to lay it down as a gene— 


ral rule, that where a particular eſtate is given to a perſon in one 


part of a will, and the teſtator afterwards deviſes to him in more 


general words, that he ſhall not reap any benefit of ſuch reſi— 


duary deviſe. Indeed, as to this objection, the caſe of Ridout 
v. Paine. 3 Alt. 486. is exactly in point. There, the teſtator, 
in the firſt inſtance, gave his wife only an eſtate for life, in part 
of his real eſtate, and afterwards bequeathed her the re/idue, &c. 
The objection of inconliſtency, now ſo ſtrongly relied on, was 
there made; but Lord Hardwicke over-rulcd it, and held the re- 
ſiduary clauſe carried the inheritance notwithſtanding. That calc 
is alſo very near in point as to the other objections made to day. 
For the only difference between the ſweeping clauſe in that caſe 
and this, is, that the word ate is uſed inſtead of edis. Here 
the words are, „ All the remainder and reſidue of all his 
effects, both real and perſonal,” which includes all the teſta- 
tor's property. All the terms he makes uſe of, except the 
word ** efefs,” are technical terms: For remainder is applica- 
ble to real eſtate, and re/iaue to perſonal eſtate, Therefore the 
ſame rule of determination that was held in the caſe of R:gout 
v. Paine, ought to hold in this caſe. Upon the whole of the 
will taken together, I am clearly of opinion, that the teſtator 
meant his mother ſhould take the whole of his 45 under 


the refigiuary deviſe, and that the words he has made uſe of are 
| ſufficient 


— 


7555 to eflectuate chat intention: Conſequently, that ſhe 
took a fee i in the fee-iimple eſtates, and the whole of the teſtator* $ 
intereſt in 'the reſt of his real property, ſubject to the charges 
thereon. The reſult is, that the leſſors of the plaintiff are enti- 
led, and that the judgment of B. K. in Ireland muſt be reverſed. 
Aion Juſtice. I am of the ſame opinion as I was before *. 
When this queſtion came on in the Common Pleas, in Ireland, 
the mother was alive; therefore it was immaterial whether the 
took an eſtate for:life or in fee. The words“ real eſects may 
relate to real eſtate; and there are many acts, both in the Engliſh 
and Iriſh ſtatutes, in which they can relate to nothing elſe. So, 
the word“ ſubſtance” is applicable to real eſtate, in the flatute 
4 and 5 Phil. and Mar. c. 8. 1 think the intention of the tei- 
tator in this caſe is very clear. Therefore, the judgment muſt be 
reverſed. | 


Mr. Juſtice-Willes, and Mr. Juſtice A/>hurj# were of the ſame 


0 inion. 
P Per 4 Judgment reverſed. 


Afterwards, upon a writ of error in the Houſe of Lords, on 
the 2d of December 1776, the judgment of B. R. reverſing the 
Judgment of the court of B. R. in Ireland, was attirmed. 


BALD WIN ver/us RARVER er af. 


HIS was a caſe out of Chancery for the opinion of this 
court; the material facts of which were as follows: 
Richard 4ſhwin being ſeiſed and poſſeſſed of a conſiderable 

real and perſonal eſtate, made his will on the 8th of June, 1756, 

and thereby, after making proviſion for his wife, and leaving 
certain legacies, divided the reſidue of his eſtate thus: “ I do 
hereby give and bequeath all the reſt, reſidue and remainder of 
my perſonal eſtate and effects whatſoever, not herein before, or 
herein after bequeathed, unto my ſaid wife, Sarah Ajhwin, Tho- 
mas Taylor, and Fobn Karver, to hold all and fingular the ſaid 
lands, tenements and premiſes, and perſonal eſtate whatſoever, 

to them my ſaid truſtees, and the ſurvivor and ſurvivors of them, 
and the heirs, executors and adminiſtrators of ſuch ſurvivor, in 
truſt nevertheleſs, that they, my ſaid truſtees, and the ſurvivor 
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directs the truſtees to pay the interaſt and produce of his real and perſonal eſtate to his wife F. 4. and to the 
ſaid J. A. and R. A. during their lives, with ſurvivorſhip. Eight grand: children were alive at the date 


f the wuill: a ninth was born before the teſtator died: 


, more were born after Eis deceaſe, and 


all in the life-time of R. A. who died without iſtue. 2 Let. as the TY 45 andchildren were 411 


4 * at the death of R. AH; all were equally entitled. 
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and ſurvivors if them, and the heirs, executors, and W 
of ſuch ſurvivor; do, and ſhall, ſtand ſeiſed and poſſeſſed of the ſaid 
lands, premiſes, and perſonal eſtate and effects, to and for the uſo 
and behoof of the heirs male of the body of my nephew John 
Aſhwin ; and in default of ſuch iſſue male, then to the uſe and 
behoof of the heirs male of the body of my nephew Richard 
Aſhwin ; and in default of ſuch iſue, then to and For the uſe and 
bchoof of all and every the grandchildren of my late brother 
Jobn Afhwin, deceaſed, and the grandchildren of my late ſiſter 
Sarah Morris deceaſed, to hold all and ſingular the ſaid lands and 
premiſes, to them the ſaid grandchildren of my ſaid brother 
John Aſhwin and Sarah Morris, and their heirs, as tenants in 
common, and not as joint-tenants ; and my per/onal eftate and ef- 
fects, to be equally divided between them, are and ſhare alike.” 

T hat the ſaid teſtator added three ſeveral cedicils to his will, 
the jirſt of which was as follows: Whereas I Richard Aſhroin 
have this $th day of June, 1756, made and executed my laſt will, 
but I have therein omitted to diſpoſe of the refidue and incrcaſe 
of the ſurplus, and remainder of my real and perſonal eſtate; now 
I do hereby order, will, and direct, that my ſaid truſtees EN 

named, ſhall pay and diſpoſe of all the intereſt, and produce, and 
| Increaſe, that ſhall from time to time ariſe, or be made of my 
ſaid real and perſonal eſtate, unto my ſaid wife Sarab 4ſbwin, 
and my nephews John Aſhwin and Richard Aſbwin, and to their 
aſſigus, ſhare and ſhare alike, with ſurvivorſhip, for and during 
the term of their three natural lives. 
That the teſtator died on the 6th of November, 1758, leaving 
John Aſb win and Richard Aſbwin his nephews, and the ſaid Fobn 
Aſpwin his heir at law. —That the teſtator's ſaid nephews, John 
and Richard Afvwin, are ſince dead without iſſue, and Surah Afb- 
win, the widow, is alſo fince dead, and that Richard of WIN Was 
the ſurvivor of them. 

That igt grandchildren, v. tao of Sarah Morris, and fix of 

; John Aſpwin, were alive at the time of the teſtator's making his 

will.—A nint6, viz. a grandaughter of Jobn Aſbwin, was born 
after the will, and Zefore the teſtator died. After his deceaſe, 
twelve more grandchildren of John Afbwin were born, and all of 
them in tbe life-time of Richard. 
The queſtion. was, Whether all, or any, and which of the 
| grandchildren of the teſtator's late brother Jobn Afbwin, and his 

faſter Sarab Morris deceaſed, were entitled under this deviſe ? 
This 
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This caſe was argued twice; firſt on Friday February zd in 
Hilary Term, 15 Geo. 3. by Mr. Pepys for the plaintiff, and Mr. 
Wallace for the defendants ; and again, in Eaſter Term laſt, by 
Mr. Dunning for the plaintiff, and Mr. Mansfield for the de- 
ſendants. | | 

For the plaintiff it was argued, that thoſe grandchildren only 
who were alive at the date of the will, or at moſt the other grand- 
child born after the will, and Sefore the teſtator's death, could be 
-ntitled; and ſuch was the rule eſtabliſhed by all the authorities 
n the books, in caſes where, like the preſent, there were no pe- 
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culiarity of circumſtances to guide the court as to the real inten- 


tion of the teſtator. 3 | 

That the will and codicil being both executed on the ſame day, 
muſt be taken together; but ſo as not to loſe ſight of the order 
of time, That by the wall, no legal eſtate was veſted in the 
truſtees, but by the codicil they had a good eſtate of freehold 
during their lives; and there was a veſted remainder in the ne 
grandchildren born in the life-time of the teſtator, ſubje& only 
to a contingent remainder to the iſſue male of Fobn and Richard. 

Lord Mansfield. The ſtngle queſtion is, ich of the grand- 
children are entitled, not what eſtate they are to take. 

Mr. Pepys. But there was a remainder veſted in thoſe who 
were alive at the teſtator's death: For it is an eſtabliſhed rule of 
lay, that wherever an eſtate of freehold is limited to a perſon for 
life, with contingent remainders, and an ultimate remainder in 
ſee to a perſon in e, if none of the intervening remainders 
amount to a fee, the ultimate remainder 1s veſted. Chudleigh's 
Caſe, 1 Rep. 137; and till the contingent remainder takes place, 
the right of timber upon the lands is in the ultimate remainder- 
man. Uvedale verſus Uvedale, 2 Roll. Abr. 119. tit. Mereſme, 
5. 3. the doctrine of which caſe is recognized in J/hitfeld verſus 
Bewit, 2 P. Wins. 240. Therefore, upon theſe authorities, there 
was clearly a veſted remainder in the grandchildren alive at the 
time of the teſtator's death; and if veſted, it could not be deveſted 
by any other grandchildren who might afterwards come in e. 

Secondly, With reſpect to the intention of the teſtator, and the 
convenience that would ariſe from extending the limitation to 
all the grandchildren who might exiſt in futuro, they contended, 
that it was more natural for the teſtator to mean ſuch grand- 
children only as were then in being, and whom he knew; than 


thoſe who might afterwards be born, who were indefinite in 


number, and the time of their coming in e ſo uncertain, that 
3 either 
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either che en alive muſt wait till their number could 

be aſcertained before any diviſion, or there muſt be a new partition 

upon the birth of every additional child. Beſides, in that caſe, 

if any of them were to die, their father would come in as admi. 

niſtrator, contrary to the manifeſt intention of the teſtator.— 

They cited 2 Atkins, 121. I. Ves. 114. Pre. Chan, 470, and 
1 P. Ums. 342. and Gilb. Caſes in Equity, 136. S. C. 

For the defendants it was contended, that the apparent inten- 
tion of the teſtator was to include 4/ the grandchildren of Jh 
and Sarah, who ſhould be alive at the death of Fobn and Richard 
without 1/jſue. That in reſpect of the real eſtate, it was clearly a 
good remainder; and as to the deviſe of the perſonal, it = ö 
within the rule of contingencies with a double aſpect. 

As to the queſtion, ich of the grandchildren were entitled, 
the benefit intended by the teſtator was clearly a future and con- 
tingent benefit; becauſe, till the death of John and Richard with. 


out iſſue, nothing was given to any of the grandchildren; and 


therefore till then nothing veſted : Conſequently the teſtator in- 
tended, that all who were in /e at that time ſhould take. That 
the rule of law, as to the time of veſting, was not, as had been 
contended on the other fide: But ſuppoling this eſtate in 
common did veſt in the grandchildren alive at the teſtator's 
death, yet it might be deveſted in the event of future grand- 
children coming in %: Becauſe the eſtate both of tenants in 
common and joint-tenants, may veſt at different periods. Co. 
Lit. 188. a. Moore, 220. Stanley verſus Baker. Pollexfen 371, 


2 Vern. 545. Cooke v. Cooke. 1 Ld. Raym. 310. 2 Str 1172. 


Upon the firſt argument, Lord Mansfield ftarted a doubt, 
whether the deviſe of the perſonal eſtate to the grandchildren 
was not #90 remote. Upon the ſecond argument his Lordſhip 
ſaid, I have no doubt as to the queſtion which of the grand- 
children are entitled. —Al] caſes on the conſtruction of wills de- 
pend upon the particular penning of the wills themſelves, and 
the ſtate of the families to which they relate, taking alto into 
conſideration ſome general rules to prevent 8 from being 
unalienable too long. 

A grandchild may mean one that a perſon may have at any %%. 
tance of time, according to the manner in which the teſtator uſes 
the word. The great point in all caſes of this kind is, the time 
when the legacy is to ve; for that is the period which the 
teſtator looks forward to, when he directs his property to pals 


from one channel into another. | Here the teſtator does not con- 
2 | ider 
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ſider the grandchildren as immediate objects of his bounty; but 
only gives them a poſſibility or a chance, after an indefinite 
dying of John and Richard without iſſue male, He means them 
as another ſucceflion ; and therefore, al who were in ee upon 
that contingency are equally entitled, 

But my difficulty 1s upon the limitation of the real and per- 
ſonal eſtate. The rule of law moſt undoubtedly is, that a de- 
viſe to the heirs general or ſpecial of a man alive is void. If the 
deviſe therefore to the heirs of the body of John is to be con- 
ſtrued an immediate deviſe, it is of courſe void. But ſuppoſe, 
by incorporating the will and codicil together, the deviſe of the 
real eſtate could be ſupported; ſtill it ſtrikes me, as at preſent 
adviſed, that the ſubſequent limitation of the perſonalty is too 
remote. Therefore let notice be given to the heir at law of the 
teſtator, and to the perſonal repreſentative or next of kin of John, 
that they may be heard by their counſel if they think proper. 

Aſton Juſtice—As to the queſtion which of the grandchildren 


are entitled, the material conſideration in all the caſes in the 


books has been, the time when, or the contingency upon which, 
the deviſees are to take: and beyond that time none have been 


let in. Heath v. Heath. 2 Ath. 121. Warren ver/us Johnſon, 


2 Ch. Rep. 69. Elliſon verſus Airey, 1 Ves. 114. Where there 


is a deviſe to the children of A. who has only one child born 


at the time of the will, a// the children rn after may be let in. 


Bateman v. Roach, 9 Mod. 104. 
| Adjornatur, 

But now in this term, no counſel appearing for the heir at law 
or the perſonal repreſentative of ohn, Lord Mansfield delivered 
the opinion of the court as follows : | 

A doubt occurred upon both arguments, whether any of the 
grandchildren at all were entitled. Fir, In reſpect of the real 
eſtate, as being deviſed to the herrs male of John, who was alive 
at the death of the teſtator: and, Secondly, In reſpect of the 
perſonal eſtate, as being too remote. As to the firſt, it was ſaid, 
that the codicil, by which the rents and profits are given to 
Sarah, John, and Richard, during their lives, was made to ob- 
viate this objection; and if ſo, they would take a joint eſtate 
during their three lives, with limitation in tail male to John and 
Richard, with remainder in fee to the grandchildren. But in 
that caſe, the ſubſequent deviſe of the perſonalty would be too 
remote: for John, as being the firſt tenant in tail, would take 


the abſolute property. 
| 4k | | Upon 
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Upon the laſt argument it was ſaid, that the deviſe of the 


real and perſonal eſtate might be conſidered as a deviſe upon a 


double contingency ; that is, in caſe John ſhould have a ſon living 
at his death, then to ſuch ſon ; but if none, then to the grand- 


children. 
Upon that way of ſtating it, it does occur that the whole may 


be ſupported. It is clear by the vi, that nothing was meant 
to paſs to Jobn the anceſtor ; the deviſe is to the heirs male of his 


| body. But thoſe words are followed by others, which ſhew that 


the teſtator meant to uſe them as Huomimous to i/ue male: 
For he goes on thus; “ and in default of /ach ue male.” Sup. 
poſing he did uſe them as /ynon:mous, to be ſure the reaſonable 
conſtruſtion is, that he meant ſuch perſon as ſhould be iflue 
male at the time of the death of Joon, and if he left no iſſue, 
then to the grandchildren. 

As to the queſtion, How mary of the grandchildren : are to take, 
it muſt in all caſes depend upon the ſubject matter of the will. 
The doctrine is very well laid down in the caſe of Elliſon verſus 
Airey, I Vez. 114. Where one deviſes to children, if it be an 
immediate deviſe, there it ſhall only be intended to relate to chil- 
dren in efſe at the time. There is a material diſtinction between 


this ſort of bequeſt, and a proviſion for children in marriage 


ſettlements : becauſe in them, as there are no children 1 ef: 
before the marriage, and the number is uncertain, it muſt be 


ſuppoſed the benefit was intended equally for all. But if in a 


will, a deviſe is limited to children by way of remainder, or upon 
a contingency which in the contemplation of the teſtator, is un- 
certain when it may take place, if it ever happens at all; there 
the ſame reaſon holds, why it ſhould not be confined to thoſe 
enly who were alive at the time of making the will. Here, the 
deviſe is a remainder after two eſtates tail. Therefore we are 
clearly of opinion that a// the grandchildren i efe, at the time 
when the deviſe veſted, were equally entitled to take ; which in 


fact includes all who are before the court, for they were all alive 
at the death of Richard. 


If either John or Richard had had a fon living at their death, 
there would have been an end of the limitation over. 

The certificate was in theſe words * : ** JTaving heard counſel 
«* on both fides, and conſidered this caſe, a doubt occurred, whe- 
« ther the deviſe of the real eſtate, as it ſtands upon the wi 


alone, was good; and if it was coupled with the codicil, whe- 


bother the abſolute property of the per/ona/ egftate would not veſt 
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« in Fohn: and therefore, we directed notice to be given to the 
« heir at law of the teſtator, and the perſonal repreſentative or 
« next of kin to Jobn, that they might be heard by counſel if 


« they pleaſed. But the cauſe having been poſtponed to this 


« term, and no counſel appearing for them, we have thought 
« proper to give our opinion upon the queſtion, as between the 
« orandchildren themſelves. And, as they were all in being at 
« the death of Richard, we think they were all equally en- 
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Hs was a ſpecial caſe reſerved upon an indictment againſt 
the defendant and others, for an aſſault upon Charles 
Crawford, Eſq; a fellow-commoner of Queen's College in the 
Univerſity of Cambridge, in turning him out of the garden be- 
longing to the ſaid College. 


. 


BALDWIN 
verſus 


KARVER. 


Wedneſday, 
June 24. 


Sentence of 
expulſion un- 
appealed 
from, given 
in evidence 
on an indict- 
ment for aſ- 
ſaulting a 


Caſe.— On the trial, evidence was offered on the part of the fellow con- 


roſecutor, to ſhew the illegality of the ſeveral ſentences of ex- 
pulſion of the proſecutor from the ſaid college, and of the con- 
firmation of the ſaid ſentences; but of which confirmation no no- 
tice was given to the ſaid proſecutor. 

If the court of King's Bench ſhould be of opinion that 
ſuch evidence was admiſſible on the trial of the ſaid indictment, 
then the parties on both ſides were to produce to the court, ſuch 
part of their ſtatutes or other inſtruments, as might be proper to 
ſupport or invalidate ſuch ſentences ; that the ſaid court might 


moner of 
Queen's Col- 
lege Cam- 
bridge, by 
turning him 
out of the 
college gar- 
den ; and 
held conclu- 
ive for the 
defendant, 


judge of the legality or illegality of the ſaid ſentences, or either 


of them, for the ſaid proſecutor's expulſion from the ſaid col- 


lege. 

The queſtions reſerved for the opinion of the court were, 1%, 
Whether ſuch evidence, as above ſtated, given on the trial of the 
ſaid indictment, was admiſſible or not. 2dly, Whether, if ſuch 
evidence was admitiible, the ſaid ſentences, or either, and which 
of them, were legal for the proſecutor's expulſion from the ſaid 
college. | 

The cauſe came on before the court laſt term, when Mr, Jones 
for the proſecutor had begun. But Lord Mansfield ſtopped 
him, ſaying, that upon the caſe, as then ſtated, nothing appeared 


to the court of the foundation of the college, or of their juriſ- 
„ 3 diction, 
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diction, or of the ſtatutes, or of the facts; all of which were ne. 
ceſſary to be ſtated to enable the court to form a judgment upon 
the queſtions reſerved. His Lordſhip ſaid, if the proſecutor 
were a member of the foundation, the ſentences might be conclu- 
ſive until reverſed by the viſitor. | If only an independent mem. 
ber, it might be defenſible in thoſe who had the management 
and direction of the college to put him out. 

The caſe was now made compleat by the addition of the ore 


of ruſtication of the proſecutor, dated Augiſt 21ſt, 1773, ſigned 


by the Maſter and one Fellow ; the ſentence of expulſion, dated 
September 27th, 1772, made by the Maſter and 729 Fellows, but 
ſigned only by the Maſter ; the order of confirmation of the fame, 
dated January 13th, 1774, ſigned by the Maſter and ten Fellows. 
Alſo a copy of the ſtatutes of the college, of which the ſtatute 
de perendinantibus only was material, and an interpretation of the 
words, Major pars ſociorum, which occurred frequently in 
the ſtatutes, and which, by ſuch interpretation, was con— 
ſtrued to mean the major part of the Fellows re/ident in college. 
The ſtatute de perendinantibus was as follows: ** Statuimus quod 
„ nullus ad perendinandum in hoc collegio admittatur, niſi de 
e expreſſo conſenſu preſidentis, et majorts partis ſociorum; quibus 
* conſtet de ipſius bona fama converſationeque laudabili, et 
quem crediderint quiete vecturum inter ſocios. Et ſi oppoſi- 
<« tum conſtiterit poſt ejus ingreſſum, primo admoneatur per pre- 
« ſidentem vel ejus vicegerentem; et fi tunc non emendatur, mo- 
0 neatur ſecunds per duos ſocios tune domi preſentes; quod fi 
« adhuc non ſe reformaverit, tertio per preſidentem et majorem 
* partem ſociorum expellatur a collegio in perpetuum. Quod fi 
e quiſque perendinantium aliquod crimen committat unde ſcan- 
„ dalum aut infamia eidem collegio oriatur, idem ab hoc collegio 
« protinus expellatur,” _ . 125 

Mr. Jones for the proſecutor propoſed to maintain, 1/, That 
the ſentence of expulſion was examinable in this court. 2% 
That it was irregular, and conſequently illegal. 

Upon the #r/? point: Colleges are ſocieties inſtituted, not merely 
for the purpoſe of diſtributing the founder's property, but, like all 
other corporations, they have, for their object, the public utility. 
They may then be conſidered in two different capacities: 1. cor- 
porate ; 2. eleemoſynary. In each of theſe characters, they are ſub- 
ze& to a different juriſdiction. In matters which concern their 


public, their corporate character, they are controllable like every 
4 2 | | other 
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other corporate body, by the general law of this country: in 
matters which regard their private or eleemoſynary character, 
their proceedings are examinable by perſons appointed by the 
founder, their reſpective viſitors. 

Theſe inſtitutions are in general compoſed, not only of mem- 
bers who participate of the endowment, but of others who do 
not. The latter, however, are conſidered ſtrictly as members of 
the college. The terms of their admiſſion, their rank, their ha- 
bits, their privileges, their diſcipline and regulation, the cauſes 
for the cenſure or expulſion of them are defined and preſcribed 
by the ſtatutes, which form the general conſtitution of the col- 
lege. In virtue of this relation, they claim to be members of the 
Univerſity, or aggregate Corporation compoſed of the members of 
the different colleges. In this character they are ſubject to fur- 
ther regulations, and in return receive eſſential advantages: they 
become entitled to different degrees, diſtinctions, and valuable 
privileges in the learned profeſſions, and to a qualification as elec- 
tors or repreſentatives for the Univerſity in Parliament. 

There is nothing which eſſentially differences the particular 
conſtitution of Queen's College from that of any other. It was 
firſt founded by Margaret of Anjou, queen of Hen. 6. and after- 
wards further endowed by Elizabeth, wife to Ed. 4. The founda- 
tion conſiſts. of a maſter, 19 fellows, and 8 ſcholars. Mr. Craw- 
ford, the preſent proſecutor, claims no part of the endowment, 
but was duly admitted a member of the college. 

If the ſentence by which Mr. Crawford is deprived of the 
rights incidental to his character as a member of the college, be 
not examinable in this court, he is without remedy. For the 
province of the viſitor is confined to caſes in which the founder's 
property is concerned. This was ſettled in Daviſon s caſe x. It 
was there determined, that members of the proſecutor's deſerip- 
tion have no appeal to the viſitor's juriſdiction. But it is ſuffi- 


cient that the proceeding is without redreſs in any other juriſdic- 


tion, to render it amenable to this court, which ever interpoſes 
to prevent a defect of juſtice to the ſubject. This principle is 
declared in the Great Charter, and expreſſly recognized in Bagg's 
caſe, 11 Co. 98. It was there reſolved, ** That to this court 
of King's Bench belongs not only authority to correct errors in 
* Judicial proceedings, but errors and miſdemeanors likewiſe ex- 
* trajudicial, tending to the breach and oppreſſion of the ſubject, 


or to railing any faction or debate, or any manner of miſgo- 
4 M « yernment ;" 
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« vernment; in order that no manner of Wrong or injury, public 
& op private, may be done, but may be remedied by due courſe of 
« . 

This is the caſe of a corporation, bestes for the improve. 
ment of the public manners, by the inſtruction of youth, and 
the advancement of uſeful learning, exerciſing powers which are 
an emanation from this court. In this view it is clearly ſubje& to 
the authority of this court, wbich is not only inveſted with a con- 
trolling power over all corporations, but is alſo the national cuf. 
tos morum, the ſuperintending guardian of the public morals. 

This court will therefore not conſider itſelf as precluded from 
an examination of this ſentence, and a declaration that it is irregu- 
lar, if it ſhould be ſo found, which is all that the preſent caſe de- 
mands. For the queſtion in the preſent proceeding is imply, 
Whether the ſentence be really a regular ſentence of expullion ? 
If it is not, the defendants are Smiley; if it is, they muſt be ac. 
quitted. 

Second point. The ſentence is clearly irregular. The ft. 
tute de perendinantibus, which provides for the regulation of 
thoſe members of the college who are independant of the en- 
dowment, directs the mode of their admiſſion to, and expulſion 
from the college. For a very obvious reaſon, the ſame deſcrip- 
tion and number of perſons, which is requiſite to their admiſſion, 
is made neceſſary for their expulſion ; the Maſter and the 740. 
part of the Fellows. Now this ſentence of expulſion is only by 
the Maſter and one Fellow; the ſecond ſentence, indeed, is by a 
Maſter and 7wo Fellows, which evidently, however, do not con- 
ſtitute a majority. | 

Mr. Pemberton contra for the defendant. 1/ Point. It is 
a general rule of law, that a ſentence or judgment of any court 
or authority, having competent juriſdiction, is concluſive until 
reverſed. Cartb. 225. Buller's Ni. Pri. 244. 1 Salk. 290. 
Blackham's caſe. The propriety, therefore, of this ſentence of 
expulſion, could not be enquired into collaterally at 2% prius 
upon this indictment. 

24 Point. The ſentence is a good and valid ſentence. As to 
the ſtatute de perendinantibus, a fellow commoner cannot be con- 
ſidered as a perendinans. But ſuppoſing he could, the interpre- 
tation of the ſtatutes is given to the Preſident and the major part 
of the Fellows: And the interpretation they have given to the 
term major part, is, that it means the majority of the Fellows 


Þrejent in college. Therefore this ſentence, though ſigned by 
the 
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the Maſter and one — only, being the only Wi in col- 


lege, is ſtrictly regular and legal. 
Cur. adviſare vult. 


3 on Monday June oa 26th, Lord Mansfeeld deli- 
yered the opinion of the court. His Lordſhip ſtated the caſe at 
Jarge, and proceeded thus. 

The proſecutor, after theſe proceedings, e by force, 
and in deſpite of the college, until July, when the fact for which 
the indictment is brought happened. But he had never before 
made any complaint about the proceedings, nor appealed to the 
vifitor. The queſtion upon theſe facts is, Whether, after the 

roceedings ſo had againſt him, he had a right to continue in the 


college? It has been argued, that he was a mere boarder; and if | 


ſo, that he had no right to continue after the notice given him to 
leave the college; and we all think that he appears to be a mere 
boarder. Mr. Jones has furniſhed me with a caſe which ſeems 
decifive as to this point, and is as follows: —Ex parte Fohn Da- 
_ »iſen, Eſq; in Chancery at Lord Apſiey's houſe, Fuly 25th, 1772. 
Mr. John Daviſon was admitted a commoner of univerſity col- 
lege in Oxford, and after having performed the greateſt part of 
his public exerciſes, and having kept all the terms, within one, re- 
. quiſite for the purpoſe of taking the degree of Batchelor of Arts, 
he was expelled the ſaid college. 


He prefered his petition to the Lord Chancellor as viſitor; 


Univerſity college being of royal foundation, and the petition 
ſtates—That Univerſity College was a foundation of King Al- 
Fred, anno 872. —That by charter, the ſaid college doth now 
conſiſt of a maſter, 12 fellows, and other members. —That he was 
admitted according to the tenor of the charter; that he was ex- 
pelled by the maſter and ive fellows, which does not conſtitute 
one half of the fellows of the college. —The appellant therefore 
prayed, that the matter might be taken into confideration ; that 
the maſter and fellows might be ordered to attend; and that the 
charters, books, and ſtatutes might be inſpected and produced at 
the hearing of the petition ; and, in general, that the appellang 
might be redretiia. 
The Lord Chancellor dived, that the parties ſhould attend, 


and that the public books, &c. G. ſhould be inſpected. Upon 


this, the college preſented a counter-petition, ſuggeſting, that 
certain allegations in the appellant's petition are unſupported by 
evidence, particularly theſe :—** That the college now conſiſts by 
charter, of a maſter, 12 fellows, and other members :—* That 

| | « your 
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60 your petitioner was admitted a member purſuant to the char. 


„ter. Whereas they ſhew, that the college is a corporation by 
ws eſeription, though confirmed by ſeveral royal charters, That 


it is an eleemoſynary corporation, and conſiſts only of a maſter and 
12 fellows: That they are adviſed, and do ſubmit that commoners, 
i. e. ſuch as pay for their lodging and diet, and are independant, 
do not belong to the college, nor are of the foundation: That they 
are, of courſe, not entitled to the protection of the viſitor, and can 
have no title to the production of the college papers. They 
therefore pray, that they may be heard againſt the petition of the 
ſaid Daviſon; and that ſo much of the n order as relates to 
the inſpection and production of the college baoks, &c. &c. may 
be ſuſpended, till it be determined * whether this be matter of 
te viſitatorial cognizance?“ 

The Lord Chancellor accordingly ende! that part of the 
order. The maſter afterwards made an affidavit, that the college 


was merely eleemoſynary ; that it had undergone various changes, 


till at laſt, Queen Eligabetb, in the 15th year of her reign, incor- 
porated it per nomen magiſtri et ſociorum collegii magnæ 
„ aulz univerſitat. Oxon; that in the ſaid grant there is no nen- 


tion of any commoners, or other perſons independant of the foun- 


dation, and that Mr. Daviſon never was a member of the ſociety, 
never belonged to the foundation in any ſenſe. The queſtion 
was, whether in a college Independants of the foundation 
« were of vilitatorial juriſdiction ?” | 

On the part of the college it was argued, that the viſitor's ju- 
riſdiction is confined to the foundation, and is derived ſolely from 
the intention of the founder with reſpect to the diſtribution of 
his property. That independant members are pupils received 
into the college by the Maſter and Fellows, and ſubmitted to 
their diſcretionary government ; they are ſtrangers to the foun- 
dation. They therefore have no other remedy in caſe of parti- 
cular grievance, than that which the laws of the land afford them, 
they have no appeal in the viſitor's juriſdiction. The viſitor 
cannot give coſts, and young men of fortune may ruin, or at leaſt 
harraſs the univerſity by continual vexation. 

On the part of the appellant it was inſiſted, that the viſitor's 
juriſdiction is not confined to the foundation, but compriſes the 
whole government of the college: That the independant mem- 
bers, though {ſtrangers to the eleemoſynary conſtitution, are not 
ſtrangers to the college, being recognized, deſcribed, and defined 


in the conſtitution of the univerſity. For by the univerſity ſta- 
2 tutes, 
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tutes, a degree cannot be taken by a perſon not a member of a 


ranks and habits of independent members, according to their ſe- 
yeral orders. That theſe deſcriptions and definitions are ac- 
knowleged by thoſe laws which affirm the conſtitution of the 
univerfity. That thoſe laws will imply, on the part of mem- 


tutes of the ſociety, and on the part of the college protection and 
redreſs. The relation, therefore, of theſe independent members 
to the college being legally recognized, definite, and certain, they 
have an appeal to the vilitor. The Lord Chancellor, with the 
advice of De Grey, Lord Chief Juſtice of the Common Pleas, 


any mention is made of the petitioner having liberty to inſpect 
the books and charters, &c. of the college, in order to the diſcovery 
of any corporate right he might have. 

Now the order in that caſe is expreſsly founded upon the 
ground of the appellant being an independent member and a 
mere ſtranger. Here the proſecutor is an independent member ; 
and if fo, the authority I have juſt mentioned puts an end to the 
queſtion : Becauſe, as a mere boarder, he had no right to continue 
in the college after they had given him notice to quit. It may 
be ſaid there is a difference between that caſe and this, becauſe 
the ſtatutes of Univerſity College take no notice at all of inde- 
pendent members or ſtrangers ; whereas there are expreſs pro- 
viſions and regulations in the ſtatutes of Queen's College con- 
cerning them. But ſuppoſing Mr. Crawford were ſubject to the 
rules and orders of the college; in that caſe it is inſiſted that the 
{entence of expulſion 1s illegal : And at the trial, the ſtatutes of 
the college were offered in evidence to ſhew that it ſhould have 
been ſigned by the maſter and a majority of the fellows, whereas 
it was ſigned by the maſter and one fellow only. The anſwer to 
it is, thateven if the allegation were well founded, the merits, the 
Juſtice, or the regularity of the expulſion cannot be entered into 
at the aſſizes; but the proper mode of impeaching it, is by appeal 


to the viſitor. Mr. Juſtice Willes was of that opinion at the 


trial: but reſerved the queſtion, Whether the ſtatutes were to be 
admitted in evidence to impeach the ſentence, and enter into the 
validity of it there. And we are all of opinion with Mr. Juſtice 
Willes, that they could not. So that even if Mr. Crawford 
was a member, and ſubject to the juriſdiction, rules and orders. 
4 N of 
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college. That the ſame ſtatutes enact the duties, privileges, — i 


hers admitted intra mania ædis, ſubmiſſion to the orders and ſta- 


and Mr, Baron Adams, diſmiſſed Mr. Davi/on's petition, And petition air. - 
upon examination of the original order, it does not appear that e. 
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| kind, it has always been refuſed, on conſideration; and the rea- 
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of the college, his mode of redreſs is by appeal to the viſitor, 


and not to this court. 
The king's courts, if the college do not exceed their juriſdic. 


tion, have no cognizance, no ſuperintendence. But the viſita; 


. is the only perſon to be applied to, and moreover his judgment is 


final. He does not proceed by the rules and forms of the com- 
mon law; but he ſuffers a party allegare non allegata, et probare 
non probata; and decides entirely upon the merits. Therefore 
this expulſion by the Maſter and reſident Fellows muſt be taken 


by every body to be a right ſentence till avoided or ſet aſide by 


the viſitor who is the ſole judge. So with reſpect to ſentences 
of the ecclefiaſtical court : The temporal courts muſt conſider 
them as final and concluſi ve until reverſed. 

80 in caſes within the juriſdiction of the Admiralty courts, 


their judgment is concluſive until reverſed. 


In this caſe expulſion is a matter entirely of their own juriſ- 
diction. The viſitor might have proceeded upon the contempt 
and miſbehaviour ſubſequent to the original offence. There is 
an end of all diſcipline, if this expulſion might be overturned 
by force and violence without taking the proper courſe of ap. 
plying to the viſitor. Therefore we are all moſt clearly and 
ſtrongly of opinion, that Mr. Juſtice Y7les did extremely right, 
in refuſing to admit any part of the ſtatutes to be read in evidence 
at the trial. 

It is ſuggeſted to me, thatif this were a common law right, like 
Doctor Bentley's to a degree, it muſt be ſubmitted to until a pro- 
per application were made to a court of juſtice in a legal way. It 


Cannot be overturned by force and violence. Therefore let there 


be, | 
Judgment for the defendant, 


ENGLISH qui tam, ver/as Cox. 


R. BULLER moved, that the proceedings in this caſe, 
which was an action on the ſtatute of uſury, might be 
ſtayed, until the coſts taxed on a nonpros in the cauſe wherein Sa- 
muel Chadwick was plaintiff, and the {aid William Cox defendant 


(being 20 J.), were paid. 


Aſton Juſtice. Though the court may, perhaps, in ſome 
caſes, have been off their guard, and granted a motion of this 


fon 
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coſts of the former action; and cited a caſe of Waring v. Potter, 
which he ſaid was decided about a year and a half ago, in which 


the court denied a fimilar motion. 
Per Cur. Take nothing by the motion. 


Rr x ver /us William BowER. 


HE defendant, who was a pawnbroker, was indicted for 
making, and cauſing to be made, one gold watch chain, 
weighing fifteen pennyweights and nine grains, of worſe gold 
than it ought to be made; t wit, of gold no way agreeing with 
the ſtandard, but being according to the rate of twelve caracts, 
and two grains in the pound weight Troy worle than the 
ſtandard: and for that, he the ſaid William Bower, the ſaid gold 
chain ſo falſely made, Sc. afterwards falſely and &nowtngly, to 
one William Black, did expoſe to ſale, and ſell As anD For a thing 
wholly made of gold, and agreeing with the ſaid andard, in con- 


tempt, &c. 


The indictment contained a ſecond count, which was word 


for word the ſame as the former, except that the former charged 
the defendant with making and ſelling, whereas the latter only 
charged him with expopng to ſale and ſelling one other gold 
watch chain, &c. As AND FoR a thing wholly made of gold 
agreeing with the ſtandard. The jury found the defendant not 
guilty on the her count; but any of the premiſes in the fee 


cond count. 


Mr. Dunning had obtained a rule to ſhew cauſe why the judg- 


ſon is, that the party is at liberty, if he pleaſes, to purſue the 


1775. 


EN GLISsu 
verſus 


Cox. 


Friday, 
June 234. 


Enowingly 
expofing to 
ſale, and /zl- 
ling wrought 
gold under 
the ferling 
alloy, as and 


for gold of | 


the true 


Standard 


weight, which 
is indictable 
in gold/miths, 
is a private 
impoſition 
only in a com- 
mon per ſou. 


ment ſhould not be arreſted upon the ground of this not being 


an indictable offence, and alſo leave to move for a new trial, if 
the court ſhould be againſt arreſting the judgment. 

Mr. Wallace and Mr. Lucas now ſhewed cauſe, and inſiſted 
that the offence as charged in the indictment was a public fraud 
and cheat in the courſe of the defendant's trade, and there- 
fore indictable at common law, and cited Tremazrne's Entries. 
The Qyeen v. Macarty, et al. 1 Salk. 286. 6 Mod. 301. 2 Lord 
Raym. 1179. 

Mr. Dunning contre contended, that at the utmoſt, this was 
no more than a mere civil wrong, and therefore not indictable. 
That as to its being a cheat, the indictment contained no ſuch 


2 nor did it appear upon the evidence given at the trial, 
that 
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that the defertant knew whether the chain was of the ſtandard 
weight or not. For the ſale was by his ſervant ; who, upon be. 
ing aſked by the plaintiff, if it was real gold, anſwered in the af- 
firmative, that it was. 

The queſtion, therefore is, Whether this ignorant 8 
ſentation of the ſervant is ſuch an offence as ſubjects the maſter 
to an indictment; and he inſiſted it. was not. 

Afterwards, on Weadne/day June the 2 5th, Lord Mansfeld re- 


ported the evidence as follows: The proſecutor ſwore, that he 


bought the chain at the defendant's ſhop, of Thomas Jones the 


defendant's ſervant, and aſked him if it was real gold. He 
ſaid it was: That he carried it to be examined, when he found 


It to be under the ſtandard weight, and not marked : Upon which 


Rex v. 
Driffield, Hul. 
27 Geo. Zo 


+ Since re- 
ported alſo in 


Blackft. Rep. 
273 


he returned to the defendant's ſhop, and demanded his money 
back of the defendant, which the defendant refuſed to give him. 
T have taken in my note, that the defendant expoſed it to ſale, 
but have omitted the words, knowing, Sc. — As to that, the 
knowing it to be under the ſtandard, is an inference of law ; but 
the ſelling by his ſervant was certainly bis expoſing it to fale, 

His lordſhip then proceeded thus: The queſtion is, Whether 
the expoſing wrought gold to ſale under the ſtandard, is indictable 
at common law? There are two precedents in Tremarne's En- 
tries; one for making, the other barely for expoſing to ſale. The 
ſtatutes upon the ſubject relate only to goldſmiths. 

It is certainly an impoſition ; but I incline to think it is one 
of thoſe frauds only which a man's own common prudence ought 
to be ſufficient to guard him againſt, and which, therefore is not 
indictable; but the party injured is left to his civil remedy. 
Alion Juſtice. I rather think this is a private cheat. It is 
not ſelling 4y fa//e meaſure, it is only ſelling ander the ſtandard. 
Selling coals under meaſure is not an indictable offence, but ſel- 
ling them by /al/e meaſure is *; and cited Rex v. Lewis. Rex 
v. Wheatly, Hil. 1 Geo. 3. B. R. Delivering Vxteen gallons 
of beer, as and for eig teen, held only a private rand, and not in- 
dictable +, 2 Burr. 1125. 

Willes Juſtice. I am of the ſame opinion. The ſale in this 
caſe is not a ſale by falſe weight, or by falſe meaſure, but only 
of a watch chain of inferior value; and it is a favourable caſe; 


for it was the ſervant who ſold it, and not the maſter, though 


to be ſure the preſumption is, at the ſame time, that the maſter 
knew of it. Rex v. Wilder, Mich. 6 Geo. 1. Rex v. Wheat- 


49, Hil. 1 Geo. 3. Rex verſus Pinkney, Paſcb. 6 Geo. 2. 1 
3 think 
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* 


DLE 


think it is within the reaſoning of thoſe caſes a . offence, 


and therefore not indictable. 
Rule for arreſting the judgment abſolute. 


R Ex ver ſus FIELD HOUSE. 


R. LUCAS moved, on the part of the proſecutor, to 
quaſh an indictment againſt the defendant, conſiſting of 
two counts; one for a riot, the other for an af/ault, and took this 
exception : that the grand j jury had only found it a true bill as to 
the count for an affault, and indorſed gnoramus on the count for 
a riot; whereas they ſhould have found the whole to have been 
a true bill, or rejected the indictment in toto: and cited 2 Haw}. 
P. C. 216. Yelv. 99, 100. Rex. v. Ford. Rule to ſhew cauſe. 

On Saturday Fuly 1ſt, Mr. Buller ſhewed cauſe, and inſiſted 

that the doctrine as laid down in 2 Hawk. 210. did not apply to 
the caſe of different counts in the ſame indictment, which was 
the caſe here; but only to caſes where the jury find S verz and 
Ignoramus upon different parts of one and the ſame charge. Here 
the charges are two diſtin charges; the jury find one to be well 
founded, the other not, which they may well do. 

Mr. Lucas, contra, contended, that the finding of the jury in 
this caſe, was clearly bad; for the words of the indorſement do not 
make the indictment, but only evidence the aſſent or diſſent of the 
grand inqueſt, The bill itſelf is the indictment, when affirm- 
ed. But here, part only of the bill is affirmed; therefore the 
whole is void: and relied on the caſe of Rex v. Ford, Yel. gg. and 
2 Hawk. 210, cited above. 

Aſton Juſtice, This caſe certainly does not come within the 
doctrine of Rex v. Ford, and 2 Hawk. 210. That doctrine re- 
lates only to caſes where the grand jury take upon themſelves to 


find part of the ſame indictment to be true, and part falſe. In 


that caſe it is held that the whole is void ; and the reaſon ſeems to 
be, becauſe the jury do not affirm the fact ſubmitted to their en- 
quiry, But where there are two diſtinct counts, as in this caſe, 
the finding Silla vera, as to one count only, and rejecting the other, 
leaves the indictment as to the count, which the jury affirm, juſt 
as if there had originally been only that oze count. If you can 
take advantage of it any other way, you are at liberty to do ſo, but 
I think there is no reaſon to quaſh the indictment. 


Mr. Juſtice Willes and Mr Juſtice Aſpburſt concurred. 
Per. Cur. Rule diſcharged. 
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RE x verſus Inhabitants of RING WO Op. 


R. MANSFIELD laſt term obtained a rule to ſhaw 
cauſe why an order of ſeſſions, quaſhing a rate made for 
the relief of the poor of the pariſh of Ringwood, in the county of 
Southampton, ſhould not be quaſhed, and why the ſaid rate ſhould 
not be confirmed. 
The order of ſeſſions was made upon the appeal of John Shore, 
one of the inhabitants. It was ſtated on the ſeſſion's order, that 
it appeared to them, that John Newman, Stephen Junbs, and Ji. 
mothy Swetland were poſſeſſed as copartners of Hock in the trade 
and buſineſs of common 6rewers and malſters in the ſaid pariſh of 
Ringwood, to the value of 4000 l. For no part of which the ſaid 
copartners, or either of them, were, or was in the ſaid rate aſſeſſ- 
ed to the relief of the poor of the ſaid pariſn.— That the ſaid 
John Newman, Stephen Funke, and Timothy Swetland, were all, 
at the time of making the ſaid rate, and ſtill are inhabitants of 
the ſaid pariſh of Ringwood. —And it doth not appear to this 
court, that ffock in trade hath ever before been rated in the ſaid 


- pariſh. — Therefore this court is of opinion, and doth adjudge, 


enjoyed real and perſonal, in the place where they dwelt ; 


that the ſaid recited rate ought to be quaſhed, and the fame is 
hereby quaſhed accordingly. And this court doth hereby order 
a new rate to be made immediately for the relief of the poor of 
the ſaid pariſh, by the church-wardens and overſeers of the poor 
of the ſaid pariſh of Ringwood. 

Mr. Dunning and Mr. Burrough ſhewed cauſe. The queſ- 
tion is, Whether per/onal property is, or is not rateable by ſtat, 
43 El. c. 2? That it is, is manifeſt from the words by\taxation 
* of every inhabitant, parſon, vicar, and other; for if they were 
rateable only in reſpect of their /and, the ſubſequent words“ eve- 
e ry occupier of lands, houſes, &c,” would be tautology and ſu- 
perfluous. Dalton's Fuftice, Edit. 171 5- c. 73, lit. Poor, Refol. 
to the 18th queſtion. This reſolution is recognized in 2 Bulſer. 
354+ Sir Anthony Earby's caſe, at Lincoln aſſiaes, 11 Mar. 
1633. 9 Car. 1. It was ordered and ſettled by the judges of 
* aſſize, Hutton and Croke, that aſſeſſments for the relief of the 
«© poor, ought to be made in an equal manner upon the inhabit- 
* ants, according to their viſible eſtates, which they had and 
and 
« that it had been ſo En by the Judges of England.” In Lord 

Raym. 
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Raym. 1280. Rex v. Inhabitants of Bar bing, all four judges 
agreed and reſolved, that a tradeſman' s ſtock in trade was rate- 


able to the poor rate, though they differed whether the ftock of 


a farmer was 10 or not.— In Rex v. Guardians of the Poor of Can- 

terbury, Hil. ꝙ Geo. B. R. Rex v. Whitney, P. 10 Geo. 3.8 

and in a caſe from Warcvichſbire, in all of which this queſtion 

came before the court, the court avoided ſaying that perſonal 

property was not rateable, and gave judgment on other ſufficient 
grounds which occurred. 

Mr. Wallace, Mr. Mangſield, and Mr. Kerby contra. The or- 
der of ſeſſions ought to be quaſhed, iſt, Becauſe the juſtices have 
done wrong in quaſhing the whole rate, whereas they might and 
ought to have amended it under Star. 17 Geo. 2. c. 3. and ſo it was 


determined in Rex v. Inhabitants of Whitney. 2ndly, The order 


of ſeflions has rated the Hole ſtock in trade of the appellants be- 

low, who are brewers, without making any allowance for their 
debts; whereas perſonal property, if ratable at all, ought to be 
rated after all proper deductions ; otherwiſe, the debts may ex- 
ceed the value of the ſtock; and in fact in this cafe, moſt of the 
articles of the trader's ſtock, as malt and hops, have been already 
taxed where they grew. 

As to the authorities, Sir Anthony Barby's caſe, 2 Bulſtr. 3 54. 
is inapplicable to the preſent caſe. The only queſtion there, was, 
whether he was ratable in reſpect of land out of the pariſh: there 
was no queſtion about perſonal property. — The caſe in Lord 
Raym. 1281. related to ſtock upon a farm. 

Aſton Juſtice. The queſtion was, Whether he was ratable 
for his hay and corn, which had paid before. It has never been 
decided that ſtock in trade is not ratable. Sir Jeſeph Yates, in 
Rex v. Guardians of the Poor of Canterbury, did ſay ſomething 
like it, in the abſence of my Lord Chief Juſtice: But then it was 
ſaid, that if it was ratable, it muſt be a clear reſidue that is rated 
after all proper allowances and deductions. 

Mr. Wallace, &c. As to the word“ Inhabitants” in Stat. 43 El. 
c. 2. upon which the argument has chiefly reſted, it was uſed on- 
ly to diſtinguiſh perſons reſident in, and occupying lands and 
houſes within the pariſh, from thoſe who occupied lands, Cc. 
but did not reſide in the pariſh. This interpretation is warranted 
by many authorities: In 5 Co. 67. Feferey's caſe, the court held 
he was ratable to the church as an inhabitant of the pariſh in re- 
ſpect of lands which he occupied therein, though he reſided elſe- 


where. 2 ft. 702. Lord Coke's reading upon the Stat. 22 Hen. 
8. 6&6 
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1775. 8. c. 5. for the repair of bridges. And ſo in reſpe of the bur- 
thens impoſed by the ſtatutes of hue and cry, and for the re. 

, Pair of county goals; all perſons occupying lands or houſes with. 
Inhabitantsof in the hundred or county, are held to be inhabitants, and liable 
Rinewo®P- to contribute, though they reſide out of it. 

Lord Mansfield. The court are not obliged to give an opi- 
nion upon every general queſtion, which the ſeſſions may think 
fit to bring before it. In general, I believe, neither here nor in 
any other part of the kingdom, 1s perſonal property taxed to the 
poor. But as to this particular caſe, I have no doubt what is to 
be done with it, as the authority of the King and the Inhabitants 
of Whitney is preciſely in point. I think the juſtices would not 
have done very wrong, if they had acquieſced in the practice 
which has obtained ever ſince the fat. 43. Elis. of not rating this 
ſpecies of property. The caſe of the King and the Inhabitants 

of Whitney, was determined upon this ſingle ground; that the 
Juſtices in ſeſſions ſhould not have quaſhed the whole rate, (which 
in caſes where it is not abſolutely neceſſary they are forbid to do 
by fat. 17 Geo. 2. c. 3. /ef. 6.) but ſhould have amended it, by 

Inſerting the particular perſons, and that property which was 
omitted, and which they thought rateable. So here, the juſtices 
at ſeſſions ſhould have amended the rate, if they thought this pro- 
perty rateable; and then on attempting to do it, they would have 
diſcovered the wiſdom of conforming to the practice, which they 
expreſsly ſtate in the caſe, of not rating it. If they had tried to 
have amended it, how would they have rated this ſtock? Are 
the hops, and the malt, and the boiler to be rated at ſo much for | 
each? Or is the trader to be rated for the groſs ſum which his 
whole ſtock would ſell for? If the juſtices had conſidered, they 
would have found out the ſenſe of not rating it at all; eſpecially 
when it appears that mankind has, as it were, with one univerſal 
conſent, refrained from rating it ; the difficulties attending it are 
too great, and fo the juſtices would have found them. As to the 
authorities which have been cited, they are very looſe indeed ; and 
even if they were leſs ſo, one would not pay them much deference, 

_ eſpecially as they differ; and the rules they lay down have not 
been carried into execution for upwards of 100 years. They talk 
of vifible property; what is v7/jble property? I confeſs I do not 
know what is meant by viſible property. If every viſible thing 
ſhould be determined to come under that deſcription, in that caſe 
a leaſe for years, a watch in a man's pocket would be rate- 


able. Viſible property is ſomething local in the place where 2 
4 man 


Rex 


* 
+ 
1 
11 
1 
4 
| 
. 
£ 
47Þ 
9 
4:10 


Trinity Term 15 Geo. 3. B. R. 329 


man inhabits. But that does not decide what a man's perſonal 1775. 
property is. Conſider how many tradeſmen depend upon o//en/- ee 
ble property only. | wheres 

As to the caſe in Lord Raym. 1280, the only queſtion ſubmitted Inhabitantsof 
to the court was; Whether the ſtock of a farmer was rateable to RI. 
to the poor, and they held it was not. But according to the re- 
port, they go on and ſay, the flock of an artificer is rateable : 

They had no caſe before them as to that point, therefore the 

judgment upon that queſtion is extrajudicial, But ſuppoſing it 

were not, what do they mean by the viſible ſtock of an artificer ? 

Some artificers have a conſiderable ſtock in trade ; ſome have only 
a little; others none at all. Shall the tools of a carpenter be 1 | 
called his ſtock in trade, and as ſuch be rated? A taylor has no "n 
ſtock in trade, a butcher has none; a ſhoemaker has a great deal. | = 
Shall the taylor, whoſe profit is conſiderably greater than that of 1 
the ſhoemaker, be untaxed, and the ſhoemaker taxed ?—Under the 1 
land tax act in London, to avoid inconveniences they tax the 
bouſe in which a perſon lives at a certain ſum, by gueſs: And to 
avoid diſcovering a man's ſtock they tax it at random. Inſomuch 
that I have known a houſe occupied by a phyſician, taxed the 
ſame as when a merchant had it. But what I ground my opi- 
nion on in the preſent caſe is, that it is exactly like the caſe of 
Rex v. the Inhabitants of Whitney, where the court quaſhed the 
order of ſeſſions, becauſe they had quaſhed the whole rate inſtead 
of amending it: And therefore I am clearly of opinion, that 
the rule for quaſhing the order of ſeſſions ſhould be made ab- 
ſolute. 

Afton juſtice. There has been no deciſion that perſonal pro- 
perty is rateable: All the opinions upon the ſubject are only 
dicta of judges, Lord Hale ſays, the »/age has been againſt 
rating perſonal property, and that the inconveniences attending 
it would be very great. In Ringwood it never has been rated. 
The three caſes that have been relied on are very looſe, But this 
caſe is juſt like the Mhitney cate. There the juſtices quaſhed 
the whole rate inſtead of amending it. So the juſtices have done 
here. If they had amended it as they ought to have done, they 

would in the attempt to make a better rate, have found the dif- 
ficulty of rating perſonal property. 

Mr. Juſtice Willes and Mr. Juſtice Mur were of the ſame 


opinion. 
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Per cur. order of ſeſſions quaſhed. 
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R. Buller had obtained a rule to ſhew cauſe, why a pro- 
hibition ſhould not go to the Admiralty Court, in a ſuit 
for an aſſault upon the high ſeas, upon a ſuggeſtion, that the 
cauſe of action aroſe, if any where, in the body of a county, vir. 
at Dover in the county of Kent, and not on the high Jeas ; upon 
the authority of a caſe in Moore 891. which was a libel in na- 
ture of a detinue at common law, for a ſhip lying at anchor at 
Limehouſe ; and becauſe Limehouſe was infra corpus comitat', a 
prohibition was granted, 

Mr. Mansfield now ſhewed cauſe and inſiſted, 1ſt. That as he | 
defendant had pleaded to the merits in the Admiralty Court, a 
prohibition ought not to go, becauſe the want of juriſdiction 
alleged by the ſuggeſtion, did not appear upon the face of the 
libel; and fo it was expreſsly held in 2. Brownl. 30. Jennings v. 
Audley. 2dly. That there ought to have been an affidavit verify- 
ing the truth of the ſuggeſtion ; whereas, it was only {worn by a 
clerk, who had merely copied the proceedings, that he believed 
the ſuggeſtions were true. 1. P. Wms 476. 2 Salk. 549. 

Mr. FYallace and Mr. Buller contra, contended, that there was 
no need of an affidavit, verifying the ſuggeſtion in this caſe; 
becauſe it was not inconſiſtent with the negative plea below to the 
aſſault; and that the defendant” s plea to the merits could make 
no difference; becaufe a party cannot by his own conſent give a 
court a juriſdiction which has it not: but even if the defeniant 
had pleaded the matter in the ſuggeſtion, to the juriſdiction of 
the Court of Admiralty, that court could not have been permit— 
ted to try it. 

Aſton Juſtice, mentioned the caſe of 7. 33 v. 8 Hil. 7. 
Geo. 3*. which was a prohibition to the Con/ifory Court of Lon- 


don, in a ſuit of defamation for calling the plaiatiff a whore in 


London, upon a ſuggeſtion, that it was puniſhable at common 
law by the cauſtam of London. And the court held an affidavit 
of the cuſtom was neceſſary. He mentioned. alſo the cates of 
Hynes v. Thompſon, Mich. 1738. 12 Geo. 2. B. R. Driver ei 
Uxor v. Colgate, Hil. 1738. 12 Geo. 2. in B. R. and Buggin v. 
Bennet, Pach. 7. Geo. 3. B. R.* in which latter caſe, he ſaid 
the three former were alluded to, and relied on 30 the court in 
their judgment. 


Lord 
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Lord Mansfield. The reaſon in thoſe caſes is decifive, name- 
ly ; that the party ſhall not ſtop the proceedings of a Court of 
Juſtice, upon a mere ſuggeſtion without an affidavit. 

Per Cur. Prohibition denied. 


Rix ver/us MARGARET CaRoLiNE Rupp, widow. 


PON a Habeas Corpus, directed to the keeper of Newgate, 
he made the following return ; 

iſt, A committment of the defendant by an arte made at the 
Juſtice Hall in the Old Bailey, on the firſt of June 1775 ; for 
that it appears to them, upon the teſtimony of Robert Drum- 
mond and Henry Drummond, Eſqrs. who were examined as wit- 
neſſes on the trial of Robert Perreau, on an indictment for fe- 

lony and forgery ; That ſhe did feloniouſly and falſely, make, 
« forge, and counterfeit a certain paper writing, purporting to 
« be the bond of William Adair, Eſq; for the pn of the 
« ſum of 7500 J. with intention to defraud the ſaid William A- 
« Jair, againſt the form of the ſtatute in ſuch caſe made and 
provided: Wherefore they order her to be committed to the 
cuſtody of the keeper of Newgate, to anſwer all ſuch matters 
and things, as on his Majeſty's behalf ſhall be objected againſt 
her, touching the ſaid felony and forgery ; there to remain in 

ſafe cuſtody until the ſhall be diſcharged by due courſe of law. 
2dly, A detainer by virtue of another order made at a further 
adjournment of the ſame ſeſſion of gaol delivery of Newgaze, on the 
7th of June 1775 ; the being then at the bar of the ſaid Court, and 
charged upon the oath of Sir Thomas Prankland, Baronet, with 
having teloniouſly and falſely, made, forged, and counterfeited 
two certain paper writings, purporting to be the bonds of Milliam 
Atair, Eſq; one for the payment of the ſum of 6000 J. and the 
other for the payment of the ſum of 53007. with intention to 
defraud the ſaid Sir Thomas Frankland, Baronet, againſt the form 
of the ſtatute, in ſuch caſes made and provided; to remain in 
Newgate until the next delivery of the King's gaol in Newgate, 
to be holden for the ſaid county of Middleſex, to anſwer all ſuch 
matters and things as ſhall be objected againſt her on his Ma- 
jeſty's behalf, touching the ſaid felonies and forgeries; and un- 

til ſhe ſhall be diſcharged by due courſe of law. 

Upon this return being read, Mr, Davenport moved to bail 
the defendant, relying chiefly on the circumitance of her having 
been 
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been admitted, and even a as a POR 8 evidence againſt 
the Perreaus. 

Mr. Wallace, on the part of the proſecutor oppoſed it: When 
the Court adjourned the conſideration of it till the next morn. 
ing. 

The next day the return was read again; the keeper of New. 
gate having received a freſh warrant of detainer againſt her, 
viz. A detainer in his cuſtody, by virtue of a warrant under the 
hand and ſeal of Sampſon Wright, Eſq; a juſtice of peace for Mid. 
dleſex, the being charged before him, upon the oath of Henri- 
etta Alice Perreau, for feloniouſly uttering and publiſhing as 
true, well knowing the ſame to be falſe, forged, and counter. 
feited, a certain bond for the payment of 5300 /. payable to 
Robert Perreau, ſigned William Adair, witneſſes, Arthur Jones 
and Thomas Sturt, with intention to defraud the ſaid WMillian 
Adair, againſt the ſtatute, &c. and her ſafely to keep in his ſaid 
cuſtody until ſhe ſhould be diſcharged by due courſe of law. 
Dated the 3d of July 1775. 

On the part of the defendant, an affidavit from three juſtices 
(Sir John Fielding, Sampſon Wright and William Adaington,Elgrs;) 
was produced, in which it was ſworn, that they admitted her as 
a general witneſs for the crown, as to all the forgeries: That upon 
her own confeſſion ſhe acknowledged herſelf a particeps criminis 
in the forgery of the bond of 7500/7. but denied having any 
knowledge of or concern in any of the other bonds. 

Mr. Wallace, Mr. Luces, and Mr. Howorth, who nd 


cauſe againſt admitting her to bail, objected, that the juſtices 


had no power to admit an accomplice i in forgery as a witnels, 
under the ſtat. 10 and 11 Wil. III. c. 23. or 5 Ann. c. 31. for- 
gery not being one of the offences enumerated in thoſe ſtatutes. 
2dly, Suppoſing forgery were an offence within thoſe ſtatutes, 
the confeſſion of the defendant went no further than the bond 
for 7500 J. and was filent as to the other two: Therefore, not 
having complied with the condition which the ſtatute impoſes, 
of making a full diſcloſure and diſcovery of all ſhe knew, 
ſhe was not entitled to any favour or protection in reſpect of the 
other two bonds. | 
Mr. Davenport contra for the defendant. Whether the jul- 
tices have or have not ſtrictly purſued the proviſions of the dif- 
ferent acts of parliament in this caſe, is not ſo much the quel- 


tion upon the application now before the court, as whether the 
2 | defendant 
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in them, taking it for granted they were perfectly acquainted 
with the duty of their office, made ſuch a diſcloſure and diſcovery 
of every thing ſhe knows relative to the crimes with which ſhe 1s 
charged, as led them to admit her a King's evidence, and taught 
her to believe ſhe would be entitled to the privilege and protec- 
tion which the law holds forth to all perſons in her ſituation. 
| Moſt undoubtedly the would have been totally filent upon the 
ſubject, if the hope and expectation, and even promiſe of a par- 
don had not been held out as an inducement to her to make the 
confeſſion ſhe has made. Therefore, to deprive her of the means 
of obtaining that pardon, is to have deceived, and drawn her in, 
under the colour and pretence of a judicial authority and power 
of protection, to diſcloſe what ſhe was not bound to diſcover, and 
to make her the deluded inſtrument of her own conviction. 
However irregular, therefore, the proceedings of the Juſtices 
may have been, the court will not countenance the objections 
made to the preſent application, which are founded in nothing leſs 
than a breach of public faith. He alſo urged the circumſtance 
of the defendant's health, being ſuch as might, in all probabili- 
ty, be endangered by the confinement, if ſhe was to be remanded. 
Lord Mansfield. It appears by the return to this writ, that 
the priſoner is detained in cuſtody, by two orders of the court of 
ſeſſions and goal delivery at the Old Bailey, for the forgery of two 
ſeveral bonds. It appears alſo, that ſhe is further detained by a 
warrant from a juſtice of peace for uttering one of theſe bonds 
knowing it to be forged : Therefore, though this court has un- 
doubtedly a diſcretionary power to bail in % cafes whatſoever, 
yet as the ſeſlions are ſo near, and the offence committed by the 
priſoner of ſuch a magnitude as that of repeated forgery, there is 
no colour for the preſent application upon the ground of that ge- 
neral diſeretion. As to the next allegation, that her ſtate of 
health is ſuch as to be endangered by the confinement, it is not 
of elf a ſufficient circumſtance, in ſuch a caſe, to induce the 
court to interpoſe in her behalf. TE 
A third ground which has been urged in ſupport of the pre- 
ſent application, is this: That the priſoner has been drawn in by 


promiſes and aſſurances, to anſwer to an examination, and to ſwear - 


to it on oath, which ſhe would not have done, but from a con- 
tidence, that thoſe promiſes and aſſurances would have been kept 
and performed, | 


oo 5 The 


defendant has or has not, under the faith and confidence ſhe repoled 1775. 
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The inſtance has frequently happened, of perſons having made 
confeſſions under threats or promiſes: The conſequenceas frequent. 
ly has been, that ſuch examinations and confeſſions have not been 
made uſe of againſt them on their trial. But it has been urged, 
that the priſoner in this caſe, is an accomplice who has been ag. 
mitted to give evidence; that ſhe has already given evidence, and 
is further ready to give evidence to convict her partners in the hy. 
ſineſs; and therefore, that ſhe is entitled by law to the King's 
pardon, and to a pardon which would operate in bar of her own 
crime. If ſhe had ſuch a right, we ſhould be bound ex deli 
to juſtitiæ to bail her. If ſhe had not ſuch legal right, but yet 
came under circumſtances ſufficient to warrant the court in ſay. 
ing, that ſhe had a title of recommendation to the king for a par- 
don, we ſhould bail her for the purpole of giving her an oppor. 
tunity of applying for ſuch pardon. 

There are 7bree ways in law and practice, which 21ve accom- 
plices a right to a pardon ; and there is ne mode, which entitles 
them to a recommendation to the king's mercy. 

The three legal ways are fir}, in the caſe of approvement, which 

ſtill remains a part of the common law, though, by long diſcon- 
tinuance, the practice of admitting perſons to be approvers is now 
grown into diſuſe. Secondly , the caſe of perſons who come with- 
in the ſtatutes 10 and 11 of Will. 3. c. 23. ſect. 5. and 5 Ann. 
c. 31. ſe, 4. And thirdly, the caſe of perſons to whom the 
king has, by ſpecial proclamation in the Gazette or otherwiſe, 
promiſed his pardon. 

Approvers have a right to a pardon, perſons within the ſtatutes 
of William and Anne, have a right to a pardon, and the other 


claſs of offenders who come in under the royal faith and promiſe, 


have a right to a pardon ; and 1n all theſe caſes, the court will 
bail them, in order to give them an opportunity of applying for 
a pardon. | | 

There is beſides a practice, which indeed does not give a legal 


right; and that is, where accomplices having made a full and fair 


confeſſion of the whole truth, are in conſequence thereof admit- 


ted evidence for the crown, and that evidence is afterwards made 
uſe of to convict the other offenders. If in that caſe they act 
fairly and openly, and diſcover the whole truth, though they are 
not entitled of right to a pardon, yet the zſage, the lenity, and 
the practice of the court is, to ſtop the proſecution againſt them, 
and they have an equitable title to a recommendation for the 


king's mercy. 


The 
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The ſtatutes of William and Anne are to be laid out of this caſe, 
1, becauſe they are confined to the diſcovery of particular of- 


fences only, of which forgery is not one; ſecondly, becauſe they 


relate only to perſons who are at large ; beſides which, to entitle 
themſelves to a pardon, they muſt actually convict two offenders 
at leaſt. For if their confeſſion be ſuch on their trial, as the jury 
ives no credit to, they are liable to proſecution. Theſe ſtatutes 
are therefore quite foreign to the preſent caſe, as are likewiſe all 
promiſes of pardon . the crown by proclamation. 

There remains, therefore, only the equitable practice which 
gives a title to recommendation to the mercy of the crown, 

The law of approvement (in analogy to which this other prac- 
tice has been adopted, and ſo modelled as to be received with 
more latitude) is {till in force, and is very material. 

A perſon deſiring to be an approver, muſt be one indited of 
the offence, and in cuſtody on that indictment: He muſt confeſs 
himſelf guilty of the offence, and deſire to accuſe his accom- 
plices: He muſt likewiſe upon oath diſcover, not only the par- 
ticular offence for which he is indicted ; but @// treaſons and elo- 
nies which he knows ; and after all this, it is in the diſcretion 


of the court, whether they will aſſign him a coroner, and admit 


him to be an approver or not: For if, on his confeſſion it appears, 
that he is a principal and tempted the others, the court may re- 
fuſe and reject him as an approver. When he is admitted as 
ſuch, it muſt appear that what he has diſcovered is true; and that 
he has diſcovered the whole truth. For this purpoſe, the coroner 
puts his appeal into form ; and when the priſoner returns into 
court, he muſt repeat his appeal, without any help from the 
court, or from any by-ſtander. And the Jaw is ſo nice, that if 
he vary in a ſingle circumſtance, the whole falls to the ground, 
and he is condemned to be hanged ; if he ail in the colour -of a 
horſe, or in circumſtances of time, ſo rigorous is the law, that he 
is condemned to be hanged ; much more, if he fail in eflen- 
tials, The ſame conſequences follow it he does not diſcover the 
whole truth: And in all theſe caſes the approver is convicted on 
his own confeſſion. See this doctrine more at large in Halæ's 
Pleas Crown, vol. 2. page 226 to 236. Staunf. Pl. Crown, lib. 2. 
c. 52. to c. 58. 3. Int. 129.—A further rigorous circumſtance 
is, that it is neceſſary to the approver's own ſafety, that the jury 
ſhould believe him; for if the partners in his crime are not 


convicted, the approver himſelf is executed. 
| Great 
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Great inconvenience aroſe out of this practice of approvement. 
No doubt, if it was not abſolutely neceſſary for the execution 
of the law againſt notorious offenders, that accomplices ſhould be 
received as witneſſes, the practice is liable to many objeQionk. 
And though, under this practice, they are clearly competent wit. 
neſſes, their ſingle teſtimony alone is ſeldom of ſufficient weight 
with a jury to convict the offenders; it being ſo ſtrong a tempta- 
tion to a man to commit perjury, if by nn another he can 
eſcape himſelf. 

Let us ſee what has come in the room of this practice of ap- 
provement. A kind of hope, that accomplices, who behave fairly 
and diſcloſe the whole truth, and bring others to juſtice, ſhould 
themſelves eſcape puniſhment, and be pardoned. This is in the 
nature of a recommendation to mercy, But no authority is given 
to a juſtice of the peace to pardon an offender, and to tell him he 
ſhall be a witneſs againſt others. The accomplice is not aſſured 
of his pardon ; but gives his evidence in vinculis, in cuſtody; And 
it depends on the title he has from his behaviour, whether he 
ſhall be pardoned or executed. A juſtice has no authority to ſe— 
lect whom he pleaſes to pardon or proſecute, and the proſecutor - 


himſelf has even a leſs power or rather pretence to ſelect than the 
_ juſtice of peace. | 


It reſts therefore on ꝝſage, and on the offender's own good be- 
haviour, whether he ſhall be proſecuted or not. And if, in a pro- 
per caſe, an application was to be made to this court, by an ac- 
complice to be bailed ; that is, in the caſe of a perſon properly 
within the uſage, and who has fully complied with the requiſite 
conditions, I ſhould have no difficulty in bailing hi, in order 
that he might apply for the King's pardon. 

I am apprized of the caſe of an accomplice upon a trial before 
Mr. Juſtice Gould, the circumſtances of which were as follows: 


An accomplice made a fair and full diſcovery to the fatisfaciion of 


Mr. Juſtice Gould, who tried the other offenders. The other wit- 
neſſes who were called upon the trial, proved the identity of the 


accomplice by the deſcription of his perſon, but failed as to the 
| identity of the other offenders: And the jury, becauſe they doubt- 
ed of the guilt of the others, acquitted them. The counſel on 


the part of the proſecution then contended that the accomplice 
ought to be tried: but Mr. Juſtice Gould, under the circumſtan— 
ces of the caſe, was of a contrary opinion, and I think very rightly. 
Theſe being the general rules, let us ſee how far the preſent 
caſe is applicable to them, or in any degree falls within the rea- 
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ſons are apprehended on ſuſpicion; the two Perreaus and the 
oriſoner. The juſtices by their affidavit ſay, they admitted 
the priſoner as an evidence againſt the Perreaus, and ſwear 
they conſidered her as an accomplice: And they ſay they told her, 
« that if ſhe would ſpeak the truth, and the whole truth, not only 
« jn reſpect of the bond in queſtion, but of all the other forgeries, 
« that hen ſhe ſhould be ſafe ; if not, ſhe would be proſecuted :” 
And the truth 1s, that in point of law, ſhe was liable to be proſe- 
cuted for all. 
What is the diſcloſure ſhe makes? It is this:. That Daniel 
« Perreau came with a knife to her throat, and threatened to kill 


« her if ſhe did not forge one of the bonds in queſtion : That un- 


« der the terror of death ſhe forged it; and that Robert Perreau 
brought the bond before ready filled up.” On this informa- 
tion ſhe is no accomplice ; ſhe has confeſſed no guilt, if the fact 
is true that ſhe was under the fear of immediate death; for it is 


the will that conſtitutes a crime. She comes therefore in the. 


character of a perſon injured, in the character of one to whom 


this violence has been done. Inſtead of being a party offending, 


the is a party offended as much as a man who has been robbed on 
the highway.—Farther, the juſtices do not treat her as an accom- 
plice ; for they ought to have kept her in cuſtody if the had been 
an accomplice ; but they diſcharged her, and they did right, there 
being no charge againſt her. But ſtill they ſay in their affidavit, 
they did conſider her as an accomplice. Suppoſe they did 
really think her guilty, ſhe is not the more or leſs on that ac- 
count an accomplice. But what is moſt material is, that her in- 
formation is flatly contradicted by herſelf; for on a voluntary 
confeſſion of her own, ſhe took the whole guilt upon herſelf, ſaid 
that ſhe alone forged the bond for 7500 J. and that Robert Perreau 
was an innocent man. If the juſtices had known of this con- 
feſſion, they could not have admitted her as evidence: becauſe 
by that confeſſion ſhe makes herſelf not only a principal, but the 
only perſon guilty. 

One of the bonds for which he i is now detained, is dated three 
months prior to the bond in which Robert Perreau was concern- 
ed, Of this bond ſhe is totally filent, and denies any knowledge 
of the other twa. Her information is therefore falſe, and the 
conditions offered to her by the juſtices not complied with, —I 
agree with Mr, Davenport, that if ſhe had made a fair and full 


TY of all that ſhe knew, and the juſtices had deceived her, 
4R under 


ſon of them. A bond is detected to have been forged : three per- 
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under a promiſe or aſſurance or hope of a pardon from them, 1 
would be entitled toa recommendation to mercy: And in that caſe 
I ſhould have been of opinion to bail her, though the juſtices had 
in ſtrictneſs no right to make ſuch a promiſe, or give her ſuch 
aſſurance. If any evidence or confeſſion has been extorted from 
her, it will be of no prejudice to her on the trial. 
The three other judges concurred. 
Per. cur. let her be remanded. 
Afterwards, at the goal delivery held at the Old Bailey, in Sz. 


tember 1775, before Gould and Aſpburſt juſtices, and Hotham Ba- 


ron; upon the defendant being brought to the bar to plead to 
ſeveral indictments for forgery found againſt her, the ſame objec. 
tions were made as to the propriety of putting her upon her trial; 


and the judges differing in opinion, it was poſtponed, that the 


opinion of all the judges might be taken. Accordingly the en- 
ſuing goal delivery on Wedneſday the 6th of December 1775, held 
before Afton Juſtice, and Burlend Baron; Aſton Juſtice, upon the 
defendant being brought to the bar, delivered the opinion of the 
Judges as follows; 

Margaret Caroline Rudd, at the laſt September ſcion, upon your 
being brought to the bar, to plead to ſeveral indictments found 
againſt you for forgery, it was infiſted upon by your counſel, that 
in point of law, you ought not to be put upon your trial at all; 
as you had confeſſed yourſelf to be an accomplice before the juſti- 
ces of the peace for the county of Mzddleſex, and had been by them 
admitted as an evidence for the crown, againſt your companions 
in guilt, Robert and Daniel Perreau. The ground of that claim 


| was founded upon the ſuppoſed merit of the diſcovery you had 


made: That being admitted to give evidence as an accomplice, 
and having performed your engagement to the public, by being 
examined before the grand jury, and being ready to have given 
evidence upon the trial, if called upon, you was entitled to a par- 
don, or not to have been proſecuted, that you might have time to 


apply elſewhere : That the conſtant practice in regard to accom- 


plices becoming the King's evidence, was, that they ſhould not be 
proſecuted for the offence they had confeſſed, or ſuch like of- 


| fences : That a contrary conduct would be a breach of faith with 


you, and would diſcourage the future diſcovery of criminals, if af- 
ter ſuch diſcloſure they were nevertheleſs to undergo proſecu- 
tions for their offences. To this it was anſwered, that the diſ- 
covery meant by law or practice to intitle an accomplice to favour, 


mult be a full, ample and true diſcovery ; and that it would 


Rever 
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never diſcourage the making ſuch diſcoveries, if criminals offer- 
= themſelves as witneſſes, were made to underſtand, that to 
intitle themfelves to mercy or favour, they are to make a full 
diſcovery of all the offences about which they were queſtioned, 
and of all their accomplices in guilt. And it was farther inſiſt- 
ed, that you had not made a air diſcloſure, at the time of your 
examination, of a// you knew relative to the forgeries which had 
been committed and publiſhed; but that you ſtood charged by 
the grand jury with ſeveral other forgeries which you had denied 
the knowledge of. Upon the debate of this matter before the 
bench of gaol delivery, the judges preſent not all concurring in 
one opinion, and it being judged a point of great weight Kd 
importance in the criminal law, fit to be fully conſidered and 
finally ſettled, how far, under what circumſtances, and in what 
manner, an accomplice received as a witneſs, ought to be in- 
titled to favour and mercy ; the farther conſideration of the mat- 
ter was then deferred, in order that the opinion of all the judges 
might be taken upon the point of law. 

Eleven of the judges have accordingly met, the Lord Chief 
Juſtice of the Common Pleas being abſent through indiſpoſition ; 
and have mutually and deliberately conſidered of the matter, 
under all the circumſtances; and it falls to my ſhare to deliver 
in your preſence, to the public, the ſubſtance of their reaſons 
upon the occaſion, that the ground of their reſolves may be 
rightly underſtood, All the judges were of opinion, that in 
caſes not within any ſtatute, an accomplice, who fully and 
truly diſcloſes the joint guilt of himſelf, and of his companions, 
and truly anſwers all queſtions that are put to him, and is ad- 
mitted by juſtices of the peace as a witneſs againſt his com- 
panions, and who, when called upon, does give evidence accord- 
ingly, and appears under all the circumſtances of the caſe to 
have ated a fair and ingenuous part, and to have made a full 
and true information, ought not to proſecuted for his own guilt 
ſo diſcloſed by him, nor perhaps for any other offence of the 
fame kind, which he may accidentally, and without any bad 
deſign, have omitted in his confeſſion. But he cannot by law 
plead this in bar to any indictment againſt him, nor avail him- 
{elf of it upon his trial; for it is merely an equitable claim to 
the mercy of the crown, from the magiſtrate's expreſs or implied 
promiſe of an indemnity, upon certain conditions that have been 
performed : It can only come before the court by way of appli- 
cation to put off the trial, in order to give the priſoner time to 


apply elſewhere — Nine of the eleven judges were of opinion, that 
all 
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all the circumſtances relative to a priſoner's claim of indemnity, 


— in ſuch a caſe, not only may, but ought to be laid before the 


court, to enable them to exerciſe their diſcretion, whether, upon 
the grounds before them, the trial ſhould be put off, and con. 
ſequently have intimation given that the priſoner ought not t, 
be proſecuted. For the diſcretionary power exerciſed by the 

juſtices of peace in admitting accomplices to be witneſſes, found- 


ed in practice only, cannot controul the authority of the court 
of goal delivery, and exempt at all events the accomplice from 


being proſecuted. Upon every motion made, upon collateral 
equitable grounds, the court will ſee and examine into the 


de truth, and conſequently ought to be informed of all the 


circumſtances affecting the caſe. 
The affidavit of the juſtices therefore muſt in this caſe be 


[neceſſarily taken into confideration, to ſee upon what ground 


they admitted the priſoner as a witneſs. For if the court looked 
no further than the priſoner's own information in the preſent 
caſe, they could not have learnt from thence that ſhe had ever 


been conſidered as an accomplice at all; and as ſuch had been 


admitted as a witneſs againſt the Perreaus in either of the pro- 
ſecutions. Upon their affidavit it appears: that the public faith 
was not engaged but conditionally; and that there was an ex- 
preſs admonition given to the priſoner, not to conceal any part 
of the truth. | 

The ſame nine judges alſo were of opinion, that if the matter 
ſtood ſingly upon the two informations of the priſoner compared 
with the indictments againſt her, that ſhe ought to have been 
tried upon al or any of them: For from the priſoner's informa- 
tion ſhe is no accomplice; ſhe has not confeſſed herſelf guilty of 
any offence at all. By her repreſentation the ſhare ſhe has had 
in theſe tranſactions is perfectly innocent; but ſhe exhibits a 
charge againſt Robert and Daniel Perreau, the one ſoliciting her 
to imitate the hand of Villiam Adair from a paper he pro- 
duces; the other forcing her to do the act of forgery, under the 
threat and fear of death. Her two informations are contradic- 
tory ; and every indictment that is preferred againſt her, pro- 


ceeds upon a falſification of the account ſhe has given; for ſhe 


anſwers to the juſtices interrogation, that Jhe does not know of 
any other forgeries : So ſhe does not confeſs, make any diſcovery, 
or become a witneſs concerning theſe offences; and if ſhe has 
ſupprefied the truth, and not made a full and fair diſcloſure, 
ſhe forfeits all equitable ne to favour and mercy. But if ſhe 
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has old the truth, and the whole truth, ſhe cannot be convicted. 


On the other hand, taking the affidavit of the juſtices, and all 
the caſe into conſideration, if ſhe is guilty of the charge contain- 
ed in the indictments preferred by Sir Thomas Frankland, the 


judges are of opinion, as her informations before the juſtices have 
no relation to theſe charges, they can in no light be applied to mi- 


tigate her offences. 


Upon the whole, whether the priſoner is guilty or not guilty, 
is a fact {till to be tried by a jury upon legal evidence only, with- 


out prejudice to the priſoner from any thing which has been in- 


ſiſted upon in point of law by her counſel to exempt her from 
For it would be hard indeed upon the ſubject, 


any trial at all. 


who has a right to advice and aſſiſtance of counſel in all matters 


and points of law that may ariſe upon his caſe, if the eventual de- 
cifion of the court againſt the points of law inſiſted upon in his 


behalf, ſhould prejudice the ſubſequent trial of the fats, which 


is ultimately to be governed by the rules of evidence, and to be 
decided by the verdict of the jury. I hope and truſt the facts* 


will be tried without the leaſt attention to, or even a remem- 


brance of any one matter or thing whatever, which has either 


made its appearance in print, or been the ſubject of common con- 
verſation.—l ſhall only add, that an accomplice, who deſires his 


trial may be put off, that he may apply for mercy under all the 
moſt regular pretenſions before laid down, confeſſes the guilt, But 
under the circumſtances of this caſe, if the priſoner confeſſes the 
offences charged in theſe indictments, ſhe has no promiſe of mercy, 


and no claim to favour for the reaſons aforeſaid. 


The judges therefore are of opinion, that the trial ought to 
procecu ; and I have authority to ſay, that the Lord Chief Juſtice 


of the Common Pleas concurs in that opinion. 


N. B. The jury brought in their verdict as follows: „not 


„ guilty, according to the evidence before us.“ 
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SSUMPSIT for goods fold and delivered: Plea non- 


aſjump/it and verdict for the plaintiff. Upon a rule to 


thew cauſe why a new trial ſhould not be granted, Lord 1Mans- 


Feld reported the caſe, which was ſhortly this: The plaintiff who 


was a reſident at, and an inhabitant at Dun#:r4, together with his 
the vendor Knows they are to be run into Euglaad. 
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partner, a native of that place, ſold and delivered a quantity of 
tea, for the price of which the action was brought, to the order 
of the defendant, knowing it was intended to be ſmuggled 
by him into England. They had however no concern in the ſmug- 
gling ſcheme itſelf, but merely fold this tea to him, as they 
would have done to any other perſon in the common and ordi. 
nary courſe of their trade. 

Mr. Mansfield, in ſupport of the rule, inſiſted, that the con- 
tract for the ſale of this tea being founded upon an intention to 
make an illicit uſe of it, which intention and purpoſe was with 
the privity and knowledge of the plaintiff, he was not entitled to 
the aſſiſtance of the laws of this country to recover the value of 
it. He cited Huberus 2. vol. 5 38, 5 39, and Robinſon v. Bland *, 
to ſhew that the contract muſt be judged of by the laws of this 
country, and conſequently that an action for the price of the tea 
could not be ſupported here. 

Mr. Dunning, Mr. Davenport, and Mr. Buller, contra, "9 the 
plaintiff, contended, that the contract being compleat by the de- 
livery of the goods at Dunkirk, where the plaintiff might law- 
fully fell, and the defendant lawfully buy, it could neither direct— 
ly nor indirectly be ſaid to be done in violation of the laws of 
this country; conſequently it was a good and valid contract, 
and the plaintiff entitled to recover. It was of no moment or 
concern to the plaintiff what the defendant meant to do with the 
tea, nor had he any intereſt in the event. If he had, or if the 
contract had been that the plaintiff ſhould deliver the tea in Eng- 
land, it would have been a different queſtion ; but there was no 
ſuch undertaking on his part. They preſſed the argument ab 
mconvententi, and Cited ſeveral caſes. MSS. at Ni. Pri. before 
Lord Mansfeld, fittings in London.—An action brought by the 
plaintiffs, who were lace-merchants in Parzs, for laces, (which 
were contraband in this country) ſold and delivered to the de- 

fendant's order at Calais. The queition made was, Whether the 
vendor of contraband goods at Paris was not bound to run the 
riſk of their being ſmuggled into this country. But Lord Mans- 


field held, that as the contract on the part of the plaintiff was 


compleat by his delivering the laces at Calais, he was clearly en- 


, titled to recover, and the jury found a verdict accordingly.— 


 Faikneyv. Reynous and Richardſon, Eaſt. 7 Geo. 3. B. R. ſince 


reported in 4 Bur. 2c69. & 1 Black. 633. where one partner in a 
ſtock-jobbing contract lent the other 15001. to pay his moiety of 
the differences on the reſcounter day; and though this was plead- 
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ed to the bond, the court upon demurrer over-ruled the plea, and 
held the plaintiff was entitled to recover. Bruſton v. Clifford. 
In Chan, before Lord Camden, 4th December, 1767. Aljibrook 
v. Hall in C. B. where money paid for the defendant for a gam- 
ing debt was held recoverable by the plaintiff. 

Lord Mansfield, There can be no doubt, but that every action 
tried here muſt be tried by the law of England; but the law 

of England ſays, that in a variety of inſtances, with regard to con- 
tracts legally made abroad, the laws of the country where the 
cauſe of action aroſe ſhall govern, —There are a great many caſes 
which every country ſays, ſhall be determined by the laws of fo- 
reign countries where they ariſe. But I do not ſee how the prin- 
ciples on which that doctrine obtains, are applicable to the pre- 
ſent caſe. For no country ever takes notice of the revenue laws 
of another. 
The objection, that a contract is immoral or illegal as between 
plaintiff and defendant, ſounds at all times very ill in the mouth 
of the defendant, It is not for his fake, however, that the ob- 
jection is ever allowed ; but it is founded in general principles of 
policy, which the defendant has the advantage of, contrary to the 
real juſtice, as between him and the plaintiff, by accident, it I may 
ſo ſay. The principle of public policy is this; ex dolo malo no- 
oritur actio. No court will lend its aid to a man who founds his 
cauſe of action upon an immoral or an illegal at. If, from the 
plaintiff's own ſtating or otherwiſe, the cauſe of action appears to 
ariſe ex turpi cauſa, or the tranſgreſſion of a poſitive law of this 
country, there the court ſays he has no right to be aſſiſted. It is 
upon that ground the court goes ; not for the ſake of the defend- 
ant, but becauſe they will not lend their aid to ſuch a plaintiff, 
So if the plaintiff and defendant were to change ſides, and the de- 
fendant was to bring his action againſt the plaintiff, the latter 
would then have the advantage of it; for where both are equally 
in fault, potror % conditio defendentis. 

The queſtion therefore is, Whether, in this caſe, the plaintiff's 
demand is founded upon the ground of any moral act or contract, 
or upon the ground of his being guilty of any thing which is pro- 
hibited by a poſitive law of this country. An immoral contract 
it certainly is not; for the revenue laws themſelves, as well as the 
offences againſt them, are all poſitrvi juris. What then is the 

contract of the plaintiff? It is this: being a reſident and inhabit- 
ant of Dunkirh, together with his partner, who was born there, 


he ſells a quantity of tea to the defendant, and delivers it at Dun- 
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kirk to the defendant's order, to be paid for in ready money there, 
or by bills drawn perſonally upon him in Eng/and. This is an 
action brought merely for goods ſold and delivered at Dunkjr; 
Where then, or in what reſpect is the plaintiff guilty of any 
crime? Is there any law of England tranſgreſſed by a perſon mak. 
ing a compleat fale of a parcel of goods at Dunkirk, and giving 
credit for them? The contract is compleat, and nothing is left to 
be done. The ſeller, indeed, knows what the buyer is going to 
do with the goods, but has no concern in the tranſaction itſelf. 
It is not a bargain to be paid in caſe the vendee ſhould ſucceed in 
landing the goods; but the intereſt of the vendor is totally at at end, 
and his contract compleat by the delivery of the goods at Dunkir, 
To what a dangerous extent would this go if it was to be held 
a crime. If contraband cloaths are bought in France, and brought 
home hither ; or if glaſs bought abroad, which ought to pay a 
great duty, is run into England; ſhall the French taylor or the 
glaſs- manufacturer ſtand to the riſk or loſs attending their being 
run into England? Clearly not. Debt follows the perſon, and 
may be recovered in England, let the contract of debt be made 
where it will ; and the law allows a fiction for the ſake of expe- 
diting the remedy. Therefore I am clearly of opinion, that the 
vendors of theſe goods are not guilty of any offence, nor have 
they tranſgreſſed againſt the proviſions of any act of parliament. 
I am very glad the old books have been looked into. The 


doctrine Huberus lays down, is founded in good ſenſe, and 


upon general principles of juſtice, I entirely agree with him, 


He puts the very caſe in queſtion, thus: Tit. de conflitu legum, 


vol. 2. pag. 539. In certo loco merces quædam probibitæ junt. 
Si vendantur 25, contractus eſt zullus. Verum, fi merx eadem 
* alibi fit vendita, ubi on erat interdicta, emptor condemnabitur, 
« quia, contractus inde ab initio validus fuit.” Tranſlated, it 
might be rendered thus: In England, tea, which has not paid 
duty, is prohibited; and if ſold there, the contract is 7u/ and 
void. But if fold and delivered at a place where it is not prohi- 


bited, as at Dunkirk, and an action is brought for the price of it 


in England, the buyer ſhall be condemned to pay the price ; be- 
cauſe the original contract was good and valid. —He goes on 
thus: ** Verum ſi merces venditæ in altero loco, ubi prohibitæ 
« ſunt eſſent tradendæ, jam non fieret condemnatio, quia repugna- 


ret hoc juri et commodo reipublice quæ merces probibuit.“ 


Apply this in the ſame manner.—But it the goods fold were to 


be delivered in England, where they are prohibited; the contract 
| 18 
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is void, and the buyer ſhall not be liable in an action for the price, 
becauſe it would be an inconvenience and prejudice to the ſtate 
if ſuch an action could be maintained. 

The g of the whole turns upon this; that the concluſive de- 
livery was at Dunkirk, If the defendant had beſpoke the tea at 
Dunkirk to be ſent to England at a certain price ; and the plain- 
tiff had undertaken to ſend it into England, or had had any con- 
cern in the running it into England; he would have been 
an offender againſt the laws of this country. But upon the facts 
of the caſe, from the firſt to the laſt, he clearly has offended a- 
gainſt no law of England. Therefore let the rule for a new 


trial be diſcharged. | 
; The thr cc other judges concurred. 


The End of TRINITY Term. 


1 Michaelmas 


1775. 


HoL AAN 
wer/us 
Jonnsox. 


Friday, 
Nov. 1oth: 


What is a ſuf- 
ficient de- 
ſcription in 
a common 
recovery. 


Michaelmas Term 


16 Geo. 3. B. R. 1775. 


Mass EY ver/us RICE et al. 


H IS was a writ of error from a judgment on ſcire facias in 
the court of King's Bench in Ireland, brought to reverſe 

four common recoveries in the Court of Common Pleas there; 
viz. two of lands in the county of Limerick, and two of lands in 
the city of Limerick ; but the Court of ade, s Bench in Ireland 

affirmed them all. 

This caſe was argued twice firſt, in laſt _ by Mr. Buller | 
for the plaintiff, and Mr. Alleyne for the defendant ; and again in 


this term, by Mr. Wallace for the plaintiff, and Serjeant Walker 


for the defendant. 


Mr. Buller for the plaintiff in error objected, that the ſeveral de- 
ſcriptions i in all the four recoveries were bad. There were fourteen 
parcels in each recovery, and the principal objections he made 


were as follows: 1ſt, As to the premiſes in the county, becauſe 


ſome were demanded thus; all thoſe the caſtle, town, and lands 
** of, &c. containing by e/#imation ſo many acres,” without ſet- 
ting out the quality of the lands, as meadow, paſture, wood, and ſo 
forth; that a recovery would not lie of a fown, and that ſo 
many acres by e/timation was uncertain. Objection 2d, That 
others were deſcribed thus; all that part of the town and lande, 
„ &Cc. not or late in the tenure of ſuch and ſuch a perſon,” which 
was vague and uncertain. Objection 3d, That two parcels were 
deſcribed as containing a plough-land,” which was alſo vague 
and uncertain. 
In reſpect of the premiſes in the city, he objected, that they 
were all demanded yy the deſcription of meſſuage or tenement,” 
which 
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which was uncertain, and alſo as being ſaid to be now or late 
« jn the tenure, &c.” He inſiſted that a recovery has no effect till 
execution executed. 1 Rep. Shelley's caſe, Sir William Jones 
10. Str. 1185. Therefore the deſcription of the premiſes ſhould 
be ſo certain, that the ſheriff may know how to execute it: And 
if bad in ejectment, a fortiori in a præcipe. Bur. 144. 1596. 1601. 

To ſhew that the nature and quality of the land ought to be ſet 
out, he cited 1 14ſt. 4.—11 Co. 25. 6. 

To ſhew that theſe deſcriptions would be bad in ejefment for 
want of ſetting out the gua/ity of the land, he cited Save/'s caſe, 
11 Co. 55. 1 Rol. Rep. 55. pl. 29. S. C. Bridgeman 56. 1 Salk. 
254. Cro. Fac. 124. Cro. Car. 573. 

To ſhew that both quantity and quality ſhould be ſet out, 
Styles 193. Ley. 82. © four acres by eſtimation is uncertain.” 
Salk. 254. 4 Mod. 98. S. C. 1 Show. 338. As to the uncer- 
tainty of the deſcription, ©* meſſuage or tenement,” he cited 3 Wilſ. 
23. where judgment was arreſted on this ſingle objection. Moor 
691. Popham 22. If the deſcription i in theſe recoveries are good, 
there would be no neceſſity for any deſcription at all. With re- 
ſpe& to the 2d objection, he inſiſted, the deſcription was uncer- 
tain throughout. For part of a fown might be any quantity : It 
might be a moiety, or more or leſs. So, the words ** ow or late 
in the tenure,” are equally vague : Conſequently, the ſheriff, by 
this deſcription, could have no means of finding out the premiſes. 
As to the word “ plough- land,” he ſaid it was applicable to every 
thing that affords food for a family, and ſo vague, that in 1 Inf. 
69. 4. Lord Coke ſays, a fine ſhall not be received de una vir- 
gata terre for the uncertainty.” He alſo cited 1 Leon. 188. to 
ſhew that a fine of a tenement is uncertain : and ſubmitted upon 
theſe authorities, that the deſcriptions were all defective. 2dly, 
He contended, that if only one deſcription i in each recovery was 
bad, the judgment muſt be reverſed in toto, becauſe entire; and 
therefore not to be divided : and cited Cro. Car. 471. Str. 807. 
Cro. El. 162. 1 Leon. 149. 1 Rol. Abr. 775. pl. 2. Cartbeu 
235. 2 Str. 934. 

Lord Mansfield. There are fourteen different deſcriptions of 
Jands in theſe common recoveries, Sin hs out which is the 
ſtrongeſt. 

Mr. Buller inſtanced the following : All that meſſuage or 
< tenement, with the appurtenances, "fituate in the lane betweek 
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„ the two Abbey Gates, with its appurtenances called, &c. now 
« or late in the poſſeſſion of J. C. his undertenants or aſſigns, 
ve jn the county of the city of Limerick.” 

Lord Mansfield, I remember a caſe in ejectment, where there 
was 2 doubt how execution ſhould be executed; and the court 
directed an iſſue to guide the ſheriff in delivering execution. 
Mountain has been held a good deſcription of lands in Ireland ; 
and it was mountain-land in a valley. Vide 1 Str. 71. 

Mr. Alleyne, contra, ſaid he ſhould conſider, ½, What degree 
of preciſion is required by the Regiſter to the deſcription of lands 
demanded in a præcipe quod reddat. 2dly, What indulgence was 
to be given to a common recovery as a conveyance and common 
aſſurance. 3dly, Whether from the ſocality of theſe particular 
lands the deſcriptions were not ſufficient. 1/2, It is a general rule 
that the form of the regiſter muſt be followed, but there are 
caſes that admit of a deviation from it. The general principle 
upon which all forms are founded and upheld is, that the defen- 
dant may know what he has to defend; and therefore, whenever 
the term uſed either in reſpect of the quantity or the quality, is 
ſufficiently certain and notorious to anſwer that purpoſe, it will 
be good, though not particularly named in the regiſter. 1 Rol. 
Rep. 165. 2dly, Great favour is to be ſhewn to common reco- 
veries, becauſe they are now a ſpecies of conveyance and common 
aſſurance of land. They are not like the caſes cited, moſt of 
which are caſes in eje&ment, which are adverſary ſuits, and where 
the objedions aroſe in conſequence of ſome eſſential defect, which 
is fatal, But a common recovery is in the nature of an amicable 
ſuit, which admits of a greater latitude, and any deſcription that 
would be good in a deed, would be good in a common recovery, 
5 Rep. 40. Popbam 22. S. C. 3dly, With regard to the /ocal 
ſituation of theſe lands in Ireland, it has been always underſtood 
that the judges of Ireland know the deſcription of lands in that 
country, better than the judges of this court ; and therefore credit 
ought to be given to their knowledge. It was ſo expreſsly held 
in Macduncob v. Stafford, 2 Roll. Rep. 166. 1 Str. 71. 1 Bur. 623 
—9 ; which laſt caſe in principle anſwers all the objections that 
have been made to-day. Another argument ariſes u pon the ſtatutes 
of Feofails, which is, that being after verdict, they are now too late. 
As to the objections made to the particular deſcription of theſe 
lands, 1//, The word town” in Ireland does not mean as it does 


3 here, 
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here, houſes inhabited, but is merely a technical deſcription of a 
particular diſtrict, and is notorious there. 2dly, With reſpect to 
the uncertainty of“ ſo many acres by eſtimation, it is ſufficient if 
the general boundary be known; it is not neceſſary that the preciſe 
meaſure ſhould be accurately and exactly aſcertained ; and as to 
the term land, in legal acceptation it always means arable. 
ally ; Here the term meſſuage or tenement does not ſtand alone 
as in the caſe cited, but is accompanied with other words de- 
{criptive of its fituation ; ſuch as, ** the lane between the two 
« abbey gates, Sc. which render it ſufficiently certain for the 
ſheriff to deliver poſſeſſion : Beſides, it is the ſame deſcription 
as is uſed in the deed of ſettlement by which the eſtate was 
entailed. Therefore even if the deſcriptions were more doubt- 
ful, the court will make ſuch a conſtruction as will ſupport 
them. 2 Mod. 233. 

Upon a ſecond argument, Serjeant Walker for the defendant 
cited, 1 Ventris 52. 2 Ventris 31. 2 Wilſ. 116. Mr. Wallace 
for the plaintiff cited Popham 203. Noy 86. 

Lord Mansfield. The conſequences of theſe objections are 


ſo great; they are ſo void of the leaſt glimmering of reaſon 


and common ſenſe; and it would be attended with ſuch vaſt 
inconveniences to the public in many caſes, without a poſſi bi- 
lity of doing good in any, if in common recoveries which are a 
ſpecies of conveyance and common aſſurance, ſuch nice excep- 
tions were to prevail; that the ſtricteſt proof of their being 
founded in law is neceſſary, to induce the court to overturn a 
recovery on ſuch grounds. | 
By the ſettled law of the land, men by deeds may fetter their 
eſtates: But tenant in tail when of age may unfetter them, ob- 
ſerving a certain form. In this caſe there can be no doubt of 
the meaning of the tenant in tail, or of his power to unfetter 
this eſtate. The only queſtion is, whether he has done it agree- 
able to the proper form; that is, whether he has deſcribed the 
premiſes with ſufficient certainty, Now the deſcription which 


he has uſed, is the identical deſcription in the deed which creat- 


ed the fettering; and the objection which is made, is not fo 
much that that deſcription is uncertain; as that fix or ſeven 
hundred years ago, in an adverſe action, there was a doubt whe- 
ther ſuch an objection would not have lain: and therefore the 
defendant would make the ſame objection and raiſe the ſame 
doubt now. But a common recovery is not an adverſe action. 
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| Tt is ſaid that . all that meſſuage or tenement with the ap. 


& purtenances ſituate in the lane between the two abbey gates, 
* now or late in the occupation of F. C. his undertenants or 
« aſſigns, in the county of the city of Zimerich,” is too Vague 
and uncertain. But one muſt look with a microſcopic eye to 


_ diſcover that a meſſuage or tenement, &c. is ſo uncertain a ge. 


ſcription, as that the ſheriff or any other perſon could not knoy 
how to find the premiſes by it: And the objection can only be 
made by a perſon who pores over the ſyllables of the words. 

The objections are of two ſorts, and I have no doubt as to 
either. 1ſt. That the premiſes in the county are demanded thus: 
«© All thoſe the caftles, towns, and land, containing by eſtimation, 
„Cc. which it is argued is uncertain both in reſpe& of quality 
and quantity. As to that, it is admitted that ** caſtle” is a good 
deſcription in England. Town" was determined to be a good 
deſcription in Cortingbam v. King. 1 Bur. 623. And © lang”. 
means arable land. „ | 

The next objection is that the premiſes in the city are deſcribed 
thus; All that meſſuage or tenement, with a garden or meadow 
<< thereto belonging, ſituate, &c. and zow or late in the occupa- 


«© tion of, &c. &c.” which it has been contended would be a bad 


deſcription in ejectment. There are many caſes in ejectment 
which have gone very far indeed: And therefore the doctrine of 
thoſe caſes ought not to be extended. As to the authority in 
3 Wilſ. 23. which would have great weight on account of its 


being ſo recent, the judges in that cafe decided againſt their 


own private opinion and inclination, becaule they held them- 
ſelves bound by authority. But there, the words were only“ m/ 
** ſuage or tenement” without any other deſcription. Here there are 
other words with the appurtenances and a garden, Fc. which 
ſhew that ** meſſuage or tenement” are two words for the ſame 


thing: And that both mean a dwelling-houle, 


But this is not my fundamental ground of determination in the 
preſent caſe. What I ground my opinion upon is, the principles 
laid down in Dormer's caſe, 5 Co. 40. 6. reported alſo in Pophan 
23; and the diſtinction the court there take, between adverſe ac- 
tions and common recoveries; which at that time were become 
a common aſſurance and conveyance of lands, &:, and which 


the court ſay, ** being alſo made by af/ent between the parties, 


<< ſhall, and always have had a different expoſition from what is 
given to a recovery by pretence of title, or to the proceeding 


in any other real action to which they are not to be compar- 
| sf 
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« ed: Therefore a common recovery may be ſuffered of an ad- 
« yowſon, common in groſs, warren, and the like, and the in- 
« tent of the parties ſhall be obſerved”, Now the objection in 


this caſe is an objection to the very ſame deſcription as is uſed . 


by the anceſtor in the deed which created the entail. The ſole 
object of the recovery is to unfetter the premiſes ſo entailed ; 
and therefore I will not depart from this anciently eſtabliſhed 
principle to do ſuch cruel injuſtice, both againſt the intention 
of the parties, and againſt public convenience. Not on e pre- 
cedent has been cited where ſuch an objection has been held 
good in the caſe of a common recovery. But a cale of a fine 
has been cited where it was allowed, and from thence it has been 
argued by analogy, that it is bad in a common recovery; but 
the argument does not hold. 


I agree with Mr. Wallace that the argument of the defend- 


ant not having made the objection in the firſt inſtance, is of 
no weight, But Serjeant Walker cited a caſe from 2 Yentris 31. 
which is very material; and is ſhortly thus: In ejectment a 
« ſpecial verdict found, that there was a pariſh of Ribton and 
% vill of Ribton, but the latter not co-extenſive with the for- 
« mer; and that the tenant in tail of lands in the pariſb, but 
« ouf of the vill, bargained and ſold the lands in the pariſh of 
Ribton, with covenant to levy afine and ſuffer a recovery to the 
* uſes of the deed: But the fine and recovery were only of the 
« Jands in Ribton.: The queſtion was, whether this recovery 
„was good for the lands in the pariſb of Ribton. It was ar- 
gued, „ that the common law knows no ſuch divifion of the 
kingdom, as pariſhes, but only the diviſion of vills; and there- 
fore, where a place is named in a record of the law, and no 
© more ſaid, it is always intended a vill: Conſequently, that 
the recovery, if it paſſed any lands at all, could only paſs thoſe 
in the vill.” Eut the court in favour of common recoveries 
held, „that this recovery ſhould extend to the Jands in the 
e pariſh of Rillon; and the rather, becauſe it being found by 
the verdict that the tenant in tail had 2 /ands in the vill, the 
recovery mult neceſſarily be void, unleſs it were extended to 
the lands in the pariſh.” This deciſion is an inſtance of li— 
berality that would not have been adopted or followed in an 
adverſe præcipe. So in many other inftances; as an advoro/on, 
for which no adverſe action will lie, but a common recovery 
will. Therefore as the diſtinction between amicable and ad- 
verſe ſuits exiſts; as the inconveniencies of avoiding the recoverv 
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One deviſes 
thus: as 
« touching my 
«« worldly / 
cc fate, I de- 
ce yiſe the 

«« ſame as 

« follows; I 
«« give to my 
c wife E. M. 
6 5 J. to be 

« paid yearly 
ce out of my 
ac eſtate at 
„%. Item, 
6. to J. M. 
«and Z. 5 l. 
c each to be 
e paid 12 

cc months af- 
«© ter my de- 
«© ceaſe. Item 
«< to my two 
«© ſons T. M. 
«© fc, R. M. 
„ hem 

<< make m/ 

46 

« and ordain 
CE my ſele cere- 
ce cutors, al 
cc my lands 

cc and fene- 
ments free- 
5 ly tobe eu- 
<< joyed and 
* poflefied 

&« alike.” 

F. M. and 
R. M. are te- 
Hants iu com- 
aon, and take 


4 fee. 


would be great, as no precedent in point is produced, and there 
is no poſſibility of doubt about the intent of the Parties, 
Jam clearly of opinion that the judgment of R. B. in Ireland 


ought to be affirmed. 


The three other Judges concurred. 
Per Cur. Judgment affirmed. 


LovRACAES ex dim. MuDGE werſas BLIORy, 


et Uxor ; 


N Ejectment a ſpecial caſe was reverſed ; the material facts 

of which were as follow: That John Mudge being ſeiſed 
in fee of the premiſes in queſtion by his laſt will, bearing date 
the 5th of Auguſt 1741, deviſed as follows: As touching ſuch 
« worldly eftate, wherewith it hath pleaſed God to bleſs me in 
ce this life I give, demice and diſpoſe of the fame in the follow- 
te ing manner and form: Firſt of all I give and bequeath to 
« Elizabeth Mudge my dearly beloved wife, the ſum of five 
« pounds to be paid year/y out of my ęſtate called Gloze, and alſo 


One part of the dwelling- houſe being the welt ſide, with as much 


% Woodcroft home at her, as ſhe ſhall have need of, by my executors 

« hereafter named. I give and bequeath unto my ſon Thomas 
* Mudge the ſum of five pounds, to be paid twelve months after 
my deceaſe. I give unto my grand- daughter Elizabeth the 
« ſum of five pounds to be paid twelve months after my deceaſe. 

Item, I give unto John Mudge and Robert Mudge my two ons, 
« whom I make my , and ordain my. ſole executors 
«*« of this my laſt will and teſtament, a// and ſingular my /ands | 
and meſſuages by them freely to be poſſeſſed and enjoyed alike; 
„and I do hereby utterly revoke and diſannul all former wills 
* and legacies and executors by me in any ways before named 

« willed and bequeathed, ratifying and confirming this and no 
* other to be my laſt will and teſtament. In witneſs whereof 


& | have hereunto ſet my hand and ſeal the ay and year firſt 


e above written, John Muage. 
% Before the ſealing of this will, I give to my wife Eli- 
« zabeth Mudge, all my houſehold goods to be deli- 
« vered by my executor, and after wy death the ſaid 
goods parted equally, be parted between the exe- 


„ cutors alike.“ 


That 
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That the teſtator died leaving three ſons ; Thomas, John, and 
Robert : That Thomas the eldeſt died, leaving the leſſor of the 
plaintiff his eldeſt ſon; that Robert died ſoon after the teſtator, 
and Fohn in April laſt, leaving iſſue. That the eſtate in queſ- 
tion was worth 201. fer annum, and the perſonal eſtate of the 
teſtator worth 604. 

The queſtion was, whether the plaintiff is NAS to recover 
the premiſes in queſtion ? 

Mr. Wilſon for the plaintiff, ſtated the queſtion to be, what 
eſtate Robert and Fobn Mudge took in the premiſes ; and inſiſted 
they took an eſtate for /e only. iſt. Becauſe there are no tech- 
nical words of limitation, nor words expreſſive of the teſtator's 
intereſt in the premiſes : Only * lands and meſſuages. 26ly, 
no circumſtances or expreſſions that ſhew an apparent intention 
in the teſtator to paſs a fee, The circumſtances from which it 
will be contended that ſuch intention does appear, are theſe : 
Firſt, the words . freely to be poſſeſſed and enjoyed; but they may 
be fully ſatisfied by the deviſees enjoying the premiſes for life: 
And it is enough for the plaintiff, if they do not neceſſarily 
manifeſt an intention to give a fee; which they certainly do not. 
2dly, that the eſtate is charged with an annuity of 5/. to the 
teſtator's wife : But here the annuity is a charge upon the /and 
(let who will be in poſſeſſion), not on the perſons of the de- 
viſees; therefore not within the principle of the caſes which 
fay, that the payment of a ſum of money ſhall give a fee. 
z3dly, The introductory words as touching my worldly eſtate ;” 
but theſe words alone do not import an intention to difinherit 
the heir at law; and therefore are not of themſelves ſufficient 
to carry a fee. Where the word ate is uſed throughout a 
will, it may be held auxiliary; but here, in the clauſe upon 
which the objection ariſes, the teſtator has ſtudiouſly avoided 
uſing the word eſtate, and inſerted meſſuages and lands in its 
ſtead. 4thly, Some argument may be attempted from the legacy 
given to the heir at law; but no inference ariſes from that cir- 
cumſtance, becauſe it is made payable out of the perſonal eſ- 
tate. Therefore, upon the whole of the will, there are no cir- 
cumſtances which ſhew an apparent intention in the teſtator to 
give his younger ſons a fee; at leaſt the intent is ambiguous ; 
and if ſo, the heir at law is entitled. But ſuppoſing they took a 
Fee, the plaintiff is intitled to a moiety. | 

Lord Mansfield, Reſerve that queſtion. 
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Mr. Kerby contra. Upon the firſt queſtion, the only matter 
for the conſideration of the court is, Whether upon the whole 
of the will taken together, enough appears to ſhew the teſta- 
tor intended his younger ſons ſhould take a fee. That he did, 
is manifeſt; 1ſt, from the introductory words, a to all my 
« worldly eftate.” And ſo it was held in Forreſter 157. Ibbet. 
fon v. Beckwith, 1 Wilſ. 133. 3 Wilſ. 143. and in a late caſe 
Hogan ex dim. Wallis and others v. Fackſon. * 2dly, from the 
annuity to his wife, which is a charge on the perſon : For the 
words ** by my executors” refer to the whole ſentence ; and there- 
fore is equivalent to a deviſe to his executors ©* hey . Ge. 
which will give a fee. 3 Bur. 1534. 3dly, The legacy of 5% 
to his eldeſt ſon, ſhews he did not mean him to be the ob— 
ject of any further bounty. Athly. The omiffion after the 
words whom I make my“, may be aptly ſupplied by the 
word * heirs”, which would put an end to the queſtion. pthly, 
The words ** freely to be enjoyed by them” ſhews the teſtator 
meant to give it as fully and freely as he had enjoyed it him- 
ſelf. 6thly, Before the ſealing his will he gives his wife the 
houſhold goods, and deviſes them over after his death to his two 
younger ſons. 

It is clear from hence that he thought his wife would other- 
wiſe take the abſolute property in them : And therefore it is 
a fair inference to ſay, that not diſtinguiſhing between real and 
perſonal eſtate, he thought the whole intereſt in the real eſtate 
paſſed, as the perſonal eſtate would have done, if he had not 
added the ſubſequent limitation, From all theſe circumſtances, 
enough appears. to ſhew the teſtator meant a fee, and there- 
fore the plaintiff ought not to recover.—-As to the ſecond 
queſtion, he inſiſted that the deviſees were joint tenants; and 
therefore that the ſhare of the deceaſed brother ſurvived to the 


defendant. 
Mr. Wilſon contra as to the ſecond queſtion contended, that 


the words to be enjoyed a/ike” made them Zenants in common; 


for the word * alike” is equivalent to“ equally” which has 
been held, to create a tenancy in common. And this was 
clearly the intention of the teſtator: For he was providing for 
his children ; therefore it is not natural to ſuppoſe that he meant 
the ſurvivors ſhould take the whole, and ſo leave the family of 
the ſon who died firſt deſtitute. 

Lord Mansfield. The principles by which this caſe muſt be 


governed, are ſettled by analogy to eſtabliſhed rules reſpecting 
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the limitation of eſtates by deed at common law. If a man by 
deed of conveyance at common law gives land to another gene- 


rally, without words of limitation, the donee has only an Pants 


for life. But I really believe, that almoſt every caſe determin- 
ed by this rule, as applied to a deviſe of lands in a will, has 
defeated the real intention of the teftator. For common people, 
and even others who have ſome knowledge of the law, do 
not diſtinguiſh between a bequeſt of perſonalty, and a deviſe 
of land or real eſtate. But, as they know when they give a 
man a horſe, they give it him for ever; ſo they think if they give 
a houſe or land, it will continue to be the ſole property of the 
perſon to whom they have left it. Notwithſtanding this, where 
there are no words of limitation, the court muſt determine in 
the caſe of a deviſe affecting real eſtate, that the deviſee has only 
an eſtate for life: Becauſe the principle is fully ſettled and eſ- 
tabliſhed and no conjecture of a n imagination can ſhake 
a rule of law. 


But as this rule of law has the effect I have juſt mention- 


ed, of defeating the intention of the 'teſtator in almoft every 
caſe that occurs; the court has laid hold of the generality 
of other expreſſions in a will, where any ſuch can be found, 


to take the deviſe out of this rule. Therefore, if a man ſays, 


« I give all my eſtate, that has been conſtrued to paſs @ fee: 
or even if words of locality are added, as all my eſtate in A; 
it has been held, that the Hole of the teſtator's intereſ in ſuch 
particular lands will paſs, though no words of limitation are 
added. 2 P. Wms. 524: Becauſe the law ſays, that the word 
* eſtate” comprehends not only the land or property which a 
man has, but alſo the zutereſt he has in it. So in a late caſe 
from Ireland, * the court had no difficulty in ſaying, that the 
words “ all my worldly ſubſtance, in the introductory part of the 
will, meant every thing the teſtator had; and that the words 
«all his real fects, in the ſubſequent reſiduary deviſe, were 
equivalent to worldly ſubſtance, and carried every thing to the 
reſiduary deviſee. In general, wherever there are words and 
expreſſions, either general or particular, or clauſes in a will 
which the court can lay hold of, to enlarge the eſtate of a de- 
viſee, they will do ſo to ectuate the intention. But if the 
intention of the teſtator is doubtful, the rule of law muſt take, 
place: So if the court cannot find words in the will ſufficient 
to carry a fee, though they ſhould themſelves be ſatisfied be- 
yond the poſſibility of a doubt, as to what the intention of the 


party was, they mult adhere to the rule of law, 
Now, 


6—— — 


8 


Lovracxrs 
verſus 
BiiGHrT. 


Hogan ex 
dim. Wallis 
verſus Jactan, 
ante, 299 


* 
— ory 
— 


7 — —.— To 
A 
= 


— 
TRAY 
— 
1 
— — 
K 


— 


— ä 
- — 2 —— 
N B 
W Sod. BL 


ve EP 
——— 


. 3nd pn 
ODIN — 


— ns 


* — 
r 


— 
. 


=, 


. 
EZ _—_— — do »y 


— —— — — ̃ — — — — 


++ 
11 
4 


ä 


* — — * 
r 1 


Ig 
——_— 


ok ae 3 * 1 8 
* 8 — nn IX: 2 I — PP 2 
\ DOSS No = " 
——.——ß—ç—ð1. — — — 
IT FA 
— — N 
* 7 2 ou : [4 2 Tags ah. 2 


— 
D 


— — — — - * 
= D oo oi I rr EIS - 2 n CITI = 


5 # 
28 
(8 
1 
i 4 i 
1 1 
Wl: 
184 
* j 
is ih 
+ oh 
15 oy 
i 
15 
1 
1 It 
WJ 
7 4d 
15 
N 
4} 
38 . 
*e 
\ 
>= 
"mY 
ne. 


356 


Michaelmas Term 16 Geo. * B.R. 


„ 


1775. 


LovEACRREs 
ver ſus 
\ BLIGHT. 


* Pellocꝶ v. 
Hammond. 
2 Leo. 11 4. 


+ 1 Chan. 
caſes 196-7. 


ER 


Now, though the introduction of a will, declaring that a man 


- means to make a diſpoſition of al] his worldly eſtate, is a ſtrong 


circumſtance, connected with other words, to explain the teſt. 
tor's intention of enlarging a particular eſtate, or of paſting a fte 
where he has uſed no words of limitation, it will not do %. 
And all the caſes cited in the argument, to ſhew that the intro. 


| ductory words in this caſe would alone be ſufficient, fall ſhort 


of the mark ; becauſe they contained other words clearly mani. 
feſting the intention of the teſtator to paſs a fee. | 

The queſtion is always a queſtion of conſtruction, and depends 
upon obſervations naturally ariſing out of the will itſelf, And 
therefore, if in this caſe there are words in the will which de. 
note an intention in the teſtator to give his ſons more than an 
eſtate for life, the court will give effect to that intention. Nowy 
if a man deviſe lands to another, paying thereout 1007. * or any 


bother groſs ſum, though he add no words of limitation, yet the 


deviſee ſhall have a fee : becauſe unleſs he were to take a fee, he 
cannot be ſure of paying the 100 J. Soif an eſtate be given to 4, 
to be ſold for payment of debts and legacies , the purpoſe to be 


anſwered makes it a fee, without words of limitation. In ſhort, 


wherever any thing is directed to be done, which, ſtrictly ſpeak. 
ing, an eſtate for life only may not be lullcient to anſwer, the 


court will imply a fee. 


Let us examine then theobſeryations that ariſe upon this will.— 
The firſt material obſervation upon which it has been argued that 
the teſtator meant to give his younger ſons a fee in this caſe, is, 
a bequeſt to his wife of an annuity of 5 J. Sc. which he gives 
thus: © I give to my wife the ſum of 5 J. to be paid yearly out of 
© my eſtate called Gloze, and alſo one part of the dwelling houſe 
c with as much wood-croft home at her, as ſhe ſhall have need of, 
e by my executors hereafter named.” It is clear, that in this de- 
viſe, ſome word is miſplaced or left out ; and where that is the 
caſe, if it be neceſſary to diſcover the intention of the teſtator, 
the court may ſupply it. Now the moſt obvious word to be ſup- 
plied here, as it ſtrikes me, is the word “ requeſt ;” at Her re- 
queſt, would make the ſenſe compleat. Then, as to the de- 
viſe itſelf, the 5 J. is directed to be paid by the executors out of 
the eſtate, and the wood is to be provided at all events; it there- 
fore muſt be ſuppoſed tobe brought home from off the eſtate. But 
if the executors were to take only aneſtate for life, chey would not 
be able to pay the annuity during her life out of the profits only, 


or to furniſh all the wood ſhe might want ; ; becauſe the ſtock on 
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the eſtate might fall ſhort. It is but reaſonable therefore to in- 
fer, that ſuch an intereſt was intended, as, would enable them to 
comply with the teſtator's directions, fully and See in 
every reſpect. | | 

It is not an immaterial obſervation Fey ws been nde upon 
the deviſe over of the houſhold goods to the executors, to be 
equally divided between them as the teſtator expreſſes it, © after 
« xy death,” which ſhould clearly have been * after her death.“ 


The next obſervation ariſes upon the words © whom I make 
The word my, without ſome addition, 


« my, and ordain, &c.” 
It cannot mean executors, becaule the teſ- 


means nothing at all. 
tor has exprelsly inſerted that word afterwards. It ſeems, there- 
fore, molt natural and proper to inſert the word heir. But ] reſt 
upon the other grounds, rather than upon the conjecture how the 
blanks ſhould be filled up. 

The laſt obſervation is drawn from the words“ freely to be poſ- 
* ſeffed and enjoyed by them alike.” Now the word ““ freely,“ 
ſtrikes me as a very material word: For the teſtator has charged 
the eſtate with the payment of the annuity to his wife, &c. ſo that 
he could not mean by the word © freely” to give it free of incum- 
brances. The free enjoyment, therefore, muſt mean, free from 
all limitations; that is, the abſolute property of the eſtate. 

Upon theſe obſervations ariſing on the face of the will it- 
ſelf, coupled with the introduQtory clauſe, I am of opinion upon 
the firſt queſtion, that the teſtator's intention was to give his ſons 
John and Robert a fee. If fo, it is equally clear upon the ſecond 
queſtion, that this is a fenancy in common. The word *© alice” 
is the ſame as the word * egually,” and in the deviſe of the 
houſhold goods, the teſtator has made uſe of the word egually. 
Therefore the leſſor of the plaintiff is entitled to a moiety. 


The three other judges concurred. 
Per. Cur. Judgment for the plaintiff for one moiety. 


GooDwiN ver {us (CROwWLE Executor. 


RR O R from C. B. in an action of debt, to recover a pe- 
nalty for the non- performance of articles of agreement, be- 


tween the plaintiff and the defendant's teſtator. 
The agreement was, that the defendant in the original action, 


now the plaintiff in error, ſhould ſink a pit for the teſtator, and 


3g Hm. 3. % 11. but then it can ſtaud an- 


tered up for the penalty, in like manner as before the Hat. 8 © 
ly as a /ecurity for the damages ſuſtained. 
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begin to work within 14 days after the date of the agreement, and 
continue working and ſinking the ſame, day and night, the fix 
working days in the week, till it ſhould be compleated. The breach 
aſſigned was, that he did zo begin to ſink the pit in the articles 
mentioned within 14 days from the date of the ſaid agreement, and 
continue finking the ſame &c. prout the articles. The defendant 
pleaded, that he was ready to begin within the 14 days; but that it 
was agreed between him and the teſtator, that Shore he began ro fn! 
the pit, he ſhould drive or /in a ſlough or drain, &c. and averred 
that he did immediately begin to fink the ſaid drain ; but before 
the ſaid drain could be funk, 20 days had elapſed ; by reaſon 
whereof he could not begin to work the pit within the 14 days. 
Upon demurrer to this plea, and argument thereon, the court of 
C. B. gave judgment for the plaintiff, which he accordingly en- 
tered up for the whole penalty 2 50 l. and 23/. 105. coſts. 

Mr. Buller for the plaintiff in error, objected, upon the errors 
aſſigned, 1/, That it did not appear by the record that the plain. 
tiff had ſuſtained any damages. 24ly, That no writ of enquiry had 
been awarded to aſcertain the damages. 3dly, That the judgment 
ought not to have been taken for the whole penalty—but only 
entered up as a fecurity. 

He argued, that ſince the ſtatute 8 & g Vm. 3.c. 11. ſect. 8. the 
_ plaintiff cannot take judgment for the whole penalty, any further 
than as a ſecurity for the performance of the covenants; therefore 
the damages ought to have been aſcertained by a writ of enquiry. 
At common law the party was at liberty to take out execution for 
the whole debt: This drove defendants into Chancery ; where, if 
compenſation could be made, the court would not ſuffer the penal- 
ty to be taken. The occaſion of this ſtatute was to moderate the 
rigour of the law. And fince the ſtatute, this court has the ſame 
juriſdiction as the Court of Chancery had before. In reaſon and 
conſcience, the plaintiff ought not to retain the whole penalty, 
but only to be indemnified guad what he has ſuffered : and cited 
Drage v. Brand, 2 Wilſ. 377, as in point. Alſo a later caſe, Lys 
v. Hutchins, 18th June 1773, in Cam. Scace; but there the court 
were not all of the ſame opinion, and it went off upon the inſol- 
vency of one of the parties. Here the plaintiff has elected to pro- 
ceed under the act cf parliament ; for the declaration contains a 
doutle breach. 1, Not beginning within 14 days. 2d, Net 
continuing to work, Sc. which would not have been good at com- 
mon law. 1 Roll. 112. Saunders verſus Crawley. Conſequently 
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the plaintiff is now bound to abide by the direction of the a 
tute, and cannot take advantage of the penalty. 


Mr. Mood for the defendant. Two objections have been taken 


to the judgment. 1½, That there ought to have been a writ of 
inquiry before final judgment. 24%, That the judgment ought to 
have been entered up only as a ſecurity. The caſe of Drage verſus 
Brand, depended upon the firſt branch of the ſtatute. The court of 
C. B. thought the plaintiff had made his election to proceed upon 
the ſtatute; and therefore that the defendant ought to have the 
fame advantage. There, ſeveral breaches were aſſigned; and the 
cauſe had gone down to trial, ſo that the ſame jury might have 
aſſeſſed the damages. But here, the plaintiff has in fact aſſigned 
only one breach: The covenant is one ſingle ſentence, ** that he 
« ſhall begin within fourteen days, and continue to work, Cc.“ 
But ſuppoſe it were neceflary for the plaintiff to have ſet out 
the breaches, and have a writ of enquiry ; yet the judgment is 
regular, and he may now do it. By the ſtatute, it muſt be the ſame 
judgment as before; that is, a judgment for the penalty, and it is 
to ſtand as a ſecurity. Therefore the form of the judgment is 
right. 
Lord Mangfield. The true conſtruction and ſubſtantial juſtice 
of the act is, that the penalty ſhall not be levied in any caſe what- 


ever; but the judgment in this caſe being upon demurrer, it muſt 


be as uſual, to recover the debt. The ſtatute directs that the 
judgment ſhall be entered as heretofore; but then it is only to 
ſtand as a ſecurity for the damages ſuſtained. The plaintiff is 
not to aſſign the breaches till after the judgment is given. 

If the plaintiff ſhould take out execution for the whole penal- 
ty, then is the time to complain: but there is no objection to the 
Judgment as it ſtands ; and on that ground only the court give 


their * that the judgment muſt be affirmed. 
* Cur. judgment affirmed. 


Lord Mansfield added, that in caſes where the court of Chan- 


cery order a judgment to be given as ſecurity, it is entered up 
in the uſual form, but the party cannot take out execution upon 


it for the ſum in which it is given. 
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E é contra. 


HIS was a caſe out of Chancery for the opinion of thi 
court, the material facts of which were as follows: 5 
Mr. Francis Keck being ſeiſed in fee of the reverſion of the 
eſtate in queſtion, by his will, bearing date the 29th of June 

1728, deviſed the ſame to his ſon John, and the heirs of his bo 
dy; with remainder to his only daughter Mary, and the heirs gi 

her body ; with remainder to his fix grand nephews, Ferdinang, 
Anthony, Thomas, William, John, and Robert (of whom bn 
Tracy Atkins was the ſurvivor) ſucceſſively for life, but not in 
order of ſeniority, and to their firſt and other ſons ſucceſſively in 
tail male, with remainder to his own right heirs, and died on 

the 29th of September 1728. 

Fohn the ſon died on the 23d July 1773. without iſſue, and 
inteſtate as to this reverſion: whereupon all the other ran 


being dead without iſſue, it deſcended in equal ſevenths on the 


ſeven ſurviving ſiſters of Francis Keck as copartceners; of whom 
Winifred the wife of John Nichol was one, and _— the mother 
of Mr. Freeman the plaintiff another. 

In 1740 Winifred Nichol died, without having deviſed or diſpo- 
ſed of the reverſion of her undivided ſeventh part of the ſaid 3 
and thereupon the ſame deſcended on her only ſon and heir John 
Nichol, father of Lady Carnarvon aforementioned. 

John Nichol the ſon, by will dated the 5th of March 1746 
gave all his real and perſonal eſtate to truſtees in truſt hoe hi 
daughter Margaret Nichol at 21, and her heirs; and if ſhe died 
before 21, leaving ue of her body, then in truſt to convey the 
ſame to the heirs of ber body. 

Overtures having being made for a marriage with Miſs Nichol 
to the Marquis of Carnarvon, propoſals were laid before the maſ- 
ter, entitled propoſals for a ſettlement, &c, viz. © That in con- 
cc ſidcration of the ſaid marriage and fortune in money and lands 
« of Miſs Nichel, to be diſpoſed of as aftermentioned, &c. it 
«© was thereby agreed, that as ſoon after the marriage as the ſaid 
* Margaret Nichol ſhould attain the age of 21 years, the Ae 
* and copybold eſtates of her grandfather and father, ſhould be 


« ſettled upon the truſts there mentioned.“ 
The 
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The Maſter reported the propoſals proper, in conſequence of 

which articles were to be approved of, and were accordingly ap- 
proved of by the Maſter. 

The articles recited the nevpodals, they alſo recited all the 
1 and perſonal eſtates which Miſs Nichol was entitled to, under 
her grandfather and father's will, and the particulars were ſet out 
in ſeveral ſchedules by the Maſter; and it was thereby agreed, 
that they ſhould be ſettled to the uſes there mentioned. Upon 
the Marchioneſs coming of age, an act of Parliament 22 Geo. 2. 
4. 24. was made, entitled, “An act for ſettling the real and 
« leaſehold eſtates of the moſt honourable Margaret Bryages, 
„commonly called Marchioneſs of Carnarvon, wife of the moſt 
« honourable James Brydges, Eſquire, commenly called Mar- 
« quis of Carnarvon, and late Margaret Nichol ſpinſter, an in- 
« fant, for the benefit of the ſaid Marquis and Marchioneſs and 
« their iſſue; and for applying part of the perſonal eſtate of the 
« (aid Marchioneſs for the purpoſes therein mentioned.“ 

The act reciting the propoſals, articles, Sc. enacts, That 
« ol] and ſingular the freehold and copyhold eftates of the 
« ſaid Margaret now Marchioneſs of Carnarvon (except as is 
« therein excepted) in the third and fourth ſchedule to the 
« articles mentioned, and a// other the manors, meſſuages, lands, 
« tenements and hereditaments, freehold and copyhold, of the 
« orandfather and father of the ſaid Margaret, ſituate in the 
« ſeveral pariſhes of St. Andrew, Holborn, &c. or elſewhere in 
London; and in the ſeveral pariſhes of Fryern Barnes, &c. or 
« eſſewhere in the county of Middleſex; and in the pariſh of South 
« Stoneham or elſewbere in the county of Southampton, and ELSE“ 
© WHERE, Fc. ſhall be veſted and ſettled to the uſes therein 
* mentioned.” The only variation between the articles and the 
act was, that certain debts of the Marquis were to be paid, and 
in conſideration of the Marchioneſs agreeing thereto, all her 
eſtates were to be ſettled upon her and her heirs, in caſe ſhe ſurvi- 
ved the Marquis having no iſſue, or failing iſſue between them. 

At the time of the marriage and alſo at the time of paſſing 
the act, Robert Tracy, Anthony, Thomas, and Fobn were alive, 
and Thomas had then a fon living named Doedwell. 

Margaret Marchioneſs of Carnarvon died on the 14th day of 
Auguſt 1768, without iſſue, and without having made any diſ- 


poſition of the ſaid eſtates of her late dnn. and father, and 
inteſtate. 
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Mr. John Tracy Atkins died on the 23d of Juby 1773. with. 
out iſſue; and then the reverſion of the eſtates now in queſ- 
tion dropt in, and devolved on the co-heirs of the ſaid Frag. 
cis Keck, or the perſons claiming under them: And the Duke 
of Chandos having claimed the ſhare late belonging to Lady Car- 
narvon, and the co-heirs oppoling the claim, Mr. Freeman filed 
a bill in Chancery againſt the Duke, and all the other claimants 
for a partition, and by his bill controverted the Duke's claim, 
and his Grace filed a croſs bill to eſtabliſh it. 

The queſtion was, whether the reverſion in fee of one undivid. 
ed 7th part of the eſtate in queſtion, paſſed under the act of 
parliament to the defendant the Duke of Chandos ? 

Mr. Buller for the defendant argued, that the intention of the 
parties was, to fettle a// the eſtate both real and perſonal of 
Miſs Nichol, except what was particularly excepted : That the 

propefals were general, without any exception; that both the 
articles and act of parliament, were intended to carry the pro- 
poſals into execution; and that the words and elſewhere” in 
the enacting part of the ſtatute page 17. were ſufficient to carry 
the reverſion of this undivided 7th part, though not expreſsly 
mentioned. And if fo, the court would give effect to ſo material 
a word, rather than reject it; more eſpecially as this was the 
caſe of a deed; and cited 3 P. Wms. 56. 

Mr. Kenyon contra for the plaintiff ſaid, he did not deny that 
the words were large enough to carry the reverfion in queſtion, 
if it appeared to be the clear intention of the parties that it 
ſhould paſs. But he denied there was any ſuch intention. And 
if ſo, the court would controul the operation of the words * and 
* elſewhere” which were a looſe general expreſſion, rather than 
give it effect contrary to the intent of the parties. And ſo it 
was done in the caſe of Strong verſus Tear, 2 Burr. 912. Here, 
the propoſals moved from the Duke of Chandos, whole object 
it was to get as much of the property of Miſs Nichol as he could. 
That there was not a ſurmiſe of this reverfion even being known 
to the Maſter; that the articles extended to nothing more than 
was contained in the propoſals; and that the act of parliament 
did not include even ſo much. Conſequently, as nothing ap- 
peared in either of theſe inſtruments from which it could be col- 
lected that the parties had this reverſion in view at the time, the 
court would reſtrain the generality of the expreſſion to thoſe 


eſtates only, which were in the contemplation of the parties. 
2 | Lord 
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Lord Mansfield. The material point in this caſe is, what the 
meaning of the parties was, before the paſſing of the act: that 
is, whether any thing was then in contemplation, except what 
the Marchioneſs was in poſſeſſion of.—I have ſeen ſettlements in 
which it has been provided, that if any eſtate ſhall deſcend to 
the wife during coverture, it ſhall be ſettled to ſuch and ſuch 
uſes in the ſettlement named. In this caſe, the reverſion was 
after four ſons and their iſſue; and one of them had then a fon 
living; ſo that it could be of no great value. We will think 
of it. If we have any doubt, it may be __ again, but if 
clear we will make our certificate. 

Afterwards, on the 28th of November in this term, the court 
certified in theſe words : 

« Having heard counſel on boch ſides, and conſidered this 
e caſe, we are of opinion, from the propoſals, report and articles, 
« that the intention of the parties was to ſettle all the real and 
« perſonal eſtate of Miſs Nichol which ſhe had from her father 
« or grandfather, except what was particularly excepted : 
« Though, probably, this remote reverſion might not then be 
„in contemplation ; and therefore the words of the articles do 
* not expreſsly include it. We confider the act of parliament, 
% 253 a ſettlement, to execute the articles, with the variations 
« mentioned in the preamble : And though this remote rever- 
* ſion might not then be particularly thought of, yet the gene- 
ral words are ſufficient to include it; and the intention of the 
e parties was to include a//. Therefore, we are of opinion, that 
the reverſion in fee, of one undivided ſeventh part of the eſtate 
* in queſtion, did paſs, by the act of parliament in the plead- 
* ings mentioned, to the defendant the Duke of Changos.” 


FREEMAN Eſq; ver/us Duke cf ChanDos ea a7, 


et e COntra, 


HIS was a branch of the laſt caſe and ſent from the 
Court of Chancery alſo for the opinion a this court; the 


material facts were as follows : 

| Rebert Tracy, in whom the reverſion in fee of one ondivided 
ſeventh part of the Keck eſtate, (vide the laſt caſe) was veſted as 
claiming under one of the co-heirs of the ſaid Francis Keck, made 


his will dated 16th of O#ober 1766, and thereby deviſe 
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One deviſes 
all his ſtate, 
tc. in the 
counties of 
Gloucefter and 
Worceſter and 
_ where in 
the kingaom of 
Enzland to 
truſtees Jub- 


d all zect to certain 


charges there- 


on, and limitations in his marriage ſettlement named; in fruſt to ſtand ſeiſed of the ſaid eſtates in C. and . 


or eljewhere, to certain ules. 
his marriage ſettlement. 


His eſtates in C. and W. were the only eſtates charged or mentioned in 
But he was alſo entitled to a reverh5n of certain eſtates in the counties of 


Orford and Wilts, Held that thas reverſion, paſſed by the words e/jpauhere in the ringdom of Englund.” 


© and 


[FS | 3 


* 8 ys 
* Rs: Sos — * 
EEE RY " . — nn... * 
N — o e Sake 2 —-— — — Payne 
3 rr — —.. ao ren ne 
© 1 ts * ern * po tes 2 ſo « n — 2 me 2 — 2 * —— — 2 
F * * 2 at Tac; — airs " n — 2 1 — 4 — — — — — = * — 2 _ —— tun 
- 4 ** 0 - — — 8 . ST = - . * = = _ 
— Err — . n 2 — — — . a — — = — — "SW 2 — - 
RIS OI I * — — — — — — Wu i — — — 
_ — 6 Foz) > 3 WV; 2 — 2 1 — _ oe — 
2 A IT - — 


— — o—_ — 2 «̃ Au 


— ere wn, — — 


ny TE OR EE 
GE 3 —— 
We 99 


- — YA et Ione ang 
* 8 


304 


Michaelmas Term 16 foe 3. B. R. 


1775 


FREI MAN 


verſus 


Duke of 
CHAN Dos. 


ä =  ——_— 
— 


——— —— 


and every his manors, meſſuages, lands, tenements, —_ 
* ments, and premiſes with their and every of their rights, 


% members and appurtenances, in the counties of Glouceſter and 


„ Worceſter and elſewhere in the kingdom of England, and all his 


s eſtates, uſe, benefit and intereſt in reverſion, remainder or ex- 


e pectancy, to truſtees, ſubject to certain charges thereon, and to 
certain limitations and eſtates to all his brothers ſeverally, and 
* their reſpective firſt and other ſons in and by his marriage ſet- 
ee tlement, bearing date the 5th of Auguſt 1735, expreſſed and 
e declared; in truſt, in caſe he himſelf and his ſaid brothers 
« ſhould all die without iſſue male of his or their body or bo- 
„dies, or his ſaid brothers ſhould die before the age of 21, 
ve then, to ſtand ſeiſed of the faid eſtates in G/ouce/ter, Worceſ. 
ce fer or elſewhere and the reverſion and reverſions of ſuch eſtates, 
« and of all his eſtate, uſe, benefit, and intereſt in reverſion and 


* expectancy therein to the uſes there mentioned.” 


By the marriage ſettlement of Robert Tracy, the eſtates in 
Glouceſter and V orcefter were limited to himſelf for life, remain- 
der to his firſt and other ſons in tail male, remainder to his three 
brothers Fobn, Thomas, and Anthony, and their ſaid firſt and other 
ſons, ſucceſſively in ſtrict ſettlement. 

After the death of Robert Tracy without iſſue, on the 28th 
September 1707, John Tracy thinking the reverſion in queſtion 
did not paſs by the will of Robert Tracy, made a codicil to his 
own will dated Auguſt 1ſt 1768, and My deviſed the ſame 
to truſtees on the truſts there mentioned. 

Lady Hereford, the firſt deviſee under Robert Tracy's will, | 
claimed this reverſion ; as did likewile the deviſees under the 
codicil of John Tracy. 

The queſtion was, whether the reverſion in fee of one undi- 
vided ſeventh part of the Keck eſtate veſted in Robert Tracy did 
paſs by the will of Robert Tracy ? 

Mr. Kenyon was about to argue for Lord Hereford, but Lord 
Mansfield called upon the other fide to go on. 

Mr. Buller for Mr. Freeman argued, that from hs words of 


the will referring to the limitation of the eſtates in the counties 


of Glouceſter and Worceſter and the charges thereon, it was 
manifeſt the teſtator had no other eſtates than thoſe in contem- 


plation, at the time of making his will; and therefore, the re- 


verſion in queſtion, which was a reverſion of eſtates in Ox/ord/hire 
and W:ltfhire, would not paſs by the words * elſewhere in the 
*« kingdom of England” and cies Strong verſus Teat, 2 Bur. 


912. as in point. 
4 
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Lord Mansfield ſtopped Mr. Kenyon, ſaying it was too clear 
for him to give himſelf any trouble about it. If the words of the 
will are not ſufficient to carry the premiſes in queſtion, the drag- 
net of conveyances will never end. —Afterwards, on the 20th of 
November in this term, the court certified in theſe words, 

„Having heard counſel on both fides, and conſidered this 
% caſe, we are of opinion that the reverſion in fee of one undi- 
e yided ſeventh part of the Keck eſtate, veſted in Robert Tracy, 
«« did paſs by the will of Robert Tracy,” | 


* 


CHAM BERLIN ef al verſus 8 ON GHU RST. 


FT N caſe, for money had and received to the plaintiff's uſe, the 
facts at the trial appeared to be as follows. The plaintiffs 
were owners of a waggon which paſſed loaded through a turn— 
pike belonging to a turnpike road, called the Kent road.—The 
defendant was appointed by the truſtees of that road a collector 
of tolls, and to weigh carriages paſſing on the ſaid road under the 
ſtatutes 13 Geo. 3. c. 84. and 14 Geo. 3. c. 82. among other acts. 
The plaintiff's waggon weighed 18 hundred overweight. The 
defendant inſiſted upon being paid at the rate of 205. per hundred 
for the whole overweight, which by that mode of calculation 
amounted to 18 J. and was paid accordingly.—Upon the gene- 
ral iſſue pleaded, a verdict was found for the plaintiffs for 131. 
& 6d. and coſts, ſubject to the opinion of the court on the fol- 
| lowing queſtion ; ** Whether the defendant ought to have received 
te at the rate of 20s. per hundred for more than three hundred 
weight of the eig teen hundred overweight.” 

In caſe he ought not to have received the whole ſum of 181. 
the poflea was to be delivered to the plaintiffs. In caſe he ought 
to have received the whole ſum, a nonſuit was to be entered. 

Mr. Morgan for the defendant argued, that by the conſtruction 
of the ſtatute 13 Geo. 3. c. 84. ſect. 1. and 14 Geo. 3. c. 82. fee. 2. 
the defendant was entitled to take 20s. additional toll for every 
hundred overweight, whenever ſuch overweight exceeded f/teen 
hundred weight, which it did in this caſe; and therefore that a 
nonſuit ought to be entered. | 

Mr Lucas, contra, for the plaintiffs inſiſted, that ſo much of 

flat. 13 Geo. 3. c. 84. as empowers the truſtees to take an addi- 
tional 20s. per hundred for every hundred overweight, was re— 


pealed by lat. 14 Geo. 3. c. 82. ect. 2. and that the ſum to be 
T0 taken, 
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taken, as an additional toll for the overweight in this caſe, ought to 
have been calculated according to the following proportions men. 
tioned in this latter ſtatute ; v2z. 3 d. per hundred weight for the 
1ſt and 2d hundred weight; 64. for every hundred weight above 
two, and not exceeding five; 25. 6 d. for every hundred above 
five, and not exceeding ten; 5 5. for every hundred above ten, 
and not exceeding fifteen, and 20s. for every hundred above ff. 


teen, which would have amounted only to 4/7. 19s. 69. in all, 


inſtead of 18/7. which was the ſum demanded of, and actually paid 
by the plaintiff. And of this opinion was the court. 
Per Cur. Poſtea delivered to the plaintiff. 


WiLKINSON qui tam, verſus ALLOT. 


N debt upon the fa?. 21 Hen. 8. c. 13. for non-reſidence, the 

defendant pleaded the general iſſue, and at the trial the plain- 
tiff was nonſuited. Mr. Davenport for the plaintiff had obtain- 
ed a rule to ſhew cauſe why the maſter ſhould not be reſtrained 
from taxing the defendant his coſts : and now in ſupport of the 
rule, inſiſted, that as the plaintiff, if he had recovered, would not 
have been entitled to coſts, it was neither legal, nor juſt, nor re- 
ciprocal, that in the event of his having failed, he ſhould pay coſts 
to the defendant. That by fat. 24 H. 8. c. 8. a defendant ' 
can have no colts on a nonſuit or verdict, where the plaintiff ſues 
to the king's uſe, which was the caſe here; becauſe half the pe- 


nalty belongs to the king: That the fat. 18 El. c. 5. ſect. 3. did 


not extend to this caſe, but only to caſes where the whole of the 
penalty belongs to the informer, or where he is the party grieved, 
and cited 1 Anderſ. 116. pl. 162. as expreſsly in point to this 
purpole. | : | 
Mr. Partridge, contra, mentioned the fat. 23 Hen. 8. c. 15. ſed. 
1. and flat. 4 Fac. 1. c. 3. ſed. 2. but relied chicfly on the .at. 
18 El. c. 5. ſee. 3. the object of which he inſiſted was, to pre- 
vent vexation in common informers; and therefore had expreſsly 
provided, ** that where any informer on any penal ſtatute ſhall be 
* nonluir, he ſhall pay to the party defendant his coſts and char- 
„ ges, Sc. That nothing could be more vexatious than the 
preſent action, there being no leſs than fixteen charges of non- 
reſidence, in all of which the plaintiff had failed; and allo a 
charge of occupying a farm contrary to the ſtatute, in which he 
had likewiſe failed. That as to the diſtinction taken between a 
| common 
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common informer, who is entitled only to ha/f the penalty, and 
one who is entitled to the He, no ſuch diſtinction is to be found 
in the books: But the diſtinction is between a common informer 
and the party grieved, the former being liable to coſts, the lat- 
ter not; and cited 1 Barnes 124. Jeynes qui tam v. Stephenſon &, 
as in point. That here the plaintiff was not the 1 grieved, 
and therefore was liable to coſts. 

Mr. Grabam on the ſame ſide cited Salk. 30. Kirkham v. 
Theeler, ** Proſecutors qui tam, are looked upon as common in- 
„ formers:” and a note at the end of that caſe, in which it is ſaid, 
that © where a ſtatute gives a penalty to a ſtranger, he is a com- 
* mon informer, and ſhall pay coſts upon far. 18 El. c. 5: other- 
« wiſe where the ſtatute gives it to the party grieved, for he is 
„not liable to coſts.” 

Lord Mansfeld. It is a certain principle that the king him- 

{elf neither pays nor receives coſts in any caſe. But this is not 
a ſuit proſecuted by the king, though he would have been enti- 
tled to a moiety of the penalty if it had been recovered: But it is 
the ſuit of a common informer. The fat. 23 Hen. 8. c. 15. is 
out of the caſe. But the fax. 18 El. c. 5. is deciſive. In theſe 
qui tam actions, there is liberty given to the informer, by the ſame 
clauſe of the ſtatute as provides for coſts, to compound for the 
offence with leave of the court, which ſhews they are common in- 
formers. It is an exceeding plain caſe. I think the nn 
ought to pay coſts, and alſo the coſts of this motion. 

Aſton Juſtice. There is a caſe of Greetham verſus the Inhabit- 
ants of the hundred of Thale, reported in 3 Burr. 1723, the ground 
of which, after it was decided, ſome of the judges thought the court 
had quite miſtaken and miſapprehended. Mr. Juſtice Milmot and 
I thought ſo upon talking it over afterwards, and were for ſetting 
the matter right, but the coſts were taxed. The miſtake upon 
which the court went was, that the plaintiff being the party grieved, 
would have been entitled to colts if he had recovered ; and there- 
fore having failed, ought to pay coſts to the defendant. But in 
fact, the plaintiff would not have been entitled to coſts on the „at. 


9 Geo. 1. c. 22. ect. 7. upon which that action was brought; be- 


caule it is a ſtatute ſubſequent to the ſtatute of Glouceſter, which gives 
colts only where damages were before recoverable... Now before 
the fat. g Geo. 1. c. 22. no damages were recoverable for what is 
there made the ſubject of an action againſt the hundred ; there- 

fore the plaintiff could not have had coſts if he had ſucceeded ; 
and conſequently the defendant was not entitled to any under the 
2 | | ſtat. 
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W1ILKINSON 
ver ſus 
ALLOTT. 


I would not have that caſe therefore con. 
ſidered as a precedent ; becauſe the court afterwards found that 
they had certainly ac the ground upon which they 


determined it. 
The diſtinction taken in the books is this ; 


tute ſubſequent to the ſtatute of Glouceſter increaſes damages to 
the double or treble value, where damages were before given, the 
plaintiff ſhall recover co/s, and thoſe coſts ſhall alſo be doubled or 
trebled, as the ſtatute may be. But where ſingle, double, or treble 
damages are newly given by ſuch ſubſequent ſtatute, where no da- 
mages were formerly recoverable, there the plaintiff ſhall recover 
thoſe damages only, and no coſts : becauſe the ſtatute of Glouceſzer 
does not operate to add coſts to what is given by ſuch ſubſequent 
ſtatute. 2 Inſt. 289. Gb. Hiſt. C. P. 258, 259. Therefore I 
am of opinion the rule ought to be diſcharged. 
Aſhhurſt Jaſtice. The object of this ſtatute was to prevent 
vexation in common informers ; and therefore, in that reſpec, 
there is no diſtinction between a common informer qui tam, and 
one who is entitled to the whole penalty; for he may be juſt as 
vexatious when he proſecutes on behalf of the king and himſelf 


zointly, as when he ſues on his own ſeparate account. 
Per Gur. Rule diſcharged. 


whereſoever a ſta. 


"The End of MICHAELMAS Term. 


Hilary 


Hilary Term 
16 Geo. 3. B. Rx. 


FARREN gui tam, verſus WILLIAMS. 


HIS was an information gui tam on the ſtatute 5 . 4. 


ſect. 39. brought in the court of Quarter Seſſions, in the city 


of London, againſt the defendant, for exerciſing the trade of a 
tallow chandler, not having ſerved ſeven years apprenticeſhip. It 
was removed by certiorari into this court, and tried before Lord 
Mansfield at the fittings after Fn Term 1775, when the defen- 
dant was found guilty. 

Mr. Dunning laſt term obtained a rule to ſhew cauſe, why the 
judgment ſhould not be arreſted for want of juriſdiction in the 
ſeſſions, upon the authority of the reſolution of B. R. upon the 


ſtat. 21 Jac. c. 4. ſed. 1. in Sir Wm. Jones 193. 
Mr. Wallace, Mr. Bearcrofft and Mr. Buller now ſhewed cauſe, 


and inſiſted, that by the ſtatute 5 EI. c. 4. ech. 39. and ſtat. 31 


Tueſday, 
Jan. 23d. 


es Justice 


ahſent. 
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El. c. 5. ſect. 7. the quarter ſeſſions had a juriſdiction by informa- 


tion; otherwiſe they could have no juriſdiction at all, for they cer- 
tainly could not proceed by way of indictment: and cited 1 Bur. 
513. Rex v. Wright. 1 Salk. 37 3. Hob. 183. 329.—CGro. 
Fac. 75: 178. Andr. 216. Rex v. Holmes. 

ir. Dunning for the defendant ſaid, he admitted the Courts of 
Well inte could not take cognizance of offences againſt the ſtat. 
4, unleſs committed within the county where the courts 
ad fo the caſes cited certainly proved, but they proved no 
1 . But what he ſhould contend for was, that the court of 
Qu uter Seſſions had noauthority to proceed by information in any 
caſe, unleſs it was expreſsly given them by ſtatute: And that the 
ſtatute in this caſe gave no ſuch authority. In ſupport of this gene- 
ral propoſition, he cited 6 Co. 195. Gregory verſus Blaſgfield, and 
Cro. El. 737. Barnaby v. Goodale: Where in error from a judg- 


ment in Bury upon an information on the itat. 5 El. c. 4 that 


point was expreſsly adjudged. 
Lord Mansfeld aſked if it appeared that the information i in that 


caſe was before the Quarter-Seſſions. 
Mr, Dunning, It does not expreſsly appear in words, but it could 


be at no other court: if it had been at the ſeſſions of oyer and ter- 


miner, the objeQion would equally hold. As to the objection that 
5 B | the 
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. 


the Quarter Seſſions "EDS no juriſdiction at all, 8 they can pro- 
ceed by information, they clearly may proceed by indictment, 


The modes of proceeding are by fat. 5 Elix. c. 4. ſect. 39. given 


diſtinctly and ſeparately, reddendo ſingula fingulis: Civil juritdic. 
tion, by ſuit, &c. to Courts of civil judicature; criminal juriſ. 
diction, to Courts of criminal judicature ; and bill of complaint, 
to the preſident in council. | 

Lord Mansfield. The whole queſtion turns upon the 39th 


ſection of the ſtatute. The words are very much embarraſſed, and 


the matter does not ſeem to be ſettled by any of the caſes. 7 

wiſh to know the practice; and to inquire of ſome of the old 

clerks of aſſiſe how the uſage has been at oyer and ter miner. 
Mr. Wallace ſaid there had been fome tried at Lancaſter. 
Afton Juſtice. And elſewhere. I do not think the old cafe 


of Gregory v. Blaſbfield in 6 Co. 19, is concluſive : And if it has 


been a practice long received, we ſhould do wrong to overſet it. 


As to the caſe of Barnaby v. Goodale, Cro. El. 737. it does not 


appear that the court at Bury was a court of ſeſſions, or of oyer 


Wedneſday, 
Jan, 24th. 
Willes juſtice 

abſent. 

The office of 
pariſh clerk 1s 
a temperal of- 
tice; and tho? 

appointed by 
the miniſter, 
if removed by 
him without 


ſufficient cauſe, a mandamus wall bg, to reſtore him. 


and terminer, Cur. adviſare vult. 


The next day Lord Mansfield mentioned this caſe, and cited 
an opinion of Holt Chief Juſtice when at the bar, out of a note 


book belonging to the late Mr. Gil of Durbam. The queſtion 


ſubmitted for Holt's opinion was, ©. whether an action could be 
„ brought in the corporation court for exerciſing a trade con- 
« trary to the ſtat. 5 El. c. 4.) and the opinion was as follows; 
4. J conceive an action cannot be brought in the corporation 
* court: But an information ui tam may be brought in the cor- 
«« poration court of ſeſſions. John Holt.” His Lordſhip add- 
ed, that he had mentioned it to ſeveral of the judges, who ſaid it 
had been cuſtomary on the circuits to try ſuch informations. 

Mr. Juſtice Aſton ſaid he had inquired of ſome perſons. of 
great experience in ſeſſions buſineſs; and was informed by them, 
chat it had been uſual to file ſuch informations. 

Per Cur. The rule for arreſting the judgment mult be diſ- 


charged. 
Rex verſus ERASMUS WARREN Clerk. 


A R. Buller laſt term ſhewed cauſe againſt a mandamus to 
VI reſtore William Readſhaw to the office of pariſh clerk of 
ele : He ſtated that the clerk was appointed by the mi- 
niſter. That he had ſince become bankrupt, and had not ob- 
tained his certificate; that he had been guilty of many omiſſions 
in the regiſter; was actually in priſon at the time of his re- 


moval, 
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moval, and had appointed a deputy who was totally unfit for 1776. 
the Office: And therefore ſubmitted that there was ſufficient ——— 
cauſe for removing him, N = 
Mr. Lucas, contra, inſiſted that the office of pariſh clerk ys. 


is a temporal office durante vita: That the parſon cannot re- 
move him; and that he has a right to appoint a deputy : And 
cited 1 Bur. 367. 2 Str. 942.—1108., 11 Mod. 201. 

Lord Mansfeld then ſaid, there was an application of this 
fort in a caſe, Rex v. Proctor. Mich. 15 Geo. 3. where the par- 
ſon removed a parith clerk appointed by the former incumbent. 
There the right of amotion was in queſtion; and all agreed it 
muſt be ſomewhere, but that caſe was not decided. 


Aſton Jaſtiee. The court in that caſe recommende „„ 


miniſter to reſtore him upon his aſking pardon.* 

Lord Mansfield. What remedy is there in Weftminfler-hal! 
to remove him? He certainly has his office only guamadru be- 
ne ſe geſſerit. But though the miniſter may have a power of re- 
moving him on a good and ſufficient cauſe, he can never be the ſole 
judge and remove him ad libitum; without being ſubject to the 
control of this court. - 

Aſton Juſtice. As long as the clerk behaves himſelf well 
he has a good right and title to continue in his office : There- 
fore if the clergyman has any juſt cauſe for removing him, he 
ſhould ſtate it to the court. —Accordingly, the court enlarged 
the rule to this term, that affidavits might be made on both 
tides, of the cauſe and manner of amotion. Adſornatur. 

And now on this day, upon reading the affidavits, Lord Mans- 
feld ſaid, it was ſettled in the caſe of Rex v. Dr. Aſhton, 28 Geo. 2. 
1754. That a pariſh clerk is a temporal ofticer, and that the 
© miniſter muſt ſhew ground for turning him out.” Now in this 
caſe, there is no ſufficient reaſon aſſigned in the affidavits that 
have been read, upon which the court can exerciſe their judg- 
ment; nor is there any inſtance produced of any miſbchaviour 
of conſequence : therefore, the rule for a mandamus muſt be 
abſolute, | Per Cur. Rule abſolute. 


HamBLy el al, Aſſignees of Moon, ver/us 


TRoTT Adminiſtrator. 


F N Trover againſt an adminiſtrator cum teſtamento annexo, the 
declaration laid the converſion by the teſtator in his lifetime, 
Plea, that the reſtator was not guilty, Verdict for the plaintiff. 


5 —— 


* . - . . . ” 
[ omitted inſerting the caſe of Rex verſus Proctor in it's place, becauſe it was 


compromiled as above; and the Court gave no opinion, 
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Mr. Kerby had moved in arreſt of judgment upon the ground 
of this being a perſonal fort, which dies with the perſon ; upon 
the authority of Collins v. Fennerell, * and had a rule to ſhew 
cauſe. 

Mr. Buller laſt term 3 cauſe. 3 objection made to the 
plaintiffs title to recover in this caſe is founded upon the old 
maxim of law which ſays, actio perſonalis moritur cum per. 

ſoni, But that objection does not hold here; nor is the maxim 
applicable to all perſonal actions; if it were, neither debt nor 
aſſumpjit would lie againſt an executor or adminiſtrator, If i; is 
not applicable to all perſonal actions, there muſt be ſome re- 
ſtriction; and the true diſtinction is this: Where the action is 
founded merely upon an injury done to the perſon, and no 
property is in queſtion; there, the action dies with the perſon: 
as in aflault and battery, and the like. But where property is 
concerned, as in this caſe, the action remains is notwithſtanding 
the death of the party. 

Trover is not like treſpaſs, but lies in a variety of caſes where 
a party gets the poſſeſſion of goods lawfully. It is founded 
ſolely in property: And the value of the goods only can be re- 
covered. Therefore, the damages are as certain as in any action 
of aſſumpit. As to the caſe of Collins v. Fennerel, it is a ſingle 
authority and was not argued; therefore, moſt probably was 
determined ſimply on the old maxim. But Savile 40. calc go, 
is directly the other way. 8 

Where the damages are merely vindictive and uncertain, an ac- 
tion will not lie againſt an executor; but where the action is to 

recover property, there the damages are certain, and the rule does 
not hold. This is an action for ſheep, goats, pigs, oats, and 
cyder converted by injuſtice to the uſe of the perſon deceaſed : 
Therefore, this action does not die with the perſon. 

Mr. Kerby contra for the defendant cited, Palm. 3 30. where 
Fones Juſtice ſaid, ** that when the act of the teſtator includes 
* a fort, it does not extend to the executor; but being perſonal 
„dies with him; as 7rover and converſton does not lie againſt an 
* executor for trover fait par luy.” Collins v. Fennerel, above cited. 

Here, the goods came to the hands of the teſtator, and 

he converted them to his own uſe. Trover is an action of 
tort; and converſion is the giſt of the action: No one is an- 
ſwerable for a tort, but he who commits it; conſequently this 
action can only be maintained againſt the perſon guilty of ſuch 


converſion. But here the converſion is laid to be by the teſta- 
: | tor. 
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tor. Therefore, the judgment muſt be arreſted. The diſtinc- 
tion that has been taken in the books is, that the action may be 
maintained % an executor but not againf him. Popham 31. 
Hughes v. Robotham. Pepham 139. Le Maſon v. Dixon. 

Lord Mansfield. If this cafe depends upon the rule, achio per- 
ſonalis moritur cum perſons ; at preſent only a dictum has been 
cited in ſupport of the argument. Trover is in form a fort, but 
in ſubſtance an action to try property : 

Mr. Kerby. The executor is anſwerable for all contracts of 
the teſtator, but not for torts. 

Lord Mansfield. The fundamental point to be .confidered in 
this caſs is, whether if a man gets the property of another 
into his hands it -may be recovered againft his executors in the 
form of an action of trover, where there is an action againſt the 
executors in another form. It is merely a diſtinction whether 
the relief ſhall be in this form or that. Suppoſe the teſtator had 
ſold the ſheep, Sc. in queſtion : In that caſe, an action for money 
had and received would lie. Suppoſe the teſtator had left them 
in ſpecie to the executors, the converſion muſt have been laid 
againſt the executors. There is no difficulty as to the admi- 
niſtration of the aſſets, becauſe they are not the teſtator's own 
property. Suppoſe the teſtator had conſumed them, and eat 
the ſheep ; what action would have lain then? Is the exeeu- 
tor to get off altogether? I ſhall be very ſorry to decide that 
trover will not lie, if there is no other remedy for the right. 

Aſton Juſtice. Suppoſe the executor had had a counter de- 
mand againſt the plaintiff, he could not have ſet it off in Tro- 
ver: but in an action for money had and received, he might. If 
theſe things had been left by the teſtator in ſpecie, the conver- 
ſion muſt have been laid by the executor. There ſeems to be but 
little difference between actions of trover, and actions for money 
had and received. As at preſent adviſed, I incline to think 
trover maintainable in this caſe, | 

Aſpburſt Juſtice. The maxim does not hold as an univerſal 
propolition ; becauſe afſumpfit lies. As to the caſe of Collins v. 
Fennerel, all the court conſidered it as unargued, and Ron up ra- 


ther prematurely by Mr. Henley. 


Lord Mansfield. The criterion I go upon is this: Can juſtice 
poſſibly be done in any other form of action? Trover is merely a 


ſubſtitute of the old action of detinue. 2 Keb. 502. Ventr. 30. 
Raym. 95. The Court ordered it to ſtand over. 
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Upon a ſecond argument this day, Mr. Dunning cited Crg. 
Car. 540.—1 Sid. 88. 

Lord Mansfeld. Many difliculties ariſe worth conſideratiog. 
An action of trover is not now an action ex maleficio, though it is 
ſo in form ; but it is founded in property. If the goods of one 
perſon come to another, the perſon who converts them is anſwer. 
able. In /ubfance, trover is an action of property. If a man re- 

ceives the property of another, his fortune ought to anſwer it. 
Suppoſe he dies, are the aſſets to be in no reſpect liable? It will 
require a good deal of conſideration before we decide that there 
is no remedy. | 
Afton Juſtice. The rule is, ont oritur ex delicto non ex con. 
tractu, ſhall not charge an executor. 2 Bac. Abr. 444.—445. tit, 
Executor and ee 5 Bac. Abr. 280. tit. Trover. Where 
goods come to the hands of the executor in ſpecie, trover will lie; 
where in value, an action for money had and received. But the 
difficulty with me is, that here it does not appear whether the 
goods came to the hands of the defendant in ſpecie or in value. 
Cur. adviſare vult. 
Aber purds, © on Monday, February 12th, in this term, Lord 


Mansfield delivered the unanimous opinion of the court as fol- 


lows : 

This was an action of trover againſt an adminiſtrator, with the 
will annexed. The trover and conver/ion were both charged to 
have been committed by the teſtator in his life-time : The plea 
pleaded was, that the te/ftator was not guilty. A verdict was found 
for the plaintiffs, and a motion has been made in arreſt of judg- 
ment, becauſe this is a tort, for which an executor or adminiftra- 


tor is not liable to anſwer. 


The maxim, actio perſonalis moritur cum perſond, upon which 
the objection is founded, not being generally true, and much leſs 
univerſally ſo, leaves the law undefined as to the kind of perſonal 
actions which die wich the PI or ſurvive againſt the exe- 
cutor. 

An action of trover being in form a fin, and in ſubſtance 
founded on property, for the equitable purpoſe of recovering the 
value of the plaintiff's ſpecific property, uſed and enjoyed by the 


defendant; if no other action could be brought againſt the exe- 


cutor, it ſeems unjuſt and inconvenient, chat the teſtator's aſſets 
ſhould not be liable for the value of what belonged to another 


man, which the teſtator had reaped the benefit of. 


We 
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concluſions may be drawn from them. 
dic with the perſon on account of the cauſe of ation. Secondly, 


perſon on account of the form of action. 

As to the firſt ; where the cauſe of action is money due, or a 
contract to be performed, gain or acquiſition of the teſtator, by 
the work and labour, or property of another, or a promiſe of the 
teſtator expreſs or implied; where theſe are the cauſes of action, 
the action ſurvives againſt the executor. But where the cauſe 

of action is a fort, or ariſes ex delicto (as is ſaid in Raym. 57. Hole 
v. Blandford), ſuppoſed to be by force and againſt the King's peace, 
there the action dies; as battery, falſe impriſonment, treſpaſs, 
words, nuiſance, obſtructing lights, diverting a water courſe, 
eſcape againſt the ſheriff, and many other caſes of the like kind. 

Secondly, as to thoſe which ſurvive or die in reſpect of the form 
of ation. In ſome actions the defendant could have waged his 
law; and therefore, no action in that form lies againſt an execu- 
tor. But now, other actions are ſubſtituted in their room upon 
the very ſame cauſe, which do ſurvive and he againſt the execu- 

tor. No action where in form the declaration muſt be guare vi et 
armis, et contra pacem, or where the plea mult be, as in this caſe, 
that the teſtator was not guilty, can lie againſt the executor. 
Upon the face of the record, the cauſe of action ariſes ex delicto; 
and all private criminal injuries or wrongs, as well: as all public 
crimes, are buried with the offender. 

But in moſt, if not in all the caſes, where trover lies againſt the 
teſtator, another action might be brought againſt the executor, 
which would anſwer the purpoſe.—An action on the cuſtom of 
the realm againit a common carrier, is for a tert and ſuppoſed 
crime: The plea is of guilty; therefore, it will not lie againſt an 
executor. But af/umpfit, which is another action for the lame 
cauſe, will lie.—So if a man take a horſe from another, and bring 
him back again; an action of treſpaſs will not lie againſt his exe- 
cutor, though it would againſt him; but an action for the uſe 
and hire of the horſe will lie againſt the executor. 

There is a caſe in Sir Elance Raymond, 71 *, which ſets this 
matterin aclear light: There, i in an action upon the caſe, the plain- 

2 - tiff 


We therefore thought the matter well deſerved conſideration: 
We have carefully looked into all the caſes upon the ſubjet :— 
Jo ſtate and go through them all would be tedious, and tend ra- 
ther to confound than elucidate. Upon the whole, I think theſe 


Firſt, as to actions which ſurvive againſt an executor, or 
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as to actions which ſurvive againſt an executor, or die with the + 


Where the 
cauſe of action 
is money due, 
or à Contract 
to be per- 
formed, gain 
or acquiſition. 
by the labour 
or property 
of another, or 
a promiſe by 
the :eſtator 
expreſied or 
implied, the 
action ſur- 
vives againit 
the executor. 
Otherwiſe, if 
it be a tort, 
or arile ex de- 
{:o, ſuppoied 
to be by force, 
and againſt 
the peace. 


Hailey v. Bir- 
tles et Uxor': 
executrix of 

K 1. Bard Ba- 
ly 
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HamBLY 
ver ſus 
"TROTT. 


n.. 


tiff declared, that he was poſſeſſed of a cow, which be delivered 


to the teſtator, Richard Bailey, in his lifetime, to Feep the ſame 


for the uſe of him the plaintiſ; which cow the ſaid Richard after. 
wards ſold, and did convert and diſpoſe of be money to his own uſe 


and that neither the ſaid Richard, in his life, nor the defendant af- 


ter his death, ever paid the faid money. Upon this ſtate of the 
caſe, no one can doubt but the executor was liable for the value. 


But the ſpecial injury charged, obliged him toplead that the ? ator 


was not guilty. The jury found him guilty. It was moved in ar- 
reſt of judgment, becauſe this is a fort, for which the executor is 
not liable to anſwer, but moritur cum perſons, For the plaintiff 
it was inſiſted, that though an executor is not chargeable for a 
mis-feaſance, yet for a non-feaſance he is: As for non-payment of 
money levied upon a fieri facias, and cited Cro. Car. 5 39—9 Co. 
5c.d, where this very difference was agreed; for non- feaſance ſhall 
never be vi et armis, nor contra pacem : But notwithſtanding this, 
the court held it was a fort, and that the executor ought not to 
ebe chargeable.” Sir Thomas Raymond adds, vide Saville 40, a 
« difference taken.” That was the caſe of Sir Henry Sherrington, 
who had cut down trees upon the Queen's land, and converted 


them to his own uſe in his life-time. Upon an information 


againſt his widow, after his deceaſe, Manwood Juſtice ſaid, „In 
«« every caſe where any price or value is ſet upon the thing in 
& which the offence is committed, if the defendant dies, his exe- 
« cutor ſhall be chargeable; but where the action is for damages 
only, in ſatis faction of the injury done, there his executor ſhall not 
« be liable.” Theſe are the words Sir Thomas Raymond refers to. 

Here therefore is a fundamental diſtinction. If it is a ſort of 
injury by which the offender acquires no gain to himſelf at the 
expence of the ſufferer, as beating or impriſoning a man, &c. 
there, the perſon injured has only a reparation for the delictum in 
damages to be aſſeſſed by a jury. But where, beſides the crime, pro- 
perty is acquired which benefits the teſtator, there an action for the 
value of the property ſhall ſurvive againſt the executor. As for in- 
ſtance, the executor ſhall not be chargeable for the injury done by 
his teſtator in cutting down another man's trees, but for the be- 
nefit ariſing to his teſtator for the value or ſale of the trees he 
Mall. | 5 | 

So far as the tort itſclf goes, an executor ſhall not be liable; 
and therefore it is, that all public and all private crimes die with 


the offender, and the executor is not chargeable ; but ſo far as the 
5 | 1 8 
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act of the offender is beneficial, his aſſets ought to be anſwerable ; 
and his executor therefore ſhall be charged. 

There are expreſs authorities, that trover and converſion does 
not lie againſt the executor. I mean where the converſion is by 
the teſtator. Sir William Jones, 173—4. Palmer, 330. There is 
no ſaying that it does. 

The form of the plea is deciſive, v/z. that the feſfator was not 
guilty ; and the iſſue is to try the guilt of the teſtator. And no 
miſchief is done; for ſo far as the cauſe of action does not ariſe 
ex delicto, or ex maleficio of the teſtator, but is founded in a duty, 
which the teſtator owes the plaintiff; upon principles of civil ob- 
ligation, another form of action may be brought, as an action for 
money had and received. Therefore, we are all of opinion that the 


judgment mult be arreſted. 
Per Cur, Judgment arreſted, 


RE x verſus Doctor WIND HA u, Warden of Wad- 
ham College. 


ORD Mansfeld. This i iS an ppl by the majority 

of the Fellows of Madbam college to this court, for a man- 
damus to be directed to the warden of the college, to compel him 
to affix the common ſeal of the college to an anſwer of the ſub- 
warden, burſars, dean and principal officers of the college, to a 
bill filed in the Court of Chancery by Thomas Llayd againſt the 
warden, fellows, andHcholars. The object of the bill is to com- 
pel the execution of a leaſe according to an agreement alledged 
to have been made by the college, but which the fellows now in- 
ſiſt was not made by a majority of them, as it ought to have been. 
The warden diſapproves of the anſwer of the fellows, and there- 
fore has refuſed to put the ſeal of the college to it. 

The ground on which the application has been made is, that 
there is no other remedy by which the end can be ſpecifically ob- 
tained. | 

In the Court of Chancery, when a bill is brought againſt a cor- 


1776. 


HAM BLA 
verſus 
Torr. 


Thurſday, 
Jan. 25th. 


Mandamus 
granted to 
compel the 


warden of 


Wadham col- 


lege to athx 
the common 
ſeal of the 
college to an 
anſwer of the 
fellows, c. 


in Chancery. 


contrary to his 
own ſeparate 
anſwer put in. 


poration, if the corporation is in contempt, there is no remedy 


by way of proceeding for a contempt per/onally againſt the real 
parties who offend ; but the mode of compulſion is by ſequeſtra- 
tion. In that caſe, the plaintiff is to proceed to take poſſeſſion of 
all the perſonal eſtate of the college; and if that will not make 
the members agree, he is to take poſſeflion by ſequeſtrators of all 
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1776. the rents and profits of their real 7 * This made of proceed- 
_ ing would affect the whole body, and puniſh the corporation at 
REX large. But the corporation at large is not in fault here; the ma- 
3 jority of the body have obeyed the proceſs of the court of Chan- 
cery, as far as in their power lies, and are ready to put in their 
anſwer. But an individual, the warden, whoſe act is neceſſary 
to render that anſwer compleat, lies by, and refuſes to put the 
ſeal of the college to it. I believe it is the firſt inſtance of the 
kind; and the Court of Chancery has ſtaid its proceſs for the con- 
tempt, in mercy to the acquieſcing parties, that the Preſent ap- 
plication might be made. 
i Mr. Kenyon has ſaid very truly, that where there is no other legal 
j ſpecific remedy to attain the ends of juſtice, the courſe muſt be 
by mandamus, which is a prerogative writ ; and the very form of 
it, ſhews its object is to prevent a defect of juſtice. Thus it 
comes recommended by the Court of Chancery to have it ſpe- 
cifically done. But further, the parties out of caution have ap- 
plied likewiſe to the viſitor. He acquieſces in the application to 
this court for a mandamus, and very rightly. For who could ever 
entertain a thought or idea of this being a diſpute proper for the 
viſitor to decide. It is not a private diſpute; but a ſuit by a 
third perſon againſt the whole body, for the ſpecific performance 
of an agreement. An application to the viſitor in ſuch a caſe is 
nugatory ; for he cannot compel a ſpecific performance. But the 
court, if they have juriſdiction of the cauſe, will enforce it by 
their own means. 

So where an eſtate is in the college, that is, in the whole body, 
and they are to act in a truſt ; the viſitor cannot meddle in a mat- 
ter which is the proper ſubje& of ſuch truſt. Green v. Ruther- 

forth before Lord Hardwicke aſſiſted by Sir Jobn Strange, 1 V. eg. 

62. 
þ Then, 1s it new in principle to apply for a mandamas, to have 
| a corporation ſeal put to an inſtrument ? Certainly not. The caſe 

i Black. of the Lord High Steward of the Univerlity of Cambridge * is an 
Reps 547- authority upon the ſubject. Here, the application is for a manda- 
mus, to compel the warden to put the ſeal to an anſwer. If the 

parties have a right, we ſhall ſtop all proceedings by refuſing it, 

for the Court of Chancery cannot proceed without the ſeal is put. 

Doctor Windham ſeems to have miſconceived the conſequence 
of his affixing the ſeal to the anſwer of the fellows, and to think it 
will make his corporate anſwer inconſiſtent with his private ſepa- 


rate anſwer ; for he is of opinion the aa s ſuit is juſt, and 
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that the agreement ought to be executed. But his putting the 1776. 


—— on 

— 
rr 
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Devereux Edgar, being ſeiſed of the premiſes in queſtion, duly wards fays, 


ſuch deviſe 
made his laſt will, and among other things deviſed as follows: qa be vo; 


« I give and bequeath unto my daughter Temperance Edgar, all 2 to inverit- 


ance of heirs if 


that my farm or eſtate called the Breed farm, Cc. to hold the Se die wvirhour 


: Ne, and th 
ſame, from and after the death of my wife, to the ſaid Temperance eee 33 


my daughter, and to the heirs of her body lawfully begotten, and Nee 3 
5 : 1 ; is heir male. 

for want of ſuch beirs, to my right heirs for ever. Item, I give A common 

and bequeath unto my daughter Mary Edgar, all that my farm, fred bi, _— 


Sc. to have and to hold all the ſaid premiſes, to the ſaid Mary os _ 
my daughter, and the heirs of her body lawfully to be begotten time, i- 9504, 
immediately after the deceaſe of my wife. Allo I give to my eee 
faid daughter Mary Edgar, all that my farm, &c. to have and die without 
to hold the ſaid laſt mentioned farm and premiſes, from and 85 
immediately after my dear wiſe her mother's deceaſe, to the ſaid 

Mary, and to the heirs of her body lawfully to be begotten. 

And herein my mind and will is further declared, that in caſe 


either of my ſaid daughters, Temperance or Mary, ſhall happen to 
| | ale 


— 
1 


3 — 


1 
k 
is 
4 


college ſeal does not contradict his private ſeparate anſwer: And E 1 
by refuſing to put it, he defeats the end he wiſhes to obtain. 3 | 1 
As to the ſtatute concerning the college ſeal being put, Dr. Wizpuan. i 5 
Windham contends for a negative; and that the warden muſt be 1 
one. The words of the ſtatute are theſe : “ Hoc etiam volo, | Fl 
« ut ſolicitudine cautum fit, ut nihil ſigilletur, quod non per 1 
„ GARDIANUM et majorem Partem ſociorum mature deliberatum 4 
« concordatur, et per EOSDEM comprobatur.” I am clear theſe 'Þ 
words do not give the warden a negative. Warden and fellows Þ 
are a deſcription of the corporation; and the expreſſion * per ' 
« eofdem” without any repetition of the word gardianum muſt 1 
mean the major part of the body. Therefore I am of opinion a 1 
mandamus ought to go. | 1 
The three other Judges concurred. 1 
Per Cur. Rule for a nandamus abſolute. | 4 

1 

DRIVER ex dim. E DOG AR verſus EDGAR. 7 e 1 

N ejectment, upon not guilty pleaded, a verdict was found One deviſes A 
for the plaintiff, ſubject to the opinion of the court upon the ae _ 4 
following caſe. _ WO; 7 
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1776. die or . this life, ſingle, married, or widows, t leaving 
. children or child living at their deceaſe legally begotten, that 
. then her gift, legacy or bequeſt herein, or eſtate given her by 
Epcas. this my will, ſhall be entirely void, as to inheritance of heirs, 
and of none effect : and the eſtate ſo given her, fo dying without 
heirs of her body, ſhall deſcend and go to my heir male, and his 
heirs male; and he and they, ſo inheriting the ſaid bequeathedeſtate, | 
ſhall pay or cauſe to be paid to the ſurviving fiſter my daughter, 
the ſum of thirty pounds yearly, during her natural life, free 
of all taxes and deductions whatſoever. 

The ſaid Devereux Edgar died ſo ſeiſed as aforeſaid, leaving 
the ſaid Temperance his wife ſince deceaſed, Robert Edgar ſince 
deceaſed, father of the leſſor of the plaintiff, his eldeſt fon ; De- 
vereux Edgar his ſecond ſon, and two daughters, Temperance 
Edgar one of the deviſees who died unmarried, and Mary Edgar 
the other deviſee. In Hilary Term 1774, Mary Eagar ſuffered 
a common recovery of the premiſes in queſtion, the uſes of which 
recovery were to Herſelf in fee ; and afterwards made her will, by 
which ſhe deviſed part of the premiſes in queſtion to her niece 
Mary Edgar in fee, and the remaining part to her nephew De- 

| vereux Edgar the defendant in fee; and ſoon after died unmar- 
| _ ried without having revoked the ſame. 
The queſtion reſerved for the opinion of the court was, whe- 
ther the recovery ſuffered by Mary Edgar was ſufficient to bar 
| tl e ſeveral eſtates claimed by the leſſor of the plaintiff? 
This caſe was argued twice; firſt, in laſt term by Mr. Viſſin 
; for the plaintiff, and Mr. Davenport for the defendant; andnowin 
1 : this term by Mr. Mansfield for the plaintiff, and Mr. Wallace for 
| | 3 the defendant.— On the firſt argument Lord Mangſield ſaid he had 
not any doubt himſelf at that time, but wiſhed to look into a calc 
or two. The next day Lord Mansfield directed this cauſe to ſtand 
over for further argument, and ſaid; the firſt point is, whe- 
ther Mary the daughter had not neceſſarily an eſtate tail to the 
hour of her death : if ſhe had not, the deviſe to the heirs of her 
body muſt be a contingent remainder to them, as purchaſors. 

If ſo, the next remainder to the heirs male of the teſtator mult 

be void ; for there cannot be a contingent remainder limited 

upon a contingent remainder. The next point is, whether it 15 

poſſible for heirs of the body to take as purchaſors at all. Upon 

looking into the caſes, I have found one which is very like 


the preſent, in 2 Bac. Abr. 59, 60. Fountaine v. Gooch. The only 
3 | difference 
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difference 3 us caſe and this | is, „ the eſtate i is 
iven over upon an indefinite failure of iſſue at her death. 

In this caſe if it was only an eſtate for life in the daughter, 
ſuch life eſtate muſt be forfeited by the common recovery. 

For the plaintiff it was now inſiſted, that upon the whole of this 
will, the intention of the teſtator was not to give his daughter 
an immediate eflate. tail, which would have entitled her to ſuffer 
a recovery; but to give her an eſtate er liſe only, with a remain- 
der in tail to her children, provided ſhe had any living at her 
death; and if none, then to give the eſtate over to the teſta- 
tor's own heir male, with remainder to his heirs male. For 


by the ſubſequent clauſe, ** in caſe, &c.” it is plain that he con- 


ſidered the words “ heirs of her body” and children, as ſynoni- 
mous terms: But even if he did not, in providing for the event 
which has happened of the deviſee dying without heirs of her 
body, he expreſsly revokes that eſtate of inheritance. This was 
manifeſtly the teſtator's intention, and therefore the court will 
give effect to it. 


For the defendants, contra, it was argued, that by the words 


381 


I LY 


— — 


Driver 
wwerſus 
EpGaR. 


< heirs of her body, Mary the daughter clearly took an cate tail 
in the firſt inſtance; and that even ſuppoſing the teſtator to 


have uſed the words heirs of her body and children, as ſynoni- 
mous terms, yet the recovery was well ſuffered: For a deviſe to 
A. and her children, ſhe having none born at the time of the 
deviſe, is a good eſtate tail. 6 Co. 17. 6. If lo, the deviſe over 
cannot be an executory deviſe; for there can be no executory deviſe 
after an eſtate tail: Conſequently, if it can take place as a contin- 
gent remainder, it ſhall: and the rule of conſtruction has always been 
10; that is to ſay, wherever a contingency is limited to depend 
uponan eſtateof freehold which is capable to ſupport a remainder, 
it ſhall always be held a contingent remainder, and not an exe - 
cutory deviſe. 2 Saund. 388. Purefoy v. Rogers. 1 Lord Raym. 
208. in the caſe of Luddington v. Kime. This is fuch an eſtate 
of freehold in the daughter, as will ſupport a remainder; and 


therefore by the recovery that remainder is barred. —On the ſe- 


cond argument Mr. Fallace urged the caſe of Fountarnev. Gooch, 
2 Bac. Abr. 59. 60. as expreſsly in point. 


Lord Mansfield after ſtating the caſe ſaid, the validity of the 


recovery ſuffered by Mary, depends upon whether ſhe was te- 
nant in tail of that eſtate, or tenant for life only: And it is ne- 
ceſfary for the plaintiff to ſupport, that at the death of the teſta- 
tor, the was, (during her own life) tenant for life only. Now the 

* | _ eſtate 
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eſtate is given to her and the heirs of her body, which is an ef. 
tate tail: Nevertheleſs, the intention of the teſtator may reſtrain 
that eſtate of inheritance and confine it to an eſtate for life only. 
It is inſiſted that it was the intention of the teſtator, that the 
eſtate of inheritance ſhould be reſtrained: but, has the teſtator ſaid 
it ſhould be ſo during her life? No; he has only reſtrained it 
upon future contingencies. The firſt is, the event of her own 
death; but 'till that contingency happens the inheritance is in 


her. The ſecond is, upon her leaving no children 
If ſhe was only tenant for life under this deviſe, there is an end 


of the title upon the ſecond limitation : Becauſe, in that caſe, it 
is a limitation upon a contingent remainder which is void, 

Further, ſuppoſing her tenant for life only, by ſuffering this 
common recovery ſhe has committed a forfeiture. Who is 
to enter? The next heir male. Suppoſe ſhe had lived and 
had a ſon afterwards : the next heir male muſt take place, con- 
trary to the clear intention of the teſtator in that caſe. 


It is manifeſt that the intention of the teſtator was to prevent 


a common recovery being ſuffered. But where a teſtator intends 


that which by law he cannot do, the law will not allow his 


intention to take effect. If, therefore, ſhe was tenant in tail to 
the hour of her death, nothing is ſo clear, as that all conditions 
limited upon ſuch eſtate tail, are avoided by the common reco- 


very which has been ſuffered. And we are of opinion that Mary 


Thurſday, 
Feb. iſt. 


A Quaker's 
teſtimony on 
his affirma- 
tion, is admiſ- 
ſible in an 
action of debt 
on ſtat. 2 Geo. 
2 , . . 
gainſt bri- 
bery. 


bad: an eſtate tail. 
Per Cur: 8 for the defendant. 


Fd 


 ATCHESON verſus EvERITT. 


HIS was an action of debt upon the ſtat. 2 Geo. 2. 
c. 24. ſed. 7. againſt bribery. Plea, Not guilty, Ver- 
dict for the plaintiff. 

On behalf of the defendant, it was moved laſt term, that there 
might be a new trial; becauſe a guakter had been received as a 
witneſs on his affirmation ; and it was objected, that this being 
a criminal cauſe, his evidence ought not to have been received, 

It was argued laſt term by Mr. Dunning, Mr. Popham, Mr. 
Rooke and Mr. Buller for the plaintiff; and by Mr. ns ani 
and Mr, Morris for the defendant. 

Lord Mansfield then ſaid, This queſtion is very important, both 


as to all the Quakers in the kingdom, and to the general admini- 
2 ſtration 
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ſtration of juſtice. I wiſh, when the ſtat. 7 & 8 Vn. 3. c. 34. 
was made, that the affirmation of a Quaker had been put on the 
ſame footing as an oath, in all caſes whatſoever: And I ſee no 
reaſon. againſt it; for the puniſhment of the breach of it is the 
ſame. But even the indulgence they enjoy under this ſtatute, 
Was obtained with much difficulty and ſtruggle. The legiſla- 
ture formerly looked upon non-conformiſts as criminal; and 
| Quakers in particular, as obſtinate offenders. This only 889 
to increaſe their number: If they had been let alone, perhaps 
they would not have come down to theſe times. The more ge- 
nerous and liberal notions of the preſent times do not look 
upon real ſcruples in the light of an offence. The ſtatute 7 
S8 Vm. 3. c. 34. is, primd facie, made in eaſe of Quakers, In- 
deed, even at that time, they were ſafe where the Attorney Ge- 
neral could controul; but they wanted to be ſecure from the 
perſecution of private individuals. In this act, however, there 
is an exception to their being admitted as witneſſes in criminal 
cauſes ; and ſerving on juries. The queſtion therefore is, what 
the ſtatute means by the words “ criminal cauſes?” Diligent 
ſearch has been made by Sir Fames Burrow, and more ſo by my 
brother Afton, for precedents : and I believe they have furniſhed. 
all the cafes that are to be found. The reſult of thoſe caſes is, 
that the courts of late years have, in favour of the Quakers, 
relaxed their former ſeverity. Their affirmation has been receiv- 
ed in the caſe of an appointment of overſeers. 2 Str. 1219. 
So in the caſe of an attachment againſt a Quaker himſelf. 

No caſe has been found in which it has been refuſed, where 
the action, though in form a criminal action, in ſubſtance is a 


mere action between party and party. I thought there was one 


upon the ſtatute of hue and cry, 27 El. c. 13. but the ground 


upon which it was refuſed in that caſe was, that the Quaker. 


could not lay a foundation for the action without an afidavit. 


Vide ſect. 11. | 
In caſes, where an action, and an indictment, both lie for 


the ſame act; as in aſſault, impriſonment, fraud, &c. a Quaker is 
an admiſſible witneſs in the action, though not on the indictment. 

There being no caſe in point, it is a material circumſtance, 
that actions for penalties, are to a variety of purpoſes conſider- 
ed as civil ſuits. They may be amended at common law. To 
be ſure, the action in this caſe is not only given to recover a 
penalty, but it is attended likewiſe with dr/ab:/itzes, Therefore, 
it partakes much of the nature of a criminal cauſe. Moreover, 
the offence itſelf is not merely malun Probibitum, by ſtatute, but 


it was indictable at common law. | 
Upon 
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Upon general principles, I think the affirmation of a ee | 
ought to be admitted in all caſes, as well as the oath of a Jew, 
or a Gentoo, or of any other perſon who thinks himſelf really 
bound by the mode and form in which he atteſts. But how the 
hw is in reſpect of this particular caſe, I am at preſent not at 
all decided in my opinion. 

Afton Juſtice, This action certainly partakes of a criminal 
nature. The crime itſelf was puniſhable at common law ; and 
that puniſhment is now increaſed by additional penalties and 
diſabilities. I think an affirmation ought really to be put upon 
the fame footing as an oath. But at preſent there is no autho- 
rity to decide that this is a caſe in which it can be fo, by law, 
Therefore I am for time to adviſe. —The court, next day, order- 
ed this cauſe and another, viz. Atcheſon v. Gough, which depend. 
ed preciſely upon the ſame queſtion, to ſtand over 'till this term, 

Mr. Morris now argued for the defendant. It will be con- 


| tended that a 2yaker's affirmation ought in all caſes to be receiv- 


ed, where the oath of another man is received. We are not 
now in the caſe of a man who, in conformity to the ceremonies 
of his own religion, refuſes to take the general oath preſcribed 
by law But this is the caſe of a perſon who refuſes to take 


any oath at all. 
Till the ſtatute 7 & 8 Vm. 3. there was no doubt about 207 


receiving a Quaker's affirmation. But that ſtatute, in compli- 


ance with the prejudices of this ſe, broke in upon the rule of 
the common law, partly in favour to them, and partly for the 


general benefit of the ſubject. At the ſame time the legiſlature 


drew the line, by providing“ that nothing ſhould enable the af- 
« firmation of a Quaker to be received in any criminal cauſe :" 
and another ſtat. 22 Geo. 2. c. 30. ſect. 3. ſays, in any criminal 
* caſe.” But the court has already decided that cau/e and caſe are 
the ſame. The queſtion therefore is, whether the preſent is a 
criminal caſe or not? Crimes and puniſhments are neceſſary at- 
tendants on each other. Puniſhment is a legal term, and is un- 
derſtood to be in conſequence of ſome offence. The charge 


againſt the defendant is a charge of bribery, The ſtatute upon 


which the action is brought treats bribery as an ence through- 
out, and the perſon committing it as an fender. Conſequent- 
ly it conſiders bribery as a crime. It will be ſaid, on the con- 
trary, that this action to recover the penalty preſcribed by the 
ſtatute, is merely a civil action. That is not ſo. For bribery 
was a crime at common law: and the penalty given by the ſta- 
tute is up part of the fine due at common law to the pub- 

; lic 
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ba in ſatisfaction of the offence : beſides which, the ſtatute in- 
flicts additional pains and penalties which are alſo incurred by 
the judgment. | 

Secondly. To conſider this caſe upon the ſtatutes bf zeofazls. 
Though the proceedings in a civil action are amendable at com- 
mon law, yet this caſe, more than any other penal action, is not 
within the ſtatutes of jeofails: And cited Moore verſus Huſſey. 
Hob. 101. where in an action on ſtat. Weſtminſter 2. c. 35. the 
Court of King's Bench held, that the puniſhment of two years 
« impriſonment made it a penal action ;* and therefore reverſed 
the judgment given in the Common Pleas in that caſe for the 
plaintiff, © becauſe there were no plegii de proſequendo entered. 

Thirdly: Upon authorities. A Quaker's teſtimony is not ad- 
miſſible upon a rule for an information. 2 Strange 872. Nor 
upon rules to anſwer the matters of an affidavit. 2 Str. 946. 

With reſpect to indictments and all proſecutions, which upon 
the face of them are manifeſtly criminal ſuits, there can be no 
diſpute. The queſtion therefore is, whether it is the form 
alone, or the /ub/tance, that conſtitutes a criminal action? There 
are two Caſes to this purpoſe : 2 Str. 1219. where a rule for 
quaſhing an appointment of overſeers was held to be a civil ac- 
tion, and a Quaker's affirmation of ſervice of the rule admitted 
accordingly. But in 2 Str. 856. which was the caſe of an ap- 
peal of murder, though the appellant had a right to releaſe the 
appellee in every ſtage of the cauſe, a Quaker's evidence was re- 
jected, becauſe in ſubſtance it was a criminal proſecution, And 
it matters not whether the offence is of the greateſt or leaſt mag- 
nitude: If the end of the action is merely damages, a Quaker's 
affirmation is admiſſible: But wherever the end is puniſhment, 
as in this caſe, it is not. As to the caſe of Rex verſus Bell, An- 
dreus 200. and Rex verſus Chamberlayne there cited, they neither 
of them came up to this caſe. Here the penalty is not given as 
damages, but as part of the puniſhment : But if it were, ſtill 
this is a criminal action in reſpect of the additional pins and dit- 
abilities incurred by the judgment. And this is an anſwer to 
the objection, that if the party were arreſted and impriſoned for 
the penalty, ſo much does the action partake of a civil ſuit, that 
the defendant might be diſcharged under an act of inſolvency : 
But ſuppoſing he could be fo diſcharged, the inſolvent act could 
not remove the further pains and difabilities. 
_ Therefore, both upon the reaſon of the thing, and the authori- 
ties in the books, this is a criminal action, and conſequently 
a Quaker's aflirmation is not admiffible. 
| | 5 Mr. 
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Mr. Rooke contra for the plaintiff, The inclination of the 


court will be to receive this teſtimony : The Quakers objection 
to taking an oath is founded on real ſcruples of conſcience ; why 
ſhould not their religious prejudices be indulged as well as thoſe 
of a Jeu or a Mahbometan ; yet the teſtimony of theſe laſt is re. 
ceived even in criminal caſes. I do not contend, that a Quaker's 
teſtimony can be received in this country in criminal caſes ; but! 
contend that His is not a criminal caſe; and that in all cafe; 
which are not ſtrictly criminal, our magiſtrates will be inclined to 
receive it. The queſtion muſt be decided by the words of the ſta- 
tute 7 & 8. V. z. c. 34. The preamble is, to relieve Quakers from 
« proſecutions of contempt for not taking oaths when lawfully 
* required.” The ſtatute allows them to make affirmation in- 
ſtead of taking an oath ; but it provides, that their affirmation ſhall 
not be received in criminal cauſes. The general object of the ſta- 
tute ſeems to have been, to take theſe ſectaries out of the hands of 
private ſubjects, and to leave them wholly to the diſcretion of the 
crown. In civil ſuits, the ſubje& may ſue out an attachment of 
contempt, or may bring an action againſt any one who refuſes to 
obey a ſulpæna; but where the King's name is uſed, the Attor- 
ney General can ſtop the proſecution. In this caſe, therefore, I 
am rather of counſel for the whole body of Quakers, than for the 
plaintiff in the preſent action; for, if their affirmation is not ad- 
miſſible, they are, in ſuch caſes as the preſent, open to all the per- 
ſecution they ſuffered beſore the 7 & & Vm. 3. c. 34. was made 
for their relief. Es | 

The great queſtion is, Is this a criminal cauſe? The criterion 
of diſtinction between a criminal and a civil cauſe, is the Jorm of 
the proceeding, not the offence which occaſions it. An affault 
and nuiſance may be proſecuted either by action or by indict- 
ment; in the one caſe, a quaker's affirmation may be received; in 


| the other, not. The offence of bribery may be proſecuted either 


by action or indictment. The plaintiff has choſen to proſecute 
by action, ang in ſo doing he has procecded civilly, not criminally. 
This cauſe is in its form an action of debt ſor a ſpecial caulc, at 
the ſuit of a private ſubject. The plaintiff does not ſue fam pro 
rege quam pro ſeiifo: Re ſues in his own name only, and reco- 


vers the whole penalty, The declaration ſtates, that the defen- 


dant owes the money; and that though often requeſted, he re- 
fuſes to pay. The ground of complaint is, the non-payment of 
a debt. The action is founded upon that implied contract, which 
every ſubject enters into with the Nate to obſerve its laws. 3 Black. 

Com. 
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Com. 158. The plea is, nil debet; not that the defendant is not 1776. 

guilty. The judgment is to recover the debt; and the party im- 

priſoned for non- payment may have the benefit of the inſolvent 8 

act. Thus far, then, the whole is merely a civil proceeding. Evexirr. 
ut it is ſaid, there is a diſability incurred by the judgment, and 

therefore it is a criminal proceeding. To this it may be anſwer- 

ed, that the diſability is no part of the judgment, but only a con- 

ſequence of it: That the form of the proceeding is not affected 

by it ; that the being reſtrained from ſuing for a debt beyond time 

of limitation, is as much a diſability, as the being reſtrained from 

voting ; yet there is no doubt but that a Quaker may give evi- 

dence to prove a debt to be above fix years ſtanding. The legiſla- 

turecould not mean to exclude a Quaker's teſtimony in ſuch acaſe; 

for then the offence might frequently be committed with impu- 

nity. A Quaker may vote; mult athrm againſt bribery : He may 

be ſolicited, bribed, and proſecuted for perjury. Ought not all 

theſe ſtatutes to be taken in par: materia? If by his affirmation he 

can claim to vote, and clear himſelf from the imputation of b ri- 

bery, ought he not to be truſted as a credible witneſs to prove 

bribery in others ? 

As to authorities, there are none which ſay that this teſtimony 
ought not to be received, in a caſe like the preſent. The caſe of 
The King againſt Bell, Andr. 200, and the caſes there cited, are none 
of them in point againſt us; and they ſhew the ſtrong inclination 
of Lord Hardwicke's mind to receive the affidavits which were 
objected to. But the caſe of Middleton againſt Sir Wathyn Williams 
I ynne, is in point to ſhew that this is not a criminal cauſe. That 
was an action brought by Sir Vatꝭyn againſt Mr. Middleton on the 

flat. 7 and 8 Wm. 3. c. 7. for double damages for a falſe return. Sir 
M. had a verdict and judgment. Mr. Middleton brought error, and 
one error aſſigned was, that the judgment concludes the defend- 
ant is in miſertcorda, inſtead of awarding a capiatur. And that 
this being an action on a penal ſtatute, was not aided by the ſta- 
tutes of ſegiails. Lord Chief Juſtice Willes, in delivering the opi- 
nion of the judges in the Exchequer chamber, ſays, „they are 
not agreed whether the judgment is right or wrong, but they 
Hare all agreed, that if it is wrong, it is aided by the ſtatutes of 

* jeofails, It is true, the ſtatute 4G. 2. c. 26. excepts criminal 

* cales from the ſtatutes of jeofarls; but whether this ſtatute ” 
*and 8. V. 3. be penal or remedial, as this is nota criminal pro- 

* ſecution, the objection is aided.” This is ia point to ſhew the 
preſent is not a criminal proſecution; therefore, the evidence 
was properly received. 
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Lord Mansfield. When this caſe was argued before, I was de- 
firous, for many reaſons, that the queſtion ſhould be very fully 


ATCHESON conbderdd, all the caſes looked into, and ſolemnly argued again. 


wer/us 
EvVERITT. 


I think it of the utmoſt importance, that all the conſequences of 
the act of toleration ſhould be purſued with the greateſt liberali- 

ty, in eaſe of the ſcrupulous conſciences of diſſenters on the one 
hand; but ſo as thoſe ſcruples of conſcience ſhould not be preju. 
dicial to the reſt of the king's ſubjects. For a ſcruple of con- 
ſcience entitles a party to indulgence and protection, ſo far as not 
to ſuffer for it ; but it is of confequence that the ſubject ſhould 


not ſuffer too. 


I have been furniſhed with a great Wander of caſes, which have 
paſſed in this court, upon motions for attachments and other col- 
lateral matters, where the affirmations of Quakers have been re- 
fuſed. But theſe feem all to have ariſen from the haſty deciſion 
of a caſe of Hinton v. Byron *, II Vm. 3. (cited in Rex verſus 


Bell) where, on a motion for an attachment, the affidavit in ſup- 


port of the application, was by a Quaker on his affirmation. 
Barely upon that, the attachment was objected to, and not a 
word was ſaid in ſupport of it: but for a good reaſon :—The mo- 
ment the objection was made, the Quaker took the oath, or was 
ready to have taken it, and io the objection was not inſiſted on. 
And yet, it is remarkable, that the memory of theſe caſes has run 
through all the reſt, introduced very great confuſion, and not one 
of the authorities ſeems to have been argued or conſidered upon 
the act of parliament itſelf. But the preſent is not a caſe of that 
fort. This is the caſe of evidence offered at a trial in open cburt. 

This fect ſprung up during the troubles, and was found at the 
reſtoration, with many other ſects of non-conformiſts equally ſcru- 
pulous. At that time, the law conſidered their ſcruples of con- 
ſcience as a crime; and therefore, they were not allowed to be {ct 
up as an excuſe or juſtification of another offence. Therefore, 
when a Quaker, who was ſubpœnaed to give evidence, abſented 
himſelf, and an attachment iſſued in conſequence of it; he could 
not in excule ſay, that his conſcience prevented him from giving 
evidence; for that was a crime. So in the caſe of interrogatorics. 
Thecoenſequence was, he was obliged to anſwer, or be committed 
to priſon ; and if his obſtinacy continued, he lay there for life. 

The experience of eight and twenty years from the reſtoration 
to the time of the revolution, ſhewed that this obſtinacy was not 
merely a pretence or colour given to right and wrong; but that 


U , 
*The caſe of Hinton v. Pyran is not mentioned in the printed report of Aex v. 
Bali, Aunaretos, 200. 
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it was a SCRUPLE, and that the ſect was ready to go through all 
kind of ſuffering in the pertinacious adherence to it. 

A more liberal way of thinking prevailed after the revolu- 
tion *. The principles of toleration were explained and juſtified 
in conſequence of the writings of Mr. Locke, Lord Somers, and 
other great men of thoſe times: And a ſtatute paſſed, which, 
though not general, was very extenſive in the relief it afforded to 
ſcrupulous conſciences. That ſtatute was 1//m. & Mar. c. 18. 

commonly called the Toleration Act. 

In the feuth ſection of that ſtatute, the legiſlature takes notice 
that there was a ſect called Qyaters, who had religious principles, 
in which they differed from the eſtabliſhed doctrine of the church 
of England; and that one of their religious ſcruples was, the tak- 
ing an oath according to the form preſcribed by the law of Eng- 
land to Chriſtians: and therefore, the act enables them to give aſ- 
ſurance of their fidelity and allegiance to the ſtate, by what Imay 
call another form of oath ; becauſe it is appealing to the Deity for 
the veracity of what they ſhall ſay, and invoking his vengeance 


meets, A 


1776. 


ArCcHFSON 


verſus 
EVERI1 TT. 


© 2 Vegey, 


273. 276. 


if they utter what is falſe.— This ſtatute was followed about ſix 


years after by another ſtatute 7 & 8 Vm. 3. c. 34. which allows 
a Quaker to affirm in caſes, where other perſons are required to take 
an oath, But though the legiſlature had taken notice that they 
ought not to be puniſhed ſo far as barely their own opinion and 
ſcruples went; yet they did not extend the indulgence ſo as 
to let it operate in prejudice to the rights of other perſons. It is 
much, that even at that time they were not permitted to give evi- 
dence in this form in all caſes whatſoever. (I will ſtate the rea- 
ſons of it bye and bye.) It has been truly ſaid, that fince the 
caſe of Omichund verſus Barker *, and another caſe of great au- 
thority determined ſince, the nature of an appeal to heaven, which 
ought to be received as a full ſanction to evidence, has been 
more fully underſtood. I there argued, and the judges in deliver- 
ing their opinions agreed, that upon the principles of the common 
Jaw, there 1s no particular form eſſential to an oath to be taken 
by a witneſs: But as the purpoſe of it is to bind his conſcience, 
every man of every religion ſhould be bound by that form, which 
he himſelf thinks will bind his own conſcience moſt. Therefore, 
though the Chriſtian oath was ſettled in very early times, yet 
Jews, before the 18th of Edward the Firſt when they were ex- 
pelled the kingdom, were permitted to give evidence at common 
law; and were ſworn, not on the Evangeliſts, but on the Old Teſ- 
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tament. No diſtinction was taken between their ſwearing in a 
civil or in a criminal caſe. 

Since the caſe of Omichund verſus Barker, a queſtion was refer. 
red to all the judges of England, whether a Turk ſhould be per- 
mitted to ſwear on the Alcoran in a proſecution for a capital of. 
fence at the Old Bailey; and they were all unanimouſly of opinion 
that he might. 

It is objected, that the Quakers are the only people in the 
world who ever refuſed to ſwear ; but in ſubAance their affirma- 
tion is the ſame thing: The form only is different; for an affir. 
mation is a moſt ſolemn appeal and atteſtation to God of the 
truth. 

There is a -eemerkable caſe reported in 2 Sid. 6. where Dr. 
Owen, Vice Chancellor of Oxford, in the year 1657, being called 
as a witneſs, refuſed to kiſs the book; but deſired it might be 
opened before him, and he lifted up his right hand. The jury 
prayed the opinion of the court, if they ought to give the ſame 
credit to him as to a witneſs ſworn in the uſual manner; and 
Glynn Chief Juſtice told them, that in his opinion he had taken 
as ſtrong an oath as any other witneſs : but, ſaid he, if I were 
to be ſworn, I would kiſs the book.” 

There is a ſect in Scotland who hold it to be idolatry at this 
day to kiſs the book : But their own form of ſwearing is much 
more ſolemn. At Carliſie, in the year 1745, upon a proſecution 
of ſome of the rebels, there was no evidence but of this ſect, who 
would not kiſs the book; and a caſe was ſent up for advice, whether 
they could be received as witneſſes. It was the opinion of thoſe 
who were conſulted here, that the evidence might be received; 
but it was not an object, and the proſecution went no further. 

With regard to the exception againſt the teſtimony of Quakers 
in criminal proſecutions, it was occaſioned by a ſtrong prejudice in 
the minds of the great men who paſſed the Hat. 7 & 8. Wm. 3. 
c. 34. I havelooked into the debates of thoſe days, and find that 
every ſtep and clauſe of the act was fought hard in the Houle of 
Commons, and carried by {mall majorities. I know not whether 
the exception came in by way of amendment, but I think it did. 
It was firſt a temporary act, for /even years only. By ſlat. 13 Vm. 3. 

£.4. it was continued for e/ever years; and in the year 1713 there 
was an application to the Houſe of Commons to make it perpe- 
tual, but it was rejected. An application was afterwards made to 
the Houſe of Lords, who paſſed the bill, and it went down to the 


| Houſe of Commons; but they would not give it even a firſt read- 


ing. 
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ing. The whole hiſtory of the act may be ſeen in a very incorrect 
work, which never received the author's finiſhing hand: I mean 
Dr. Sie four laſt years of Queen Anne; and it is obſervable 


that Dr. Sit commends the Houſe of Commons for the op- 


poſition they gave to the act, 

On the acceſſion of the preſent family to the throne, it was made 
perpetual, by ſtat. 1 Geo. 1. ft. 2. c. 6. But the exception till 
remained in criminal caſes or criminal cauſes: and it is extraordi- 
nary, that though many alterations were made in it by „lat. 8 Geo. 1. 
6. 6. yet no variation was made as to this particular; which 
in ſome inſtances bears hard upon the Quakers, and leaves them 
in a worſe condition than they were when their ſect firſt aroſe. 
For before the fat. 7 & 8. Vm. 3. c. 34. if a Quaker were in- 
dicted for a capital offence, he might call Quakers as witneſſes in 
his defence, and that without oath; for formerly the priſoner's 
witneſſes were not ſworn. But now by Hat. 1 Ann. fe. 2. c. g. 
|. 3. all perſons examined in criminal caſes muſt be examined 


on oath, both for and againſt the crown ; therefore if a Quaker 


be indicted, he cannot have the benefit of Quaker teſtimony. 

It is not poſſible to ſay why the exception was made; but it is 
made, and muſt be followed. | | 

The effect, however, is, that it is an exception not to be ex- 
tended by equity. In remedial caſes, the conſtruction of ſtatutes 
is extended to other caſes within the reaſon or the rule of them. 
But where it is a hard poſitive law, and the reaſon is not very 
plainly to be ſeen, it ought not to be extended by conſtruction. 

We come then to this queſtion : Is the preſent a criminal 
cauſe? A Quaker appears, and offers himſelf as a witneſs ; can 
he give evidence without being ſworn? If it is a criminal caſe, he 
muſt be ſworn, or he cannot give evidence. 

Now there is no diſtinction better known, than the diſtinction 
between civil and criminal law; or between criminal projecutions 
and crvil actions. 

Mr. Juſtice B/zci//one, and all modern and ancient writers upon 
the ſubject diſtinguiſh between them. Penal actions were never 
yet put under the head of criminal law, or crimes. The con- 
ſtruction of the ſtatute muſt be extended by equity to make this 
a criminal Cauſe. It is as much a civil action, as an action for 
money had and received. The legiſlature, when they excepted to 
the evidence of Quakers in criminal cauſes, muſt be underitood to 
mean cauſes zechnically criminal; and a different conſtruction 
would not only be injurious to Quakers, but prejudicial to the 
reſt of the King's ſubjects who may want their teſtimony. The 
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caſe mentioned hy Mr. Rooke of Sir Watkins I/illiom Wynne verſus 
Middleton *, is a very full authority, and alone ſufficient to warrant 
thedifib@icn between civil and criminal proceedings. In that caſe 
the queſtion was, whether the far. 7 & & Nn. 3. c. 7. was penal 
or remedial : The court held“ it was not a penal ſtatute, But 
« ſuppoſing it was to be conſidered as a penal ſtatute, yet it was alſo 
* a remedial law ; and therefore the objection taken was cure by 
% fat. 16 & 17 Car. 2. c. 8. Now the words of exception in that 
ſtatute, and alſo in tat. 32 Hen. 3. c. 30. and ONS. 18 Eli. c. 14. 
are ©* penal actions, and crimina/ proceedings.” But Lord Chief Juſ. 
tice Willes, in delivering the ſolemn judgment of the court, lays, 
there is another a& which would decide of itſelf, if conſidered inthe 
light of a new law, or as an interpretation of what was meant by 
penal actions in the „at. 16 & 17 Car. 2. c. 8. This is the ſta- 
tute of jeofazrls 4 Geo. 2. C. 26. for turning all law proceedings 
into Engliſb, and it has this remarkable concluſion, ** that every 
« ſtatute of jeofails ſhall extend to all forms and proceedings in 


' «© Engliſh (except in criminal caſes) ; and * this clauſe ſhall be 


© conſtrued in the moſt beneficial manner.” This is very deciſive, 

No authority whatever has been mentioned on the other fide, 
nor any caſe cited where it has been held that a penal action is a 
criminal caſe; and perhaps the point was never before doubted. 
The ſingle authority mentioned againft receiving the evidence of 
the Quaker in this caſe is, an appeal of murder +. But that is 
only a different mode of proſecuting an offender to death, Inſtead 
of proceeding by indictment in the uſual way, it allows the re- 
lation to carry on the proſecution for the purpoſe of attaining 
the ſame end, which the King's proſecution would have had, if 
the offender had been convicted, namely, execution: and there- 
fore, the writers on the law of Exgland claſs an appeal of mur- 
der in the books under the head of criminal caſes. 

With regard to caſes that haye been cited as happening 
here, it is aſtoniſhing that it ever ſhould have been doubted 
after the act of toleration, and after the fat. 7 & 8 Vm. 3. c. 34. 


when an attachment was moved for againſt a Quaker, whe- 


ther or no he ſhould be at liberty to give an anſwer on his 
ſolemn affirmation, without being obliged to take an oath. 
But it is true that it was doubted three times in Lord Hard- 
wicke's time, and never reſolved “*; for the court avoided the 
queſtion by diſcharging the rule upon ſome other matter. I con- 
fider it, that as to his own anſwers, he is a good witneſs ; for after 
the act of toleration, it was ſettled in the caſe of Sir Thomas Har- 


rien, Chamberlain of the city of London, verſus Evans, purſuant 
$ 7 > W 
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to the opinion of all the judges except one, ** that a diſſenter from 
i the Church of England is not guilty of a crime, * by hav- 


« ing that religious opinion 
1 Quakers 


— 


* The particulars of that caſe were as follow. Harriſon levied a plaint in the 
riff court of the city of London againſt Evans in a plea of debt for fix hundred 
pounds, for not ſerving the office of ſheriff, having been duly nominated, elected into 
and publicly called upon to give his conſent to take upon him the ſaid office pur- 
ſuant to the charter of King John, the acts of the Common Council, Sc. The 
defendant pleaded fit, the corporation act, 13 Car. 2. ff. 2. c. 1. ect. 12. by 
which it is enacted, That no perſon ſhall be elected into any office, or place in 
« the act mentioned concerning the government of any corporation, who ſhall not 
« within one year before his election have received the ſacrament of the Lord's 
Supper according to the rites of the church of England, and have taken the oaths 
« of allegiance and ſupremacy, and ſubſcribed the declaration in the ſaid act ſpe- 
e eified: And in default thereof, every ſuch placing, election and choice, is de- 
« clared to be void.” The defendant further pleaded the toleration act, 1 Vn. 
and Mar. c. 18. and then pleaded in ſubſtance and to the effect following: That 
the office of ſheriffs of London, is an office to which the proviſion of the ſtat. 13 Car. 
2. ff. 2. c. 1. extends; that he is, and was at the time of the pretended elec- 
tion of him to the ſaid office, a Proteſtant diſſenter, qualified agreeably to the terms 
of the ſtat. 1 Wm. and Mary, c. 18. and that he had not, within one year next before 
the ſaid pretended election, taken the ſacrament of the Lord's Supper according to the rites 


of the Church of England, nor had ever, or could he in conſeience take the ſame, and | 


that he-was not bound by law to take the ſame, of which the Liverymen of the 
city had due notice at and before the time of the election; and by reaſon of the pre- 
miles, Ac. the ſaid liverymen were prohibited from electing him to the ſaid office; and the 
laid defendant was diſabled, and utterly incapable of being elected to be one of the ſheriffs 
of the ſaid city of London, and thereby the ſaid ſuppoſed election was void. The plain- 
tiff in his replication ſet forth the ſtat. 5 Geo. 1. c. 6. ect. 1. for quieting and ef- 
tabliſhing corporations, by which it is enacted, © That all perſons actually in the 
<« poſleflion of any office, and who are required by ſtat. 13 Car. 2. fl. 2. c. 1. to 
« take the ſacrament of the Lord's Supper according to the rites of the church of 
* England within-one year, &c. ſhall be confirmed in their reſpective offices, not- 
« withſtanding their omiſſion to take the ſacrament as aforeſaid, and ſhall be in- 
« demnified from all incapacities, &c.“ 

To this replication the defendant demurred. The plaintiff joined in demurrer, 
and, on argument in the ſheriff's court, judgment was given on the demurrer 
for the plaintiff. The defendant brought a writ of error returnable in the court 
of huſtings of Common Pleas in the city of London, aſſigned the general errors, and 
the plaintiff rejoined there was no error : The court of huſtings affirmed the judg- 
ment, Upon which the defendant obtained a ſpecial commiſſion of errors direct- 
ed to Sir John Willes Chief Juſtice of the C B. Sir Thomas Parker Chief Baron, 
dir Michael Foſter, Juſtice of R. B. The Honourable Henry Bathurſt, Juſtice C. B. 
and Sir Eardly Wilmot, Juſtice of R. B. or any two of them, to inſpet the ſaid judg- 
ment and affirmance thereof at Guildhall. After three folemn arguments before 
the Judges, in the faid commiſſion named, on the 125 of 17625 the ſaid ſe- 
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Quakers therefore, ſince that act, are not in the eye of the lau 
guilty of a crime by ſaying that ſincerely they cannot ſwear 
according to our form of oath. It is a fair excuſe for them, 
and a reaſon for diſpenſing with the uſual form; otherwiſe by 
reaſon of their ſcruples they would be impriſoned for life; for 
you cannot take their anſwer upon interrogatories. 

Neither of the acts diſpenſe with a Quaker's giving evidence 

in a criminal caſe; and an attachment will go upon refyfa]. 
But he might now ſay the er eparrag acts 1 me, and take 
notice of my ſeruples. 
It is remarkable that the ſtat. 7 & 8 Vm. z. c. 34. in the fitſt 
ſection, gives Quakers. a right to affirm in 4 caſes whatever 
where another man may take an oath, This is general; and 
it is inſerted by way of exception only that he thall not be ad- 
mitted in @ criminal cauſe. It is a purgation of himſelf not 
giving evidence when he is to anſwer interrogatories. 

In the caſe of Rex verſus Turner * on a motion to quaſh an 
appointment of overſeers, the court ſaid, though the proſecution 
is in the King's name, the end of it is a civil remedy, and very 
properly allowed the Quaker' 8 affirmation to be read. 

It is extraordinary that upon all the caſes of ha: not 


one was argued upon the ground of it's being a criminal caſe; 


and to be ſure the exception might as well hold on an affirmation 


* Mr. Baron 
Perrait, 


taken to hold to bail; | becauſe it deprives a man of his liberty. 
The very laſt attachment for non- performance of an award was 
obtained in this court upon a Quaker's affirmation, and not 


a word ſaid by way of * to it. That was the caſe of Tay- 


lor verſus Scott. 


_—Y 


veral judgments of the ſheriff's court, * the court of huſtings, were reverſed by 
the unanimous opinion of all the Judges, in the faid commiſſion then ſurviving, 
Lord Chief Juſtice Willes being before that time dead. 

The plaintiff afterwards brought a writ of error returnable in Parliament, which 
was argued by Mr. Charles Yorke, and Mr. Norton for the plaintiff; and by Mr. De 
Grey and Mr. Willes for the defendant : And on February 4th 1767, counſel hav- 
ing been fully heard, the following queſtion was put to the Judges: Whether, 
« upon the facts admitted by the pleadings in the cauſe, the defendant is at liberty 
« or ſhould be allowed to object to the validity of his election on account of his not 
60 having | taken the ſacrament according to the rites of the church of England wich- 
«in a year before, i in bar of. this action ot 

The Judges differing in opinion were heard feriatim: Sir of the Judges. preſent 
delivered their opinions with their reaſons in the affirmative ; z and the remaining Judge“ 
preſent delivered his opinion with his reaſons in the negative. Whereupon it was 
ordered and adjudged that the judgment given by the commiſſioners delegates, reverſing 


the judgments given by the ſheriff's court, and court of huſtings, be ned. 
| | We 


Hilary Term 16 Geo. 3. B. R. 


395 


—— 


—— 


We are not under the leaſt embarraſſment in the preſent caſe: 

for there is not a ſingle authority to prove, that upon a penal ac- 
tion a Quaker's evidence may not be received upon his affir- 
mation. Therefore, I am of opinion that Mr. Juſtice Nares did 
perfectly right in admitting this Quaker to be a witneſs upon his 
affirmation; and conſequently that the rule for a new trial 


ſhould be diſcharged. 


The three other Judges concurred. 
Rule 3 


Mr. Rooke mentioned that. in Co. Litt. 284 and 287, the writ 
of appeal is ranked under placita criminalia. 


BexwELL verſus 'CurisTIE. 


HIS was an action on the caſe, brought by the'plain- 
tiff againſt the defendant an auctioneer, and ſo ftated to 
be by profeſſion in the declaration, for careleſsly and negligent- 
ly ſelling the plaintiff s gelding, which he had directions not to 
let go under 151. for a leſs ſum, viz. 67. 16 f. 6 d. contrary to 
ſuch directions, and contrary to his -undertaking not to ſell it 
under the ſaid ſum of 157. Plea not guilty. Verdict for the 
plaintiff, ſubject to the opinion of the court upon this queſtion ; 
whether, under the circumſtances of this caſe, the auctioneer was 
bound to bid for and buy in the horſe, if no one bid to the 
amount of 157. for it? The calc at the trial appeared to be, 
that the auction at which the horſe was ſold, purported to be“ à 
« ſale of goods and effects of a gentleman deceaſed, at his houſe 
© in the country, by order of the executor.” The horſe was not 
mentioned in the catalogue ; but was ſent by the plaintiff to be 
ſold, with a written order not to let him go under 15/7. and the 
plaintiff had no other connexion with the ſale, The conditions 
of ſale were © that the goods ſhould be ſold to the beſt bidder.” 
Lord Marsfeld upon reporting the caſe ſaid, that the practice at 
auctions of owners buying in their own goods, ſtruck him as a 
fraud upon the public; and that the nature of theſe  fales re- 
quired the goods ſhould go to the beſt real bidder. | 
Mr. Mansfield and Mr. Morgan for the plaintiff inſiſted, that 
the defendant ought to have obeyed his inſtructions, and not 


have let the horſe go under the 15 J. That by taking the horſe 


from the plaintiff's ſervant and putting him up to auction, he had 


engaged not to ſell it for leſs than 15/7: and therefore his doing 
ſo 


1776. 
Aren to 


verſus 
EvekriTT. 


Saturday 
Feb. 3d. 


Action does 
not lie againſt 
an auctioneer 
for ſelling a 
horſe at the 
higheſt price 
bid for him, 
contrary to 
the owner's 
expreſs di- 
rections not 
to let him go 
under a larger 
ſum named. 
Otherwiſe, if 
the owner had 
directed the 
auctioneer to 
/et the horſe 
up at ſuch a 
particular 
price ; and 
not lower. 
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1776. ſo was a fraud upon the plaintiff, who f not have left 
the horſe with the defendant, much leſs have had it put up to {je 
"ICS! at all, if he had not underſtood the defendant meant to com- 
Cunsriz, Ply with his directions, and that it was legal for him fo to do. 
That this was the practice at all auctions; conſequently, if an 
univerſal practice, could be no fraud on any body. But in fact, 
this was no more than a direction to fet the horſe up at that 

price, and that there ſhould be no bidding under. 

Mr. Wallace and Mr. Dunning for the defendant inſiſted, that 
it would have been a fraud upon the ſale if the auctioneer had 
bid or provided a bidder to puff this particular lot or any other 
lot in the ſale; and therefore, the action could not be Main. | 
tained. 

Lord Mansfield. The matter in queſtion is in itſelf of ſmall 
value; but in reſpect of the principles by which it muſt be govern- 
ed, it is a queſtion of great importance. Since the trial I have 
mooted the point with many who are not lawyers, upon the mo- 
rality and rectitude of the tranſaction. The queſtion i 1s, whether 
a bidding by the owner of goods at a ſale under theſe conditions, 

namely, that the higheſt bidder ſhall be the purchaſor, and if a 
« diſpute ariſe, to be decided by a majority of the perſons pre- 
te ſent,” is a bidding within the meaning of ſuch conditions 
of ſale? 

There is no expreſs andertoking on the part of the defendant, 
nor is it, as has been ingeniouſly ſaid, a direction that there 
ſhould be no bidding under 1 5 J. which might be fair: But the 
direction given to the defendant is, not to let the horſe go under 

« 15/1.;” which implies there might be a bidding under that 
ſum. The queſtion then is, whether the owner can privately 
employ another perſon to bid for him.-—The baſis of all deal- 
ings ought to be good faith; ſo, more eſpecially in theſe tranſ- 
actions, where the public are brought together upon a confi- 
dence that the articles ſet up to ſale will be diſpoſed of to the 
higheſt real bidder : that could never be the caſe, if the owner 
might ſecretly and privately inhance the price, by a perſon em- 
ployed for that purpoſe; yet tricks and practices of this kind 
daily increaſe, and grow ſo frequent, that good men give into the 
ways of the bad and diſhoneſt in their own defence. But ſuch 
a practice was never openly avowed. An owner of goods ſet up 
to ſale at an auction never yet bid in the room for himſelf. If 
ſuch a practice were allowed, no one would bid. It is a fraud 
upon ms ſale, and — the * The diſallowing it is no 

| ol RI 
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hardſhip upon the owner. For if he is unwilling his goods 
| ſhould go at an under price, he may order them to be ſet up at 
his own price, and not lower : Such a direction would be fair : 
Or he might do as was done by Lord Aſbburnbam, who fold a 
large eſtate by auction; he had it inſerted in the conditions of 


ſale, that he himſelf might bid once in the courſe of the ſale : - 


and he bid at once 15 or 20,000/. Such a condition is fair; 
becauſe the public are then appriſed, and know upon what terms 
they bid. —In Holland it is the practice to bid downwards. 

The queſtion then is, is ſuch a bidding fair? If not, it is no 
argument to ſay it is a frequent cuſtom : Gaming, ſtock-jobbing 
and ſwindling are frequent. But the law forbids them all. 
Suppoſe there was an agreement to abate ſo much ; which is the 
caſe where goods are ſold by one perſon in the trade to another : 
they abate ſometimes 10 or 15 per cent. Such an agreement be- 
tween the owner and a bidder, at a ſale by auction, would be a 
groſs fraud. What is the nature of a ſale by auction? It is, 
that the goods ſhall go to the higheſt real bidder. But there would 
be an end of that, if the owner might privately bid upon his own 
goods. There is no contract with the auctioneer. He is only 
an agent between the buyer and ſeller. He may fairly bid for a 
third perſon who employs him, but not for the owner. 

In this caſe, there is another fraud put upon the public, For 
by the catalogue the goods are deſcribed to be“ the goods of a 
*gentleman deceaſed, and ſold by order of the executor.” Upon 
this repreſentation, many people would attend to bid, on a ſuppoſi- 
tion that the goods were neceſſarily to be fold at al! events, whe- 
ther valuable or not valuable; whereas they might have their ſuſpi- 
cions if they were the property of perſons living. Horſes, or any 
other ſpecies of property, belonging to perſons that are dead, are 
not ſo likely to be faulty, as thoſe which are parted with by per- 
ſons in their life-time. 


1776. 


BexweLL 
verſus 
CHRISTIE, 


We all remember the ſale of a gentleman's wines z, where vaſt * Mr. Bras 
quantities had been ſent in belonging to other perſons: And all 1 


ſold at a very high price, under an idea they were his. The con- 
ſequence was, molt of the buyers were taken in. 

Therefore, upon full conſideration, I am of opinion, that a 
bidding by the owner in the manner contended for, and agree- 
able to the directions given in this caſe, would have been a 
fraud upon the ſale: And conſequently, that this action againſt 
the defendant as auctioneer, cannot be maintained. 

Aſton Juſtice. I am of the ſame opinion. The directions in 


this caſe are neither agreeable to the catalogue or the conditions. 
5 J Mr. 
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1776. Mr. Juſtice Willes and Mr. Juſtice Aub were of the ſame 
—— opinion, 
a) fag Per Cur. Rule for a new trial without coſts, altered to a 


verſus 
Cuxisris, nonſuit without coſts. 


Vide ſtat. 17 Geo. 3. c. 50. ſect. 10. and ſtat. 19 Geo. 3. c. 56, 
fect. 12. 


Same day. ALEXANDER verſus VAUGHAN. 


One whe = T HIS was an action of treſpaſs againſt the meſſenger to a 
traded zo — 
land, whether commiſſion of bankruptcy for ſeizing the books, papers, 


native, deni- and bills of exchange of the plaintiff. 


zen, or alien, 


. The defendant pleaded, 1/, the general iſſue. 2dly, A; uſtifica- 
England, but tion under the ſtatute 13 Eliz. c. 3. gdly, A juſtification under x 
comes over... commiſſion of bankruptcy ifſued againſt the plaintiff, ſetting forth 


here occaſion- 


ally, and com the proceedings at large.—To the /a/# plea, the plaintiff replied, 


mits an act o 
bankruptcy, that he was not a merchant and trader, and a perſon within the 
is an object of 


che bankrupt deſcription of the bankrupt laws. _ 

laws. At the trial before Lord Mangſield at the ſittings after Michae!- 
mas term, 1775, at Weſtminſter, a general verdict was found for 
the plaintiff. 

Upon a motion by Mr. Wallace for a new trial, Lord Mans- 

feld reported the caſe ſhortly thus: 

Alexander, the plaintiff, who was a native of Scotland, reſided 
there, and had a great houſe of trade at Edinburgh: beſides that 
buſineſs, he was concerned as partner with Bell and Company in a 
great brewery. In both characters he might be conſidered as one 
of the greateſt traders in Europe, and he traded to all parts of the 
world. He comes to England, and being there occaſionally, is ar- 
reſted, and lies in priſon 7wo months, which is an act of bank- 
ruptcy. 

The queſtion is, whether by the Exgliſb ſtatutes againſt bank- 
rupts, a perſon, to come within the meaning and deſcription of a 
trader there named, muſt not be a re/dent trader; that is, whether, 
as the act of bankruptcy muſt be local, in England, the trading 
ſhould not be ſo likewiſe; or whether ſuch a perſon as the plain- 
tiff, coming occa/ionally to England, is liable to the A iſh laws 

againſt bankrupts. 

This is the general queſtion. But the defendant inſiſts, that 

be the general queſtion as it may, the plaintiff in fact traded ix 
England after his coming here, and ſeveral inſtances were given in 
evidence 
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evidence at the trial, and left to the jury. But they are not neceſ- 
fary to be moved till the court has decided the firſt point; there- 
fore let the rule be to ſhew cauſe why a nonſuit ſhould not be en- 
tered, with liberty to move for a new trial, if the court ſhould be 
of opinion with the plaintiff, 

Mr. Dunning, Mr. Davenport, and Mr. Lucas now ſhewed 
cauſe. 

The general queſtion is, Whether a Scotch trader, occafionally 
coming to England, and committing an act of bankruptey, is en- 
titled to the benefit of the laws againſt bankrupts in England. 
Theyargued he wasnot. That the deſcription of perſons who may 
become bankrupt by the ſtatute 13 El. c. 7. flat. 1 Fac. 1. c. 1 5 
and fat. 21 Fac. 1. c. 19. is, © merchants or other perſons uſing 
« the trade of merchandize, &c. being ſubjects born of this realm or 
« Jenizens.” That one of the acts of bankruptcy ſpecified by the 
| ſtatutes, is departing the realm, which cannot be ſaid of a fo- 
reigner. That a Scotchman, ſince the union, is as much a foreigner 


in reſpe& of theſe ſtatutes, which do not extend to Scotland, as 


any other alien ; and therefore to ſay that from the circumſtance 
of the plaintiff's trading 20 England, the bankrupt laws upon his 
arrival here immediately attach upon him, would be to make the 
bankrupt laws binding upon all the world, Such a conſtruction 
would alſo be attended with the moſt miſchievous conſequences, 
as it would be an encouragement to indigent foreigners to reſort 
to this country, merely for the purpole of clearing themſelves by 
a commiſſion, and highly injurious to their creditors, who might 
not even have notice of it, till after the certificate was obtained. 
Mr. Wellace contra, for the defendant, inſiſted that the plain- 
tiff was an object of the bankrupt laws. That by fat 21 Fac. 1. 
c. 19. ſe. 15. Strangers, as well as natural born ſubjects and 
„ denizens are expreſsly made liable to the bankrupt laws.” A 
man born here, and eſtabliſhed in a foreign country in trade, com- 
ing over here, is liable to a commiſſion. An alien coming here 
is liable to be arreſted, and to all demands of creditors. He may 
athgn all his effects for the benefit of his creditors, and there is no 


diſtinction between Scotch, Triſh, Dutch, French, or any other 


alien. He cited ex parte Smith, from Mr. Philip Carteret Webb's 
notes, before Lord Harwicke, 23d December 1737. John Aſh- 
% went from England in 1720, and reſided in Barbadoes till 
1735, Where he was a factor, and planter, and traded to Eng- 
land, by ſending goods from his plantations, and receiving goods 
back again — in England; and diſpoſed of goods, out from 

England 


—— — 


1776. 


ALEXANDER 
verſus 
VaAuGHAaNn, 
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% England to Barbadoes, for merchants in England as a factor; 
< and being greatly indebted, came to England in April 1737; 
% and committing an act of bankruptcy, a commiſſion iſſued.” 
Upon a queſtion whether he was within the ſtatutes of bank. 
rupts, the caſe of Sedgewick verſus Bird, 1 Salk. 110. Dodſworth 
verſus Anderſon, 2 Fones 141, 142. and Raym. 175. S. C. were 
there cited. Lord Hardwicke ſaid, If this point had not been 
& decided in Sedgewtick's cafe, he ſhould have doubted ; but as it 
« was there decided, he held himſelf bound by that determing. 
4 tion.” This doctrine was again recognized by Lord Hard. 
wicke in a caſe ex parte Williamſon, 2 Ves. 249. 252. and 1 At. 
82. S. C. In this latter caſe, Lord Hardwrcke treated it as a ſet. 
tled point, that a trader abroad, who has traded zo England, com- 
ing over here, is an obje& of the bankrupt laws ; his only doubt 
was, whether there was not ſome colluſion.— But it is clear there 
can be no colluſion in this caſe, becauſe the plaintiff himſelf diſ. 
putes the commiſſion. 


Mr. Mansfield was going to argue on the ſame fide ; but Lord 
Mansfield ſtopped him, ſaying, he had rather hear what anſwer 
could be given to the authorities cited, and whether the court 
was not bound down by them. 

Mr. Dunning and Mr. Davenport in reply, ſaid, that as to the 
caſe of Sedgewick verſus Bird, the matter did not undergo a diſcuſ- 
ſion before the court upon argument, but was only held fo on a 
trial at bar; which, in fact, was not of much higher authority than 
an opinion at 2 prius. And therefore it was more than probable, 
that the court did not, at the time, weigh the extenſive bad con- 
ſequences attending ſuch a determination. That that caſe, like the 
others, was moſt probably the caſe of an Exgliſbman returning from 
abroad hither. That as to the caſes of A/bley and Williamſon, they 
both ſubmitted to the commiſſion ; and therefore, it was but rea- 
ſonable that the creditors abroad ſhould have time to come in and 
prove their debts. They again inſiſted, that an actual reſidence in 
England was neceſſary to ſubject a man to the bankrupt laws, and 


that the particular act of bankruptcy deſcribed in the ſtatutes of 


«© departing the realm,” muſt mean a departing from the bankrupt's 
home; but it could never be ſaid that a perſon nor re/ident in Eng- 
land, departed from England as his home; much leſs could it be 
faid of a foreigner, who had never before been in England in his life. 

Lord Mansfield. There have been many things ſaid at the bar 


which have nothing to do with the queſtion now before the court. 
1, With what view the commiſſion was taken out. 2dly, With 


what 
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what view'the plaintiff lay in priſon, or why he now oppoſes the 
commiſſion. 3dly, To what amount the plaintiff traded in Eng- 
land. 4thly, The inſtances of his trading in England. All 
theſe are out of the queſtion. For apatite) the general 
queſtion to be with the plaintiff, I left the inſtances of trad- 
ing to the jury, who thought they were not ſufficient proof of the 

laintiff's having traded in Exgland, and as. to that point, I gave 
the defendant Jeave to move for a new trial. The time of: the 
plaintiff's being in Eng/and is allo immaterial. 

The caſe is imply this; a merchant who has traded to England, 
but who is a native of, and conſtantly reſident in, a country not 
ſubject to the Engliſb ſtatutes concerning bankrupts, comes oc- 
caſionally to England, is arreſted, and lies in priſon two months, 
which is an act of bankruptcy. The queſtion is, whether ſuch 
perſon, having traded fo England, not 15 CRE is an object of 

the bankrupt laws ? 

The circumſtance of a trader being a natural born ſubject, or a 
foreigner, makes no difference. The Jaſt ſection of fat. 21 Fac. 
1. c. 19. expreſsly declares, that “ ſtrangers, as well as natural 
* born ſubjects and denizens, ſhall be ſubject to the bankrupt 
« laws;” and therefore it puts that point out of the caſe. But it 
ſtill leaves the queſtion, whether both natives and foreigners i muſt 
not be traders in England. 

I own, when the general queſtion was ſtarted at the trial, I felt 
great objections, upon principles of juſtice, to the idea of a fo- 
reigner, occafionally coming here, being ſubject to the bankrupt 
laws. Whoever gives credit, gives it upon the property a man 
has in the country where the credit is given. I was alſo ſtruck 
with the very inconvenient conſequences that might ariſe in dif- 
ferent parts of our dominions, if a trader might come over here be- 
hind the back of his creditors, hurry through a commiſſion, and 
obtain his certificate, before his creditors abroad could even know 
the commiſſion bad iſſued. On the other hand, it appeared there 
was a locality in the deſcription of the acts of bankruptcy, and 
that the trader, whether a native or foreigner, muit be i England 
when he commits an a& of bankruptcy. Therefore I determined 
not to give any binding opinion at 2½% Prius. 

The caſe ex parte Williamſon, 1 Atk. 82. did not ſtrike me then, 
as it does now; for the opinion there given was not an opinion 
founded on any part of the caſe before the court. At the ſame 
time I never doubted but that many ſuch commiſſions have i{- 
ſued, and that many perſons have come from Ireland and the 


plantations, on purpoſe to get commiſſions taken out againſt them- 
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— caſes decided upon the point. That ſearch has been made, and 


ſeveral authorities have been produced. 
Iam confirmed in every objection that aroſe i in my mie. upon 


general principles, by what Lord Hardwicke ſays; but if in the yeat 


17 50 he did not think the matter entire, I think it is not ſo now. 


However it may ſtand upon principles, I think we are bound by 


the authorities. The caſes of Dogſworth verſus Anderſon, Rayy, 
375. and Sedgewicꝶ v. Bird, 1 Salk. 110. are ſtrong authorities 
upon the ſubject. The firſt goes a great way : The court there 


| ſay, © though it be found that the bankrupt bought and ſold but 


& once in England, it is not neceſſary that he ſhould do fo; for 
* many merchants do only 4uy'beyond ſea, and ſell here; it is trad. 
te ing that makes a man capable of being a bankrupt, and it i 
te plain that Grice did trade in England. From what the court 
had juſt ſaid before, I take that to mean 7o England. | 
The caſe of Sedgewrck verſus Bird is much ſtronger : becauſe 
the bankrupt in that caſe never did any act of trade i England. 
But the moſt material authority of all, is the caſe ex parte 
Smith in Canc. Dec. 25th, 1737, upon the bankruptcy of one 
Aſtley, who was never reſident in England, nor had ever traded 
in England. That caſe was ſolemnly argued before Lord Hard- 
wicke, and the ſeveral caſes abovementioned were cited and relied 
on, The bankrupt came over on purpoſe to get the commiſſion 
taken out againſt him. The opinion given by Lord Hardwicꝶe in 
that caſe is much ſtronger, becauſe he had no doubt that the com- 
miſſion was fraudulent; and therefore he gave his opinion both 
againſt his inclination, and againſt what he thought the juſtice of 
the caſe. The words of his opinion are very ſtrong. The new 
« laws relating to bankrupts have turned the edge of commiſſions 
of bankruptcy, from being, as they were originally, remedial to the 
* creditor, and in the nature of puniſhments to the bankrupt, whom 
* they conſidered as an offender, to be the accidental occaſion 
« of great frauds. This has been the caſe here; and J will, as 
far as I can, prevent the extending them to other parts of the 
„ world. If the act of bankruptcy had been committed abroad, 
to be {ure no commitiion ought to go againſt him for that act. 
The affidavits ſpeak only of his trading f England, while he 
te reſided at Barbadoes. If this point had not been determined in 
5 Seageroick' s caſe, I ſhould have doubted of it; but that cale is 
in point, and muſt govern this. However I will ſuſpend the 
40 allowance of the certificate till the creditors abroad have an « 


<< portunity to ſend over IO of their debts.” 
This 
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This throws a different light upon the caſe ex parte Williamſon 
befor Lord Hardwicke in the year 1750, which was 13 years 
afterwards; and ſhews, that he continued of the ſame opinion then, 
though the ſame point was not immediately in queſtion before 
him at that time. 

Here the plaintiff traded to England, and never was a reſident 
trader in England, but came hither only occafionally. The con- 
ſequence is, that a nonſuit muſt be entered. © On 


The other judges concurred. 
Per Cur. Verdict ſet aſide, and a nonſuit entered. 


Sheriff. 


HIS was a ſpecial action on the caſe, in which the decla- 
ration ſtated, that the plaintiffs had recovered a judgment 
againſt one Fancourt: That a f. fa. was ſued out and delivered to 
the ſheriff, by virtue of which he ſeized and took goods and chat- 
tels to the amount of go/. 45. and aſſigned the goods to one F. 
Brown in truſt for the plaintiffs. That the defendant at that time 
was under-ſberiſt, and by virtue of his office ought to have exe- 
cuted to F. Brown a bill of ſale of the ſaid goods: That a bill of 
ſale was prepared, and the defendant was requeſted to ſign it, the 
| mand all ſees being offered to him: That the defendant refuſed to 

ſign it, and afterwards executed another bill of ſale to one Richard 

Cavel, and put him into poſſeſſion; by means whereof the plain- 

tiffs were put to a great deal of expence in an application to the 
court of B. R. to cancel the ſaid bill of ſale to Cave), and in keep- 

ing poſſeſſion pending the application, and in paying warehouſe 

rent. Plea not guilty. Verdict for the plaintiff, Damages 604. 

Carel took poſſeſſion, kept it about a month, and received the 
money in the ſhop, to the amount of about 201. After quitting 
the poſſeſſion, Carel brought an action againſt the plaintiffs and 
their ſervants, for ſeizing and taking the $6608; and brought an 
action for keeping poſſeſſion of the houle. 

In order to put a ſtop to theſe actions, the preſent plaintiffs ob- 
tained a rule for the ſheriff to execute a bill of ſale to J. Brown, 
and that the bill of ſale to Cave/ ſhould be cancelled : That Cave/ 
ſhould account with Brown for the money received from the fale 


2*—„L— 


1776. 
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All actions for 
breach of duty 
of the office of 
ſheriff, muſt 
e brought a- 
gainſt the high 
ſheriff, though 
by default of 
the under- 


ſheriff or bai- 
F. 


of the © gopds 1 in the ſhop, and that all further proceedings in the 


actions 
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actions brought by Cavel N the preſent plintif and one 
Alexander Lobban ſhould be ſtaid. 

At the trial, the caſe made out on the part of tlie plaintiffs was 
as follows : The judgment and execution were proved, and that 
the H. ſu was delivered to the defendant, then the under-ſherif: 
who ſeized ſeveral goods under it; and, upon an application to him 
for that purpoſe, promiſed to execute a bill of ſale to the nominee 
of the plaintiffs, and ordered him to be put into poſſeſſion, That 
afterwards a bill of ſale was made out for him by order of the de- 
fendant, and the uſual fees paid. That the defendant was then 
required to execute it, but he refuſed, unleſs the money ariſing 
from the ſale was paid into his own hands. This the attorney for 
the plaintiffs refuſed to comply with; and made application to 
one of the high ſheriffs, offering to pay the money into the hands of 
a banker. The high ſheriff thinking it reaſonable, ſent a meſſage 
to the defendant, recommending him to execute the bill of fale, 
and the plaintiffs then offered to pay the ſum for which the goods 


were ſold, and all fees to the defendant. But he abſolutely re. 
fuſed to do it, and executed a bill of ſale to Cave/.—The rule cf 


the court of B. R. abovementioned, was then read, which was 
not founded upon a motion foranattachment againſt the defendant 
perſonally, or for miſbehaviour by him or the theriff, but was a 
rule for a ſpecific relief. Then the plaintiffs proved the coſts 
they had been put to in making that application, and their ex- 


3 in keeping poſſeſſion of the goods. 


Lord Mangſield, after reporting the caſe, faid, there were three 
points ſaved at the trial. 1/, Whether the action would lie againſt 
Reynolds, the under-fheriff ? 2dly, Whether the rule of court was 
not a bar to the action? 34ly, whether his lordſhip did right in 
leaving the coſts to the jury in damages, as Reyno/ds was no party 
to the rule? 

The rule that had been obtained was to ſhew cauſe why a non- 
ſuit ſhould not be entered, or why the judgment ſhould not be 
arreſted, or why a new trial ſhould nut be granted. 

Mr. Dunning and Mr, Buller now ſhewed cauſe ; and as to the 
firtt queſtion inſiſted, that though the action might have been 
brought againſt the high ſheriff, yet it allo lay againſt the under- 
ſheriff, and in this caſe was properly brought againſt hn, becauſe 


He only was in fault. For the high ſheriff, when applied to, was 


of opinion, and defirous the bill of ſale ſhould be executed to the 


plaintiffs, but the defendant refuſed to execute it.— 1 Roll. Abr. 


94. Pl. 4. An action lies by the demandant in a writ of en- 
2 : «cc try 
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1 try ſur Aiſceiſin, if be pleaſes, againſt the under-ſheriff, who has 


« received his fee to return a writ of ſummons, and does not re- 


„turn it.” 1 Leon. 146. pl. 203. S. C. So againſt the ander- 
bail of a liberty, who has levied the debt under a warrant upon 
aft. fa. for concealing the writ, 1 Ro. Abr. 94. Pl. 5. So againſt 
an under-ſheriff for proceeding after a habeas corpus Gelee 

Ihlett v. Williams, 3 Leon. 9g. It is clear from theſe authorities, 
that the plaintiffs had it in their election to ſue either; and if fo, the 
court would not in this cafe make the high ſheriff, who has done 
no fault, liable; and leave him to ſeek his remedy over againſt the 
under-ſberiff who was alone in fault. 

As to the queſtion, whether a nonſuit ſhould be entered, or the 
judgment arreſted, they inſiſted, if the objection to the action lay 
at all, it was upon the face of the record ; and A, the lat- 
ter would be the proper rule. 

Secondly, Suppoſing the action well founded, the rule for can- 
celling the bill of ſale to Cave/ could not be taken into conſidera- 
tion in this action; for it was a rule in another cauſe, v/2. be- 
tween Cavel and the plaintiffs, 

Thirdly, The coſts were,occafioned by the defendant, and there- 
fore ought to be included in damages upon this action; otherwiſe 
the plaintiffs would be ſufferers. 

Mr. Wallace and Mr. Davenport, in ſupport of the rule, con- 
tended, that the high ſheriff was the perſon alone reſponſible 
to the plaintiffs. The law looks upon him only, and if he is a ſuf- 
ferer by the miſconduct of the under- ſheriff, or any other of his 
officers, he has his remedy over againſt them. They admitted 
an action lay in the caſes cited; but there it was by virtue of the 


ſtatute Weſtminſter 2. c. 39. and 28 Ed. 1. c. 16. and fo it ap- 
pears in Dalton's Sheriff, 483. 4. and Doctor and Student, c. 42. 
But ſecondly, Suppoſing the plaintiffs had their election in this caſe, 
the rule upon the former application is a compleat bar to the ac- 
_ tion; becauſe under that rule the plaintiffs have already had a ſpecific 

relief. If ſo, they cannot have a double recompence for one and the 
lame injury. Thirdly, The rule giving ſuch ſpecific relief being 
filent as to coſts, no action would lie for them; and therefore they 
oughtnot to have been conſidered in damages by the jury. In equi- 
ty, upon a bill for a ſpecific performance, if the court upon the 

hearing do not give coſts, no action can be maintained for them 
afterwards, Here the court directed a ſpecific performance; 
therefore the plaintiffs are not entitled to coſts for non- perform- 


ance too. Cur. adviſare ꝓult. 


5 L. Lord 


1776. 
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An action does 


not lie againſt 
the ſheriff 
upon a pro- 
mile to exe- 
cute a bill of 
ſale to the 
plaintiff's no- 
minee. 


A rule of 
court, giv- 
ing ſpeciſic 
relief, in a 
caſe where, 
by law, the 
party is not 
entitled to 
two different 
remedies, is 
a bar to an 
action for the 
ſame cauſe. 


E R 


Lord Mansfield the next day, after ſtating the caſe, delivered the 


opinion of the court as follows: The 1/7 objection is an objection 


upon the face of the declaration, that this action does not li 
againſt the under-fherif, and therefore that judgment ought t * 
arreſted. As to that, we are all of opinion, the action N g 
not lie againſt the under-ſheriff, It is an action brought We 


him for a breach of duty in the office of ſheriff, Wherever that 


is the caſe, the action muſt be brought againſt the high ſheriff, x 
for an act done by him ; and if it proceeds from the default ok 
under-ſheriff or bailiff, that is a matter to be ſettled between t! 

and the high ſheriff. os 


The next objection which ariſes on the face of the declaration 


is, that the g of the action is, the defendant's having refuſed to 


execute a bill of ſale to the nominee of the plaintiffs, contrar 
his promiſe ſo to do, and in breach of his office, As to that it s 
part of the duty of the office of ſheriff to execute a bill of ſale at * 
appraiſed value. It might be very inconvenient and highlyinju . 
ous to defendants if it were. The legal and proper mode of gy 
pelling a fale by the ſheriff, where he makes delay or refuſes T 
by writ of venditioni exponas; upon which he muſt return the . 
ney into court. But he is not compellable to execute a bill of 
ſale to the plaintiff's nominee, becauſe he has promiſed to do { 
heſe objections go in arreſt of judgment. | f 
Another objection is, ſuppoſing the action would well have lain 
againſt the defendant, whether or no the plaintiffs have not precluded 
themſelves from bringing this action; having ene againſt 
the high ſheriff by motion, and upon ſuch motion obtained Hh 5 
quate recompence by rule of court. As to that point, the caſe 
was this; the plaintiffs not having the bill of ſale, could _ main- 
tain an action againſt the ſecond vendee for the goods, or for the 
profits of the ſhop while he continued po ed For the ſame 
reaſon, they could not defend themſelves againſt the actions brought 
by the ſecond vendce againſt them. Therefore they ap lied © 
this court, by motion againſt the high ſheriff, for a role new 
cauſe why the bill of ſale to Cave/ ſhould not be cancelled, and a 
new bill of ſale executed to the plaintiffs upon the ce 
defendant having agreed ſo to do. All the facts upon which 
this motion was founded, were acts of the defendant e 
which the plaintiffs, in their application to the court looked u * 
as the acts of the hig, ſheriff, and not as the acts e Up 
hearing all parties, the court gave the plaintiffs a ſoreific ali, by 
ordering the latter bill of ſale to be cancelled, and directing the 
2 execution 
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fered to purſue a ſecond recompence. Beſides, part of the rule 
of the court upon the application was, that“ all further proceed- 
« ings ſhould be ſtaid.“ It is not like caſes, where two different 
remedies are given by the law: for inſtance, where an arreſt is il- 
legal; for there the court only correct the irregularity, and leave 
the party to bring his remedy for the falſe impriſonment, which 
the court cannot give without conſent. But in this caſe, where 
the whole proceedings are againſt the high ſheriff, and fo conſi- 
dered by the plaintiffs themſelves, who make the application to 
the court, they ſhall be bound. 

thought yeſterday it was material that the defendant was not 
a party to the rule, but Iam ſatisfied now that there is nothing in 
that objection. 

The queſtion that ariſes upon theſe two points, oneof which is 
a ground for arreſting the judgment, and the other for a nonſuit, is 
what the court ſhould do. If we order a nonſuit to be entered, 
the plaintiff mult pay the defendant his coſts; but if we arreſt the 
judgment, each party muſt pay their own coſts. Upon the whole, 
taking all the circumſtances and complexion of the caſe into con- 
fideration, we think the defendant ought to prevail upon the 
motion in arreſt of judgment, more eſpecially as it appears upon 
the declaration that he might have demurred. 

Per Cur. Judgment refed, 

Lord Mansfield added, that the proper mode would have been 
for the defendant to have applied to the court to ſtay the proceed- 
ings in this action. 


SAYER verſes Pocock. 


R. Wallace ſhewed cauſe againſt a rule to amend the record 

in this caſe after verdict, by adding the words, „and the 
«defendant does ſo likewiſe, at the end of the replication, inſtead 
of © Sc.“ A prior motion had been made for a rule to ſhew 
cauſe why the judgment ſhould not be arreſted, upon the ground 
of there being in fact no iſſue joined, in conſequence of the above 
defect. 

The action was an action on a ſheriff's bond, bi. monks by the 
plaintiff againſt his bailiff. Plea, performance of the conditions 
generally, Replication that one Groves recovered judgment in 
another cauſe, and that the defendant ſuffered an cicape, by which 

attachments 


execution of the former. After that, a man ſhall never be ſuf. 


56. 


„. 


werſus 
RuYXxO0LDs. 


Where plain- 
tiff is non- 
ſuited, de- 
fendant is en- 
titled to coſts. 
Where judg- 
ment is ar- 
reſted, each 
party pays 
his own coſts, 


Tueſday, 
Feb. Gch. 


Replication 

amended af- 

ter verdict, 

by inferting 
. Ry 1 5 _ 

dne famuter 


inſtead ci Sc. 
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This is the 
ſame caſe as 
in Str. 641. 


+ Vide Co. 
Lit. 17. b. 


attachments iſſued againſt the plaintiff. Another breach aſſigned 
was in not returning the writ. Upon one breach the defendant 
Jet judgment go by default. And on the other, the Aimiliter was 
not added. But upon this, the cauſe went down to trial, ang a 
defence was made. He cited 1 Str. 641. where upon this objec- 
tion taken it was held not amendable, and the judgment arreſted. 
Aſton Juſtice. There is a caſe of Cowper v. Spencer, 8 Mod. 3b. 
where the plaintiff replied de injuria ſua propria, concluding to 
the country without any imiliter added: the court there held it 
was no iſſue: but it does not appear in that caſe, that ab/que tal 
cauſe was added; nor that the concluſion to the country was fol- 
lowed by an Sc. But here the plaintiff has added, &c; con- 
ſequently he meant ſomething by it. Again, in the cate of 
Cowper v. Spencer, 8 Mod. 376. * it does not appear whether any 
defence was made or not. But here there was a defence made. 
If the &c. added in this caſe could be conſtrued to ſupply the place 
of the /imiliter, it would only be iſſue misjoined and cured by the 
ſtatutes of jeofails. But if it cannot be ſo conſtrued, then it is 
not within the ſtatutes of zeofazls, and the only queſtion is, whether 
it is amendable. | | | 5 

Mr. Dunning, and Mr. Davenport, in ſupport of the rule, flat. 
ed the proceeding to be thus: Two breaches were aſſigned under 
the fat. 8 and Vm. z. c. 11. To the firſt the imiliter was add- 
ed; to the latter only Sc.“ and in this form the paper- book was 
returned to the clerk of the papers. It was, in fact therefore, his 
miſtake. For upon the paper book being returned the clerk 
is warranted to add the /imzliter, and award of venire, and every 
thing neceſſary for the trial. By returning the paper-book there- 
fore, the defendant is precluded from taking any objection; and 
cited Gilbert's Hiſtory, C. B. 152, 153. 
Lord Mansfield. One is aſhamed and grieved that ſuch objec- 
tions remain. They have nothing to do with the jultice of the 
caſe, but only ſerve to entangle, without being of the leaſt aid in 
preventing irregularity. | 
Without confidering whether it is within the ſtatutes of jeo- 
fails, or not, it is beſt to amend to avoid a writ of error; and there 
are three grounds which ſatisfy me that the matter in this caſe is 
amendable. 1/, That it is an omiſſion of the clerk. 2d/y, I will 
in this caſe adopt the reaſoning of Lord Coke, and conſtrue 
H e. to mean every neceſſary matter that ought to beexpreſſed+. 
adly, By amending, the court only make fat right, which the 
dcefendant 
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defendant himſelf underſtood to be ſo, by his going down to 


trial. 
The three other judges concurred. 


per Cur. Rule to amend abſolute, and rule for arreſting the 
judgment — | 


B RO CEKSH A Der ſuus HOPK INS. 


R. Willes, on the part of the defendant, had moved to diſ- 
1 charge a rule obtained laſt term by Mr. Buller, on behalf 
of the plaintiff, for bringing back the venue to London, where it 
was originally laid, upon undertaking to give material evidence in 
London, —Mr. Willes's objection was, that the application for 
bringing back the venue was too late. 

The facts were, that, after the venue had been changed from 
London to Lincolnſhire by the defendant, upon the common affi- 
davit, the cauſe had gone down to trial at Lincolaſbire atlizes, 
when the plaintiff was nonſuited. This nonſuit had been after- 
wards ſet aſide, and a new trial directed. Accordingly, the cauſe 
went down a ſecond time to the aflizes at Lincoln, to be tried be- 
fore a ſpecial jury, but, for defect of jurors, was made a remanet. 


-M 776. 


SAYER 
deus 
Pocock. 


Thurſday, 
Feb. 8 th. 


Plaintiff al. 
lowed to 
bring back 
the venue af- 
ter plea 


pleaded. 


Mr. Willes inſiſted, that, after all theſe proceedings, the plaintiff 


could not bring the venue back to London; and cited Dickenſon v. 
Fiſher. 2 Str. 8 58. 

Lord Mansfield. The Maſter ſays, he takes the practice to be 
according to the caſe in 2 Strange. 858. But it comes to the 
fame thing: For the plaintiff may at any time move to amend 
his declaration by altering the venue *. 

It was adjourned for the Maſter to conſider whether the plain- 
tiff could bring back the venue after plea pleaded. 

Lord Mansfield now delivered the opinion of the court. 

We deſired the Maſter to enquire into the practice, and conſi- 
der, Whether the plaintiff could not bring back the venue after 
plea pleaded : The Maſter has accordingly enquired and conſidered 
about it; but he has not met with any thing material to the point 
in queſtion, except the caſe cited from 2 Str. 858, and two cales 
upon amendment, 2 Str. 1162. Stroud v. Tily, and 2 Str. 
1202. Rivet and others v. Cholmonaeley. 


N. . That muſt be upon a rule to ſhew cauſe. 
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We think it would be an idle circuity to put the plaintiff to 


move to amend his declaration, in order to come at an alteration 


of the venue; and if we permit him ac to bring it back, he docs jt 
athis peril ; becauſe, if he does not give material evidence in Lon. 
don, he muſt be nonſuited ; and if it ſhould appear to be a local 
action by ſtatute, he will be nonſuited upon the opening. 

The conſequence is, that the former rule muſt ſtand, and Mr. 
Willes will take nothing by his motion. 


DENN ex dim. GEERING, Ver/us SHENTON, 


1 ent for the recovery of certain lands in the county of 
Berks, upon not guilty pleaded, the jury found a verdict for 
the plaintiff, ſubject to the opinion of the court upon the follow. 
ing caſe. 

William Geering, being ſeiſed in fee of the premiſes i in queſ- 
tion, by his will of the 28th of November 1738, deviſed the ſame 
as follows: I give and bequeath to my grandſon, Samuel Shen. 
«* ton, all that my meadow ground called Pzc#ed mead, lying and 


being in the pariſh of Denchworth in the county of Berks, t 


te hold unto the ſaid Samuel Shenton, and the heirs of bis body law- 
« fully to be begotten, and heir herrs for ever, chargeable never- 
ce theleſs, and charged with the payment of eight pounds a year unto 
* my niece Mary Stevenſon the elder, during her natural %, to be 
te paid her by quarterly payments: But zz caſe the ſaid Samuel Shen- 
4 ton ſhall die without leaving iſſue of his body, then I give and deviſe 
* the ſaid meadow ground unto my nephew William Geering lon 
e of Mr. William Geering, of Denchworth aforeſaid, to hold unto 
*« the ſaid William Geering the ſon, and bis heirs for ever, chargeable 
* as aforeſaid, and alſochargeable with, and ſubject to, the payment 
* of one hundred pounds, of lawful money of Great Britain, unto 
* my niece Ann Beale, within one year next after the ſaid Wil- 
% liam, or his heirs, ſhall be poſſeſſed of the ſaid meadow ground.” 

All the reſt and reſidue of my goods, chattels, real and per- 
« ſonal eſtates whatſoever, after the payment of debts, legacies, 
* and funeral expences, I give, deviſe, and bequeath unto my 
« grandſon Samuel Shenton, his _—_ executors, adminiſtrators, 
and aſſigns.” 

The ſaid William Geering the teſtator died in 17 39. 

The ſaid Samuel Shenton the grandſon entered and died ſeiſed, 
leaving iſſue Samuel Shenton the younger, his on] y child, who allo 
entered and died ſeiſed. | | 

2 Samuel 
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Samuel Shenton, the perſon laſt ſeiſed, attained 21, and died in 
1768, having made his will, dated 23d April 1767, and thereby 
deviſed the premiſes to his mother, the defendant, Mary Shenton, 
and her heirs and aſſigns for ever, who entered, and is now in poſ- 
| ſeſſion thereof under the ſaid deviſe. 

The leſſor of the plaintiff is the nephew of the teſtator William 
Ceering, and ſon of William Geering of Denchworth in Berk- 
ſbire, mentioned in the will of the teſtator Milliam Gcering. 

The queſtion for the opinion of the court 1s, whether the leſ- 
ſor of the plaintiff had a good title to recover the lands deviſed, 
in the ejectment mentioned ? 

Mr. Balduin for the leſſor of the plaintiff ſtated the queſtion to 
be, whether Samuel Shenton took an eſtate tail, or an eſtate in fee; 
and inſiſted he took an fate tail. Fe cited 1 Ventr. 225. King 
verſus Melling. 1 P. Williams 664. and 1 Leon. 285. there cited, 
which he ſaid was exactly this caſe; alſo 2 Bur. 1100. Doe on 
the demiſe of Long verſus Laming. 

Mr. T. Cowper contra contended, that the clear intention of the 
teſtator was to give the children of Samuel Shenton the elder a fee; 
and if ſo, the words heirs of the body” might be conſtrued to be 
words of purchaſe, or words of limitation according to ſuch intent: 
That it had been expreſsiy ſo held in the caſe cited from 2 Bur. 
1100. which he ſaid was the only caſe he ſhould take notice of, 
becauſe it was exactly in point for the defendant. There the de- 
viſe was to M. R. and the heirs of his body lawfully begotten, and 
to their heirs and aſſigns for ever: The court ſaid, © the intention 
ce of the teſtator was to give the children of M. R. a fee,” and 
accordingly conſtrued the words heirs of the body to be words of 


1776. 


Dex N ex dim. 


GEEZRING 
verſus 
SHENTON. 


purchaſe, Here the words 7herr heirs for ever,” plainly ſhew the 


teſtator meant the iſſue of Samuel ſhould take a fee. But another 
ſtrong circumſtance is, the legacy of 1007. deviſed to his niece 
in caſe Samuel ſhould die without leaving iſſue. Of neceſſity, 
therefore, the teſtator myſt mean a dying without ifſue at the 
time of his death; for if he intended ſhe ſhould wait till a Zota! 
failure of iſſue, ſhe might wait for an hundred years, or for ever. 
Lord Mansfield aſked Mr. Cowper it he knew of any caſe, where 
upon a limitation of lands, upon a dying without iſſue, thoſe 
words had been confined to a dying without iſſue /iving at the 
lime of the death. The diſtinction is, between a deviſe of lands 
and perſonal eſtate : in the latter caſe, the words are taken in their 
vulgar ſenſe; that is, dying without leaving iſſue at the time of his 
death. 
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is, whenever there is a failure of iſſue *. 
DENN ex dim. 
Sand Mr. Cowper named no ſuch caſe, but dwelt on the abſurdity 


werſus of the deviſe to ** their heirs for ever,” if the intention was not to 


SHENTON. 
give a fee. 
"FideNichol- Lord Mangfield, after ſtating the caſe, ſaid, the queſtion is, 


ſon wer/us 
Hooper, 1 P. Whether the grandſon took an eſtate tail, or an eſtate in fee. No 


De the deviſe is to Samuel Shenton, and the heirs of bis body, and thei 


ET iP. heirs for ever. But the words ** their heirs for ever,” are gu1/ 
N 
4 * fied by the ſubſequent words, in caſe he ſhall die SYS vo 


Elkin, 
= — 1 ing iſſue,” which clearly ſhew it to be an eſtate tail; and then, 
—Forth wer, the teſtator gives it over to the leſſor of the plaintiff. It is to. 
Jus Chapman, | 
iP.JVn.667, Clear to admit of a doubt. 

The three other judges concurred. 


Per Cur. Poſiea delivered e to the plaintiti, 


Rx x ver ſus H ART Eſq; 


Same day. 


R. Davenport moved for directions to the Maſter to ſtrike 

out twenty-four of the ſpecial jury ex parte, in caſe the 
defendant and his agents ſhould omit to attend the Maſter's next 
appointment. The motion was founded on an affidavit of three 
appointments having been made, and their declining to ſtrike out 
Till a day ſhould be appointed for the trial. 

The ſpecial jury had been nominated in laſt term: But the 
twenty-four had not been ſtruck out by the parties. And the 
cauſe was not then tried; but was intended to be tried at the 
ſittings after this term. The defendant's attorney attended the 
Maſter's third appointment to ſtrike out, but declined doing it 
for the reaſon abovementioned. | 

Lord Mansfield was clear the Maſter might do it without any 
direction from the court; and declined giving him any in par- 
ticular, but had no doubt he might do it now, juſt as if he hed 
proceeded laſt term; and that it was right for him to act as uſual, 
unleſs there ſhould appear any particular reaſon to the contrary. 

In the preſent caſe there had happened no change of ſheriffs: 
which, as Lord Mansfield obſerved, had been given as a reaſon 
why the ſame jury ſhould not ſerve for the trial of the cauſe, 
which had been already ſtruck for a former intended trial. But 
he ſaid, he did not ſee the reaſon why the change of the ſhe- 
riffs in the mean time, ſhould make any difference. 

| Mr. 


S 
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Mr. Wallace ſaid, the Court of Common Pleas had lately deter- 
mined that it ſhould be ſo, and that the change of the ſheriffs 


makes no difference. 


Lord Mansfeld ſaid, he was glad of it. 
RE x ver/as the Churchwardens of TAUNTON 
St. JAMES. 

THIS was a return to a mandamus, directed to John Ridge 
| T and Luther Trott, churchwardens of Taunton St. James 
in Samer ſelſbire, to reſtore Levis Cogan into the place and office 
of ſexton of the ſaid pariſh. 

They returned, that Leis Cogan was not, according to the an- 
cient cuſtom of the ſaid pariſh, duly elected, and ſworn into the 
faid place and office, as by the writ is ſuppoſed: and further 
they returned, a cuſtom immemorial for the churchwardens and in- 
habitants paying ſcot, and bearing lot, or the major part of them, 
to aſſemble and elect a ſexton for the ſaid pariſh;; which perſon, ſo 
elected ſexton, the churchwardens and inhabitants paying ſcot 
and bearing lot, or the major part of them, for that purpoſe aſ- 
ſembled in veſtry in the pariſh church, have for time beyond 


memory, been ſed and accuſtomed to remove; and ſtill of right 
ought to remove from his ſaid office, af their will and pleaſure - 


and then they returned a diſcharge and removal of the ſaid Lewis 


_ Cogan from the ſaid office of ſexton, purſuant to the cuſtom ; and 
therefore, that they could not remove him. 

Mr. Alleyne objected, that this return was bad as being incon- 
ſiſtent; for it ſhews that the ſexton was zt well elected, and yet 
that he was regularly turned out, which is repugnant ; and if fo, 
though one part of the return be good, the court will award a 


peremptory mandamus : 
Norwich, 2 Ld. Raym. 1244. 
Mr. Buller contra Both parts of the returns are true; and they 


are not repugnant or inconſiſtent. The writ ſuppoſes he was 
elected according to the cuſtom. To this it is returned, that he 
was not duly elected according to the cuſtom. And they further 
ſhew a cuſtom, to remove the ſexton at pleaſure, and that they 
have ſo removed him. This is no repugnancy : for he might 
be elected in fact, though not duly according to the ancient cuſ- 
tom: and therefore they had a right to remove him. Wright 
verſus Fawcett, Eaſter 7 Geo. 3. B. R. ſince ene in 4 Bur. 


2040. 
5 N Lord 


that L. C. 


to ancient 


Regina verſus Mayor and Aldermen of 


Saturday, 
Feb. loch. 


Return to a 
mandamus 


was not duly 
ele Fed ſexton 
according 


cuſtom; that 
there is a cuſ- 
tom for the 
inhabitants, 
Sc. to remove 
at pleaſure, 
and that L. C. 
was removed 
purſuant to 
ſuch cuffom, 
is good. 


414 


Hilary Term 16 Geo. 3. B. R. 


1776. 
Rex 


verſus 
Churchwar- 

dens of 
TAUNTON 
St, JaMEs. 


Monday, 
Feb. 12th. 


An action for 
money had 
and received 
does not lie to 
recover back 
money paid 
for the releaſe 
of cattle da- 
mage feaſant, 
though the 
diſtreſs were 
wrongful. 


— 


Lord Mansfield. I ſee no inconſiſtency or repugnancy at all. 
They return that Lewis Cogan was not duly elected. But as it 
was clear he had been in poſſeſſion of the office, whether duly 
3 or not, the return goes on and ſtates, “4 cuſtom in th 

« pariſh to remove their ſexton at pleaſure ; and that in purſy. 
« ance of ſuch cuſtom, and agreeably thereto, they had actually 
ce removed him.” Now where is the repugnancy of this return? 
If he was not duly elected, he certainly has no right to be re. 
ſtored. But whether duly elected or not, they ſhew a right by 
cuſtom to remove him at pleaſure, and that they have done ſo. 
There is no repugnancy in ſaying, that he was not duly elec. 
ed, but that being in fact elected, they had according to an an- 


| cient cuſtom removed him from the office. In either caſe they 


were equally entitled to exerciſe that right, Therefore, let he 


return be allowed, 
The three other Judges concurred, 


LiNDON wer/us HoorpE R. 


| PON a rule to ſhew cauſe why a new trial ſhould not be 
U granted in this caſe, Mr. Juſtice Aſoburſt read his report 
as follows: This was an action for money had and received brought 
by the plaintiff againſt the defendant Hooper, who had diſtrained the 
plaintiff's cattle. The plaintiff inſiſted he had a right of common, 
and demanded his cattle to be reſtored, which the defendant refuſ- 
ed to do, unleſs the plaintiff would pay him 20s. for the damage 
done. Upon this, the plaintiff paid the money in diſpute for the 
releaſe of his cattle; and the action is brought for that money. 
At the trial the queſtion was, whether the plaintiff was entitled 
to recover back the money ſo paid, by this ſpecies of action? 
My opinion was, that he could not; for it would be extremely 
inconvenient and hard if a defendant ſhould upon his parol be 
obliged to come and defend himſelf againſt any right that a plain- 
tiff might ſet up, without giving him notice; and accordingly 
the plaintiff was nonſuited. 

Mr. Mansfield ſhewed cauſe, and inſiſted that an action for mo- 
ney had and received, was not the proper method to try His 
right. 1ſt. Becauſe, upon the general iſſue, five or ſix different 
queſtions and matters of right might be involved, without any 
notice to the defendant, or intimation on the face of the record, 


how many and which of them were intended to be tricd ; or to 
2 | which 
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which in particular it would be neceſſary for him to apply his de- 


1770. 


fence. Conſequently he might come totally unprepared ; and 


if not, yet the law will not intend a party to be prepared, unleſs 
he is legally appriſed by the record of what he is to defend. 
2dly. The verdict itfelf will not decide the right; but only the 
immediate matter in diſpute between the parties: And not even 
that, at any conſiderable diſtance of time. For as nothing ap- 
pears on the record reſpecting the right, or even that the right 
itlelf came in queſtion ; it might happen upon a future diſpute, 
even between the ſame parties, that the witneſſes might be dead, 
and no trace might be to be found by which it could be aſ- 
certained how the right was determined. So that in ſuch an 
action, the defendant would not only be put to the greateſt dif- 
ficulties in eſtabliſhing his right; but after all, the remedy, if 
he ſhould ſucceed, would prove inadequate. On the other hand, 
if replevin or treſpaſs had been brought, either of which would 
have been the proper action to try this queſtion ; the defendant 
would have had full notice by the pleadings how to ſhape his 
defence, and the record after verdict and judgment would have 
been decifive of the right. But it will perhaps be inſiſted, that 


though replevin or treſpaſs were open, yet the plaintiff had a 


right alſo to bring this action; and therefore, was at liberty to 
make his election between them. But this is not like any of 
thoſe caſes, where a party having different remedies, may elect 
to ſue either. In Moſes v. Macfarlan. 2 Bur. 1006. the de- 
fendant compelled the plaintiff to pay the money againſt his own 


expreſs agreement not to do ſo. In Feltham v. Terry *, it was * Faſter 13 
the only action that could be brought. In Afley v. Reynolds, 2 pn 


Str. 915. the money was extorted from the defendant under 
dureſs of his goods: And no doubt, exaction or extortion of 
money is a good ground to ſupport an action for money had 
and received. In Sadler v. Evans , the only queſtion was, whe- 


ther this action lay againſt an agent for money received by him + Zr. 1983. 


on account of his principal, and bears no ſimilitude to the preſent 
caſe. In Sir Richard Neudigate v. Davy. 1 Lord Raym. 742. 
there could be no other action. But none of theſe authorities 
come near the preſent. The queſtion here is a queſtion of 


LIN DON 
wer/us 
Hoops. 


＋ Since re- 
ported in 


igt; and either replevin or treſpaſs would have been the pro- 


per remedy. 

Mr. Morris and Mr. Buller, contra, inſiſted, that the payment 
in this caſe was a compulſory pay ment on the plaintiff for the re- 
leaſe of his cattle, which had been wrongfully impounded ; and 

| | therefore, 


— — ww 
— —— > 


22 


— — 
— 2 


* 


— 0 , 
wy — — = - — 2 

wo : 8 — 5 | 

. . % 2 Y — — ns — rt I 97 S a matt 
r 3 — . — ; . 

8 — g Soy . * 2 a — ny n n 8 * — — r 
r 2 n f Was y : A K. . 4 5 SW 
Ia E > ra be ISO SEAS. 2 a e 7 
8 by — — _ =2% *. . * 2 TY bl — - 
I — £ 22 Wn »C NEE PRE. ca A 


— 
ee 


— 
— 


FI nodes.” 


— RO ES 4 


— — 
. 


<a — 2 


. . ˙ rh P61. bb 1 
** 
* 


5 \ . G 
r — ˙ WOES Ee .. 


aa 


— 


2 1 * 
r. Un * 
8 2 — . ORE OE "OY 
* 8 * 4 4 er 2 _ J - mio IAG 23 OT 2 attire ate 1 * 
5 , . 1 — — 2 — 2 2 
2 7 17 SIE; ES + A 2 * . * . . 
Made" ion IC ns 0 1 
* 2 C . I * 


——— 
lo 


416 


Hilary Term 16 Geo. 3. B. * 


** 


1776. 


LIN DON 
verſus 


Hoores. 


therefore, recoverable in this ation. For wherever a Party de. 
mands money without right and by compulſion, an action for 
money had and received will lie, notwithſtanding * may be 
other actions open to the plaintiff. 

But it is objected, that upon this form of action, the defend. 
ant could have no notice, what queſtion was to be litigated. fe 
he had not, it was his own fault: For on the demand of of 
the cattle by the plaintiff, he told the defendant he had a right 
of common. The defendant denies he had ſuch right, and inſiſts 
upon a ſum of money as a conſideration for the cattle bein; 
releaſed. It is therefore not true that the defendant had No no- 
tice; for he knew the grounds upon which he demanded the 
plaintiff's money; conſequently he knew what he was to defend 


himſelf againſt. 


Objection 2d. That replevin or treſpaſs was the only pro- 
per action in this caſe.—Anſwer ; the party may chuſe his ac- 
tion for money had and received. In A/ley v. Reynolds, 2 Str, 
915. detinue or trover was open to the plaintiff;- yet this ac. 
tion was held to lie.—In Howard v. Wood, Sir Thomas Yones 
126-7. and Arris v. Stukeley, 2 Mod. 260. it was held, © that 
« indebitatus aſſumpfit lies for the profits of an office”: In both 
thoſe caſes, every objection now made was inſiſted on and over- 
ruled by the court. The queſtion to be tried was, whether the 
grant of the office was good or bad; but that did not appear from 
the form of the declaration; nor was it poſſible for the defendant 


to be appriſed what title the plaintiff intended to ſet up. Again 
' it was not the only remedy; for an afjize will lie for an Ae. 
Therefore theſe authorities are expreſsly i in point. 


The queſtion in the preſent caſe is, who had a right to the 
money. If it was the plaintiff's right the action is well brought; 
for an action for money had and received will lie wherever it 
is due ex quo et bono. The very giſt of the action is, that the 
defendant is obliged by the ties of natural juſtice to refund the 


money. 
In Feltham v. Terry, the court held that treſpaſs would have 


lain if the defendant had elected to purſue that ſpecies of re- 


medy. The words of the court were theſe ; it is manifeſt that 
<< the taking was tortious, and that the plaintiff might have 


| «© brought an action of treſpaſs. But we all think he may wave 
e the fort, and go for the money clearly due: And if he docs, 


c jt is a benefit to the defendant : Becauſe he can then recover 


44 no more than in equity he is bound to receive.“ | 
In 
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In all the caſes cited, the objection as to want of notice was equally 


applicable; and ſo it muſt be in every action for money had and - 


received. Sir Richard Newaigate v. Davy, 1 Lord Raym. 742. 


1779. 


—— 


LixvoxN 
ce 


Maſes v. Magfarlan. Afiley v. Reynolds. Sadler v. Evans. But Hoover. 


notwithſtanding that, the fact is that this action is always moſt 
farourable to the defendant; for whatever defence he can ſhew 
to rebutt the plaintiff's title may be given in evidence on the 
general iſſue. 

In another reſpect too this action in the preſent caſe is par- 
ticularly favourable to the defendant ; for he had a right to 
deduct any expence he might have been at on account of the cat- 
tle; which he could not have done if treſpaſs had been brought. 
Therefore, upon the authorities, as well as upon the reaſon and 
juſtice of the caſe, the plaintiff is intitled to recover in this action. 

Lord Mansfield now ſtated the caſe from the report of Mr. Juſtice 
Aſoburſt, from which I collected this additional circumſtance not 
before mentioned ; namely, that the defendant agreed to return the 
money if the plaintiff ſhould make out his right; and then his 
Lordſhip proceeded to deliver the opinion of the court as fol- 
lows: 

The particular circumſtances of a promiſe or agreement to re- 
turn the money, if the plaintiff ſhould make out his right, do 


not diſtinguiſh this caſe from the general queſtion : They relate 


to an amicable ſettlement which never took place. 

The queſtion then is general; whether the proprietor of cattle 
diſtrained, doing damage, who has paid money to have his cat- 
tle delivered to him, can bring an action for that money as had 
and received to his uſe ? | 

Though, after the cauſe is brought before the jury, an ob- 
jection to turn the plaintiff round, if the merits can be fully 


and fairly tried in the action brought, is unfavourable; yet, It 


founded in law, it maſt prevail. We were extremely loath to al- 
low it without full confideration. 

The preſent caſe is ſingular, and depends upon a Jy ſy- 
{tem of ſtrict poſitive law. 

Diſtraining cattle, doing damage, is a ſummary execution in the 
firſt inſtance. The diſtrainer muſt take care to be formally right ; 
he muſt ſeize them in the act; upon the tpot : For if they el- 
| Cape, or are driven out of the land, though after view, he can- 
not diſtrain them. He mult obſerve a number of rules in re- 
lation to the impounding and manner of treating the diſtreſs. 

The law has provided two preciſe remedies for the proprietor 
of cattle which happen to be impounded. 
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| 1ſt. He may replevy: And, if he "RE upon the avowry, he 
muſt ſpecially ſet out a right of common, or ſome other title, 
as a juſtification of the cattle being where * were taken. 
Or, 

2dly, If he does not chuſe to 88 but i is deſirous to have 
his cattle immediately re- delivered, he may make amends, and 
then bring an action of treſpaſs for taking his cattle; and par- 
ticularly charge the money ſo paid by way of amends, as an ag. 
gravation of the damage occaſioned by the treſpaſs. If to ſuch 
an action the diftrainer pleads that he took them doing damage, 
the plaintiff muſt ſpecially reply the right or title which he al. 
leges the cattle had to be there. 

If inſtead of an action of treſpaſs, an action to recover back 
the money ſo paid by way of amends, might be brought at 
the election of the plaintiff; the defendant would be laid un- 
der a great difficulty. He might be {ſurpriſed at the trial ; He 
could not be prepared to make his defence; he could not tell 
what ſort of right of common or other juſtification the plain- 
tiff might ſet up. The plaintiff might ſhift his preſcription as 
often as he pleaſed ; or he might reſt upon objections to the re- 
gularity of the diſtreſs. The plaintiff can never be ſuffered to 
elect to throw ſuch a difficulty upon his adverſe party. Be- 
ſides, as applied to the ſubject matter of this queſtion, the ac- 
tion for money had and received could never anſwer the equi- 
table end for which it was invented, and deſerves to be encou- 
raged. For the point to be tried and determined in this ac- 
tion is, whether the plaintiff's cattle treſpaſſed upon the defend- 
ant's land. That may depend upon the plaintiff's right or the de- 
fendant's right, or the fact of treſpaſſing : Or it may depend upon 
mere form. If the diſtreſs was irregular, the amends muſt be reco- 
vered back again: So that, allowing the owner of the cattle to ſub- 
ſtitute this remedy in lieu of an action of treſpaſs, would, as between 
the parties, be unequal and unjuſt; and upon principles of po- 
licy would produce inconvenience, It would break in upon 
that branch of common and ſtatute law which relates to diſtreſſes. 
It would create inconvenience by leaving rights of common 
open to repeated litigation, and depriving poſterity of the be- 

nefit of preciſe judgments upon record. 

As to preſcriptive rights of common, the money paid by way 
of amends is a ſpecial damage; and ſo always alleged in the decla- 
ration of treſpaſs, which in every view is the action peculiarly 


pr * for this kind of queſtion. 
An 
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An action for money had and received is a new experiment. 
No precedent has been cited, This objection alone would not 
pe concluſive ; but upon principles of private juſtice and public 
convenience, we think the method of proceeding uſed and ap- 
proved for ages, in the caſe of diſtreſſes, ought to be adhered to. 

There is a material diſtinction between this and the inſtances 
alluded to at the bar, where the plaintiff is allowed to wave the 
treſpaſs, and bring the action for money bad and receired. In thoſe 
inſtances, the relief is more favourable to the defendant. He is 
liable only to refund what he has actually received, contrary to 
conſcience and equity. In zhzs, informalities, in taking or treat- 


ing the diſtreſs, would avoid the amends, though the defendant 


had a right to diſtrain. But, which is more material, in 
thoſe inſtances, the plaintiff, by electing this mode of action, eaſes 
the defendant of Jpeczal pleading, and takes the riſque of being ſur- 
priſed upon himſelf. In 2616, he eaſes himſelf of the difficulty 
and preciſion of ſpecial pleading, and the burthen of proof con- 
ſequent thereupon ; and expoſes the defendant to uncertainty and 
ſurpriſe. | 

The caſe of Feltham verſus Terry, Paſch. 13 Geo. 3. B. R. re- 


lied on in the argument, was a caſe of goods taken in execution, 


and fold ander a warrant of diſtreſs upon a conviction, The con- 
viction was quaſhed, conſequently there could be no juſtification. 
The plaintiff, by bringing his action for money had and receiy- 

ed, could only recover the money for which the goods were ſold. 
But if treſpaſs had been brought, the defendant muſt have plead- 
ed ſpecially, and the plaintiff might have recovered damages far 
beyond the money actually received from the ſale of the goods. 
So, where goods are taken in execution which are not the proper- 
ty of the perſons againſt whom execution is taken out; the owner 
may wave the treſpaſs, and bring his action for the amount of the 
money which the goods ſold for. | 

We think this caſe not within the reaſon of any, in which hi- 
therto the plaintiff has been allowed to wave the Zre/paſs, and 
bring this ation, —We think, to allow it, would not tend to the 
furtherance of liberal juſtice, but would be a prejudice to the 


defendant, and in a public view, inconvenient. Therefore we 


agree that the plaintiff was rightly nonſuited at the trial. 
Per Cur. Rule for a new trial diſcharged. 


The End of HILARY Term. 
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Do x ex dim. Davis verſus SAUNDERS. 


N ejectment for certain lands in Edmonton, in the county of 

Middleſex, upon not guilty pleaded, the jury found a verdict 
for the plaintiff, ſubject to the opinion of the court on the fol- 
lowing caſe, 

That Robert Everden being ſeiſed in fee of the premiſes in 
queſtion, and of other lands (copyhold), deviſed the lands in 
queſtion, vix. a freehold meſſuage and premiſes i In Church -ftreet 
in Edmonton, and allo a parcel of land copyhold in Barrowfield in 
the ſaid pariſh, containing about half an acre, to his ſon Henry 
Everdez and his wife Elisabeth, for their joint lives, and the ſur- 
vivor of them, and after the deceaſe of the ſurvivor, to their eld- 
eſt ſon and his heirs for ever; and if they have no male iſſue, 
then to their daughters and their heirs for ever; and if they 
die without iſſue, then 10 His right heirs for ever. Afterwards 
he gave to his ſon-in-law Humphry Davis, his heirs, executors, 
adminiſtrators, and aſſigns for ever, all and every bis freebold and 
copybold eftate and eftates, tenements and premiſes thereunto be- 
longing, not therein before deviſed, to have and to hold to him, 
his hcirs, and aſſigns for ever, upon truſt to ſell the ſame, fo foon 
as conveniently might be after his deceaſe: and after payment of 
ſo much of his debts, funeral and other expences, as his perſonal 
eſtate, before deviſed for that purpoſe, ſhould not be ſufficient to 
diſcharge, to pay certain legacies to his children, and the reft, re- 


 fraue, and remainder thereof, equally to divide among ft his children 


ſhare and ſhare alike. And then he deviſed * all the reſidue and 


* remainder of bis late, both real and perſonal, to his ſon-in-law 
ze the 
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« the ſaid Humphry Davis, his heirs, executors, adminiſtrators, 
« and aſſigns for ever. 

Henry Everden and his wife ſurvived the wen, and died 
without ever having had iſſue. 

The teſtator had ſix copyhold meſſuages, which were ſurren- 
dered to the uſe of his will, but no other frechold eſtate beſides 
that deviſed to Henry Everden. 

The queſtion was, whether the plaintiff is entitled to recover; 
if not, then a nonſuit to be entered. 

Mr. Buller, for the leſſor of the plaintiff, ſtated the queſtion to 
be, whether by the limitation to the teſtator's right heirs, any 
eſtate paſſed or not; and he inſiſted no eſtate at all paſſed. That 
by a deviſe to the right heirs of a man, no intereſt whatever paſſes: 
That if the teſtator had ſtopped at the deviſe to the daughters, 
the reverſion would have deſcended to the old uſes. 2 P. Vm. 1 28. 
z Lev. 406. 2 Salk. 5go. 10 Mod. 369. Gooaright v. Wright. 
1 P. Wms. 397. S. C. That if the teftator meant any thing by 
the expreſſion ** zo hig right heirs,” he muſt have meant ſuch per- 
ſon as he ſhould make his heir; namely, Humphry Davis Such 
2 conſtruction would make the whole will conſiſtent, and no 
doubt he meant to give a freehold to Davis. But, ſecondly, ſup- 
poling the deviſes inconſiſtent, the deviſe to Davzs, as being the 
laſt, ought to take effect. 

Mr. Davenport, contra, cited Smith ex dim. Dat big, v. Saunders, 

Hil. 11 Geo. 3. C. B. which he ſaid was this very caſe, upon an 
ejectment brought there; and the court held the reverſion did 
not paſs by the reſiduary deviſe. Nide this caſe ſince reported, 
2 Blackſt. Rep. 736. 

Lord Mansfield to Mr. Davenport. I have looked at that caſe 
in the Common Pleas, and it is in point. 

Lord Mansfield, after ſtating the caſe, proceeded thus : The 
queſtion is, whether the deviſe to Humphry Davis includes the 
reverſion of the freehold meſſuage in Churcy-freet, Edmonton, 
and the copyhold in Barros field. 

This queſtion depends upon whether the meſſuage and copy- 
hold were within the intention of the teſtator deviſed by his will 
to his right heirs. If this caſe were doubtful, the authority of 
the court of Common Pleas ought to guide us; but there could 
be no doubt, if the queſtion were res integra, that the clegr inten- 
tion of the teſtator was not to include the reverſion of the pre- 
miſes in queſtion, in the deviſe to his ſon-in-law Humphry Da- 
vis. For he firſt deviſes them to Henry Everden and his wife for 
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Prohibition 
denied after 
ſentence, where 
the defendant 
below had ſet 
upſeveralcui: have been from time immemorial, or at leaſt for 40 years. 
toms retpeRy 

ing tithes, but had ſubmitted to 2ria!, 


DDP 


their dein lives, and to the 8 ; then to their eldeſt ſon and 
his heirs for ever, which would give him the fee; but that deviſe 
is followed by other words, which by im plication ſhew he meant 
his ſon ſhould only take an eſtate tail, with remainder over to 
his daughters, and if they died without iſſue, then the eſtate was 
to go to his own right heirs. The whole reverſion, therefore, is 
clearly diſpoſed of. 

It is true, where a man deviſes lands to his right heirs ab. 
ſolutely, the heir may take by deſcent as being the better title, 
but where the lands ſo deviſed are ſubje to a charge, he bins 
take under the will, that he may not defeat the will. What is 
the meaning here? The teſtator ſays, he means his heirs ſhall 
take by deſcent.—After this deviſe, he gives all his freehold ang 
copyhold eſtates to the leſſor of the plaintiff. But he gives them 
for purpoſes which ſhew he could not mean to include this eſtate; 


for he directs they ſhall be ſold immediately for payment of debt, 


and legacies ; and the reſidue of the money ariſing from the ſale 
to be divided equally amongſt his children. That could not be 


done in reſpect of the eſtate in queſtion, till he knew whether his 


ſon Henry Everden would have children or not. As to the ſub- 
ſequent deviſe of the reſidue, that cannot go further than the firſt: 
it would be tautology and unintelligible, unleſs applied to the 


perſonal eſtate. Therefore, both u pon the authority of the deter- 


mination in the Common Pleas, and independent of it, I am clear- 


ly of opinion that the leſſor of the plaintiff has no title to recover. 

Aſton Juſtice. Iam of the ſame opinion: As to the ſecond 
deviſe of the reſidue, there is nothing for it to operate upon ; for 
the whole is before deviſed. And if the plaintiff's conſtruction 
reſpecting the deviſe to the right heirs being nugatory, were to 
prevail ; Davrs the truſtee muſt immediately ſell the whole eltate, 
and Henry Everden would be to take only one eighth and of his 
own eſtate. 


Mr. Juſtice Milles was of the ſame opinion. 
Per Cur. Let a nonſuit be entered. 


FULL verſus HuTcniNs, Clerk. 


E UTCHINS libelled Full in the eccleſiaſtical court of 
the Archdeacon of Torneſs in Devonſhire for tithes. Full 


fet up a modus, and alſo ſeveral cuſtoms, alleging their exiſtence to 
The 


eccleſiaſtical 


* 
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ecclefiaſtical court proceeded to the examination of witneſſes as 1776. 
to theſe ſuppoſed cuſtoms, and pronounced ſentence againſt them. 
Upon this, Full applied for a prohibition, and a rule to ſhew 6 jg 
cauſe was granted. | | | Mans, 
Mr. Buller now ſhewed cauſe, and inſiſted, that this being an 
application for a probibition after ſentence, it ought to appear 
upon the face of the libel, that the eecleſiaſtical court had no ju- 
riſdiction, otherwiſe a prohibition would not go: But here the 
objection clearly ariſes upon a co/lateral matter. The party has 
ſubmitted to trial, and the eccleſiaſtical court have decided as a 
court of common law would have done. Therefore the applica- 
tion is now too late. Buggzn verſus Bennet, Paſch. 7 Geo. 3. B. R. 
ſince reported 4 Burr. 2053.—1 Bur. 8 13.—1 Str. 187. Argyle 
verſus Hunt. and 1/entr. 343. in which latter caſe it is faid, * it. 
« js diſcretzonary in the court to grant a prohibition.” 
Mr. Dunning contra contended, that the court below had 9 
Juriſdiction in this caſe; and therefore a prohibition might go at 
any time. For though the eccleſiaſtical court has undoubtedly 
Juriſdiction in matters of tithe, yet in this caſe there was a mo- 
dus fet up, cuſtoms ſtated and denied, iſſue joined upon them, 
and a general decree for payment. Now, a cuſtom is a matter pe- 
culiarly triable at common law; and from the moment the queſ- 
tion of modus or no modus was ſtarted, there was an end of the ju- 
riſdiction of the eccleſiaſtical court. The defence put the cauſe 
upon a totally different ground, which it is the peculiar province 
of the common law juriſdiction to judge of. Therefore a prohi- 
bition may go though after ſentence. 6 Med. 25 2. Comb. 2 54, 
448. 1 Bur. 314. As to the caſe 1 Ventr. 343, in 1 Sid. 65. it 
is expreſsly laid down, * that the granting a prohibition is ac 
0 diſcretionary, but ex debito juſtitick. F—Cur. adviſare vult. ebe : 
Next day Lord Mansfield delivered the opinion of the court as 
follows: | | 
The caſe is, that the defendant Hutchins libelled in the eccle- 
ſiaſtical court for tithes. Full, the plaintiff, ſet up a modus, and 
leveral cms, which he alleged to be time immemorial, or at 
leaſt for /orty years paſt. Witneſſes were examined, the cauſe 
was heard, and ſentence given againſt the cuſtoms. Full has 
now made application to this court for a prohibition upon the 
following ground; that his defence below was a plea of imme- 
morial cuſtoms ; that an immemorial cuſtom is a matter properly 


triable at common law, and therefore it appears on the face of the 
| proceedings, 
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proceedings, that this is a caſe where the ſpiritual court "OY 
juriſdiction. 8 8 
The queſtion is, whether this application, being made after 


Hurchixs. ſentence, is not too late? 


Where a mat=- 
ter is properly 
triable at com- 
mon taw, pro- 
hibitionlies be- 
dre ſentence. 

But ifa party 
ſubmit to 
trial, it is af- 
terwards too 
late. 


Prohibition 
lies after ſcu- 
zence, if the 
eccleſiaſtical 
court has 20 
cognizance of 
che cauſe; ; 7 


otherwitc, it mere be cnly a 4:72 of trial, 


Upon conſideration of the principles. on which this dodrine ; is 
coded] and upon looking into the caſes, we are all of opinion 
that the defendant in this caſe comes too late AFTER SENTENCE 

Where matters, which are triable at common law, ariſe . 
dentally in a cauſe, and the eccleſiaſtical court has juriſdiction 
in the principal point; this court will not grant a prohibi- 
tion to flay trial. For inſtance, if the conſtruction of an act of 
parliament comes in queſtion, or a releaſe be pleaded, they ſhall not 
be prohibited, unleſs the court proceed to try contrary to the 
principles and courſe of the common law : as if they refuſe one 
witneſs, &c. And this is expreſsly laid down by Lord Hale in 
2 Lev. 64. Sir Wm. Fuxom verſus Lord Byron. 

There is another denomination of caſes under which the pre. 
ſent caſe comes, where matters are ſo properly and eſſentially 
triable at common law, that if the party comes for a e 
before ſentence, this court will grant it for the ſake of the trial 
But if the party ſubmit to trial, he is afterwards too late. | 

The diſtinction in reſpect of caſes where a prohibition does or 
does not lie after ſentence, is this: If it appears on thᷣe face of the 
libel, that the eccleſiaſtical court has 20 juriſdiction of the cauſe 
a prohibition ſhall go; becauſe there, zntereft reipublice that = 
ſhould not encroach upon the juriſdiction of the temporal = 

and in ſuch caſe, their ſentence is a zzu//ify. Therefore, in the 0 
of Paxton verſus Knight, 1 Burr. 314. the court, though againſt 
their inclination, granted a prohibition ; becauſe it appeared 07 
the face of the libel that the eccleſiaſtical court had 0 juriſdiction. 
: This doctrine and diſtinction is fully ſettled and eſtabliſhed 
in a caſe reported in 10 Mod. 12. Baniſter verſus Hopton. There 
upon a motion after ſentence for a prohibition to the Spititnal 
Court,. upon a queſtion of preſcription, the court held, that 
though it were a matter triable at common law, yet if the party 
ſubmit to trial, it will be too late for a prohibition after ſentence. 


In the margin of that caſe is cited 2 Sa/k. 548. which is cited for 


the true diſtinction where a prohibition ſhall or ſhall not lie after ſen- 
tence: And there it is ſaid, that if it appear in the libel or proceed- 
ings of the cauſe, that the cognizance of the cauſe does not belong 
to the Spiritual Court; a prohibition ſhall go even after ſentence. 


It 


Faſter Term 16 Geo. 3. N R. 


* 


425 


— 


„ . 


Tt ſhall go where they have no cognizance of the cauſe, not 


where there is only a defect of trial. 
There is another caſe fully in point to the ſame Agia ctien; 


the name of it is, The churchwardens of Market Boſworth verſus 


Raym. 435. The libel, in that caſe, was founded upon a caſtom 
which the defendant denied; and the decree was againſt the 
cuſtom: a prohibition was moved for, becauſe cuſtom or no cuſ- 
tom, is a matter triable at law; and this appearing on the libel, 


though after ſentence. But the whole court held the con- 
trary. And the reaſon given is this; that the plaintiffs, having 
rounded their libel on a cuſtom, which would have been well 
grounded if the cuſtom had not been denied, ſhall not, after 
the cuſtom is found againſt them, prohibit the court from exe- 
cuting their ſentence. For the deſign of the motion for a pro- 
hibition is only to excuſe the plaintiffs from coſts. 
the court, there is no reaſon why they ſhould not pay them, 
fince it appears they have vexed the defendant without caule : 
And therefore denied the prohibition. | 
The ſame reaſon holds here, as in that caſe. The defendant 
Bimſelf has alleged the cuſtom, and ſubmitted to trial; there- 
fore, there is no reaſon now why he ſhould have a prohibition 
to ſave himſelf from the coſts. 
We are all of opinion, that the cauſe de againſt the pro- 


hibition ſhould be allowed, and the rule diſcharged. 
Per Cur. Rule diſcharged. 


VzxELsT Eſq; and Sui H verſus RAFAEL. 


HE plaintiffs in this caſe were plaintiffs in error, upon a 

Judgment of C. B. in an action of treſpaſs and falſe impri- 
ſonment brought againſt them in that court orz7ly : but judg- 
ment was given againſt Perelft only, Smith being found not 
guilty, 

Mr. Buller had moved to quaſh the writ of error, becauſe it 
was brought by them jointly: whereas it ſhould have been 
brought by Verelſt only, againſt whom judgment was given. 

Mr. Wallace, on the part of the plaintiffs, had, on the other 
hand, moved for leave to amend the writ of error, by ſtriking 

out the name of Smith; upon an atlidavit made by the officer, 


5Q that 


the rector of Market Boſworth, Hil. 10 Wm. 3. B. R. 1 Lord 


the court had no juriſdiction ; therefore prohibition ought to go, 


But ſay 


1776. 
F * | 
werſus 


HurTcuins., 


Thurſday, 
May 2d. 


Treſpaſs and 
falſe impri- 
ſonment a- 
gainſt t#avs ; 
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found guilty - 
Writ of error 
in the name 

of both; and 
amended, by 
ſtriking out 
the name of 
the defendant 
who had judg- | 
ment below. * 
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that it was bis 3 and that the inſtructions left with him 
were to make out a writ of error in the name of Verel It only. 

Both rules now came on together: Mr. Wallace and Mr. Mans. 
feld for the plaintiffs inſiſted, that this being a miſtake of the 
Filazer was amendable under the ſtat. 5 Geo. 1. c. 13. and cited 
The Sword blade Company verſus Dempſey. 2 Str. 892. as in 
point. 

Mr. Dutning and Mr. Buller, contra, contended, that to ſtrike 
out the name of one of the parties in this writ of error, would 
be to alter the caſe entirely, and make it in fact a neu cauſe. 

That the only object of tbe motion for amending was, to get 
rid of the motion to quaſh the writ, which not being agreeable 
to the original record, was clearly wrong. Belides, the ſtatute 
profeſſes to be made to prevent delay; but if this were allowed, 
it would encreaſe the delay already uſed to keep the defendant 
out of his right. 

Lord Mansfield. The ground upon which the application for 
quaſhing the writ of error in this caſe is founded, is, becauſe 
it does not agree with the original record. The reaſon why it 
does not agree with the record, is owing to a blunder, which 
the officer ſwears was made by his miſtake. What are the words 
- of the at*? It recites, that great delay of juſtice has been oc- 
caſioned by defedive writs of error, which, as the law ſtood at 
the time of the act, were not amendable : And then it enacts; 
« That all writs of error, wherein there ſhall be any variance 
4 from the original record, or other defect, ſhall be amended.” 
Now here is a defect, and that defect owing to the miſtake of 
the officer. In the caſe that has been cited from 2 Str. 892. the 
name of Mary Edwards was added by miſtake : Here, the name 
of Richard Smith is ſo; therefore this caſe is exactly like that. 
The words of the act are general other defects; and therefore, 
if there were any doubt, they ought to be extended as far as 
poſſible, becauſe it is for the furtherance of juſtice. 

Mr. Juſtice Afon, and Mr. Juſtice Villes concurred. 

Per Cur. Rule for amending the writ of error, abſolute on 


payment of coſts; and the rule for — the writ of error 
diſcharged. 
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 Cravey et al, Ver ſus HAYLE Y e al”. 


N trover for a qugaticy of 4 upon not guilty pleaded, 
the jury gave a verdict for the plaintiff, damages 2971. 16s. 10d. 
and colts, ſubject t to the opinion of the court upon the fol- 


lowing cale. 


That a commiſſion of bankru ptcy iſſued againſt William Bloom 
on the fourth of December 1775. 

That the bankrupt being indebted to the defendant Fohn 
Cockran in the ſum of 60 J. for ſo much money advanced by 
him to the ſaid bankrupt; and the ſaid John Coctran and the 
defendant James Bramble being ſecurity for the ſaid bankrupt by 
a note of hand for the ſum of 182 J. to the plaintiffs Clavey 
and another, and the ſum of 36 £ being actually due to the plain- 
tiffs C/avey and another, upon a note in which the ſaid defend- 
ants Bramble and Cockran were joined as ſecurity for the ſaid 
bankrupt; he the ſaid bankrupt on the 18th of November 1775, 
executed a bond and warrant of attorney for confeſſing judgment 
to the ſaid Bramble and Cockran in the penal ſum of 558 J. con- 
ditioned for the payment of 279 /. 

That judgment was entered upon the faid warrant of attorney 
the 23d of November 1775, and execution iſſued the ſame day 
marked to levy 282 J. 165. | 

The queſtion was, whether this tranſaction conſtituted an act 
of bankruptcy ; and if the court were of opinion with the plain- 
tiffs, then the verdict to ſtand. _ But if the court ſhould be of 


| opinion with the defendants, then a nonſuit to be entered. 


Mr. T. Cowper for the plaintiffs ſtated the queſtion to be, Firſt, 
whether the execution taken out in this caſe was not a Frau- 
dulent attachment within the ſtat. 1 Fac. 1. c. 15. ſet. 2. Se- 


177 6. 


F ny 
M ay 3d. 


A fraudulent 
judgmentand 
execution, 
though void 
againſt cre- 
ditore, is not 
in it{cl: a1 
act of bank- 
ruptcy. 


condly, whether it was not a fraudulent conveyance within ano- 


ther part of the ſame ſection. 

Lord Mansfield. A fraudulent conveyance that conſtitutes an 
act of bankruptcy muſt be by geed. 

Mr. Cowper then confined himſelf to the firſt queſtion; and 
inſiſted, that there being no debt due in this caſe to the amount 
of the ſum for which the judgment was entered up, and the exe- 
cution taken out, it was clearly a fraudulently procuring his goods 
to be attached within the words of the ſtat. 1 Fac. 1. c. 15. 


| ſe, 2. The words are, © any perſon uſing trade, &c. who will- 


* <« ingly 
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„ ingly or fraudulently hath or ſhall procure himſelf to be 
*« arreſted or his goods to be attached or ſequeſtered.” It vill 
be ſaid the word attached is uſed in a technical ſenſe, and 
has reference only to certain cuſtoms in the city of Londey, 


. Briftol, and other places. But if ſuch a conſtruction were to pre- 


vail, the whole policy of the bankrupt laws would be defeated ; 
and the whole kingdom, except thoſe few places, would be de. 


prived of the benefit of ſuch clauſe. The words clearly mean, 


any mode by which a legal reſtraint is impoſed on the goods of 2 
trader, by his wilful and fraudulent procurement. There are 
no authorities on the ſubject, except Woollen and others aſſigneeʒ 
v. Townſhend and others, before Lord Mangſield about three years 
ago, where Lord Mansfield held, that procuring the execution to 
be brought into the bankrupt's houſe, was, within the meaning of | 
the ſtatute, a fraudulent attachment. Here nothing was due, 
therefore it was a clear fraud, and NN amounts to an ad 
of bankruptcy. 

Mr. Davenport, contra, was ſtopped by Lord Mansfield, it be. 
ing a clear caſe. 

Lord Mansfield. As to the point intended to have been argued, 


whether this was not ſuch a fraudulent conveyance as conſtituted 


an act of bankruptcy; it might as well be argued, whether an 


eſtate to a man and his heirs is a fee ſimple or not. 

' As to the other point, the queſtion is, whether this is ſuch an 
act, as conſtitutes the crime of bankruptcy; not whether it is frau- 
dulent, and may be ſet afide on that account. I do not remem- 
ber the particulars of the caſe of Foollen v. Townſhend ; but I 


think, in that caſe, there was another clear act of bankruptcy, 


Hilary 13 
Geo. 3. B. R. 


In a ſubſequent caſe of Harman and others, aſſignees of Grey v. 
Spotſwood *, I did at firſt tl ink attachment and ſequeſtration did 
not include executions. On a ſecond trial, I exprefied myſelf as 
if attachment and ſequeſtration did include executions. But! 
was deſirous to have it ſettled; and afterwards, upon argument, 
the whole court held it not to be an act of bankruptcy. 

All the bankrupt acts being in peri materia muſt be taken to- 
gether. The flat. 1 Fac. 1. c. 15. defines the different acts that 
conſtitute an act of bankruptcy, and amongſt others is the follow- 
ing. any one who ſhall willingly or fraudulently procure himſelf 
« to be arreſted, or his goods, money, or chattels to be attached 
«© or ſequeſtered.” Now the word “ attachment,” being coupled 
with “ arreſts and ſequeſtration,” ſhews the legiſlature meant that 
ſort of attachment, by which ſuits are commenced; and that they 

2 plainly 
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lainly had in view the cuſtoms of London, and other towns where 
that ſpecies of proceſs is made uſe of. A ſequeſtration in Lon- 
Inn is a method of proceeding in an action of debt, where the 
party cannot be found; in which caſe, upon the action being en- 
tered, the officer goes to the warehouſe of the defendant where 
his goods are, and fixes a padlock on the door; and if the defend- 
ant does not put in bail in time, judgment is given againſt him, 
and his goods are fold in ſatisfaction.— This ſtatute is followed 
by flat. 21 Fac. I. c. 19. which ſpecifies the different ſecurities 
of creditors. It firſt enumerates all the common law ſecurities, 
and then goes on thus: © Or having made attachments in Lon- 
« on, or any other place by virtue of any cuſtom there uſed,” and 
enacts, ** that creditors having ſuch ſecurities, unleſs ſerved and 
« executed, ſhall not come in for more than a rateable part of 
« their debt, without reſpect to any penalty or greater ſum con- 
« tained in ſuch judgment, ſtatute, recognizance, attachment, or 
« other ſecurity.” ” | 

Therefore we adhere to the opinion given in Harman v. Spot/- 
wood, that a fraudulent execution, though it will not ſtand in the 
way of creditors, being void as againſt them, yet does not of it- 


ſelf conſtitute an act of bankruptcy. 


Alon and Wiles Juſtices concurred. 
| Per Cur. Nonſuit to be entered. 


WILXINSON ui tam verſus A l. LOr. 


IN debt upon the ſtatute 21 H. 8. c. 13. for non-reſidence, 
A upon il debet pleaded, a verdict was found for the plaintiff, 
ſubject to the opinion of the court upon the following caſe. 
That the defendant, Bryan Allot, clerk, was preſented, inſti- 
tuted, and inducted to the rectory of Burnham St. Mary's, other- 
wiſe Burnham Weſtgate and Ulple, in the county of Norfo/+, in 
the year 1766, of the value of above 3001. per annum: That 
he had firſt a lodging, and afterwards a ready-furniſhed houſe in 
the ſaid pariſh, until Michaclmas now laſt paſt, which he then 


quitted. That from time immemorial, there was not, nor is 


there any parſonage houſe upon the living. That under theſe cir- 
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cumitances, the defendant ab/ented himſelf from all reſidence on the 


laid living, and from every parochial duty, from the 28th day of 
April 1775, to the 28th day of December now laſt paſt, (being eight 


months), without any other legal excuſe ; and did not, during the 
5R ſaid 


1 r 


2 8 * 8 8 
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ſaid eight Gag reſide in or near the ſaid living: but during m 


that time appointed a proper and ſuficrent curate, or curates, for 
all parochial duty of the ſaid defendant's church or churches be. 
longing to the ſaid living, which curate or curates were reſident 
upon the ſaid living. 
The queſtion reſerved was, Whether, under all theſe circum. 
« ſtances, the ſaid defendant ſhall be deemed guilty of wilfyl ab. 
* ſence, and non-reſidence, and ſubject to the penalties of the ſta- 
e. 13. 
Mr. King for the plaintiff was nn to argue, but Por 
Mansfield called upon the counſel for the defendant to go on. 
Mr. Partridge, for the defendant, recited the preamble of the 
lat. 21 H. 8. c. 13. and allo the 26th ſection, from whence he 
argued, it was apparent that the objects of the ſtatute were of three 
kinds. 1, That the cure ſhould be duly and regularly ſerved. 
2dly, That hoſpitality ſhould be maintained. zaly, That the par- 
ſonage houſe ſhould be upholden and preſerved in a condition fit 
for the incumbent to live in. That theſe requiſites had been com- 
plied with by the defendant, as far as lay in his power. As to the 
two firſt, it was expreſsly ſtated in the caſe, that there was a ſuf- 
ficient curate for all the parochial duty, &c. actually ręſident upon 
the living. —In reſpect of the laſt, it was impothble in this cafe 
for the defendant to comply with it; becauſe, from time immemo- 
rial there never had been any parſonage houſe in the pariſh. [t 


would be abſurd, therefore, to talk of reſidence for the purpoſe 


* Cro.El. 590. 


+ 2 Brownlow 


54. 


of repairs, where there was no houſe to repair. The caſes upon 

this ſtatute are very few. 6 Co. 21. 6. Goodale v. Butler. Cro. E. 

590. and Goldeſbor. 169. S. C. The words in 6 Co. are ex- 

preſs to the point. © It was agreed, that lawful impriſonment, 
e without covin, is a good excuſe for non-re/idency ; ſo, if there be 
&* not any parſonage houſe there. —Theſe caſes are excepted out 
of the act by conſtruction of law. In Law verſus 1bbetſon, Eaſt. 
11 Geo. 3. R. B. Lord Mansfield ſaid, © this caſe is extremely clear; 
* becauſe the defendant has abſented himſelf from his parſonage 
„ houſe without any excuſe, and therefore is certainly within the 
meaning of the act. It has been determined, that if a parſon lives 
<« in his pariſh, and lets his parſonage houſe, reſerving a chamber 
* to himſelf, he is yet ſubject to the penalty *: fo, if he keeps his 
* houſe in repair, and ſervants conſtantly live in it F, he himſelf re- 
« fiding elſewhere ; for the reſidence muſt be in the identical houſe: 
« therefore, reſidence in the pariſh, even in a houſe of his own, is 


* no excuſe. But if there is no parſonage houſe, he is excuſed al- 
2 | „ together 
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« together ; for upon a penal act, he cannot be proſecuted for not 
« reſiding when there is no houſe to reſide in.” Here, it is expreſs- 
ly found, that there never has been any parſonage houſe; therefore, 
the defendant is exculed : and he prayed judgment accordingly. 

Lord Mansfield. The ſtatute of non-reſfidence is a dewe 
law; and, though a penal one, has received a ſtrict conſtruction 
againſt ſuch as have offended. i 

A clergyman with cure of ſouls is bound, not only by the ca- 
non law, but in conſcience, to attend his duty in perſon if he 
can. By experience it was found, that neither conſcience nor 
canon law were ſufficient to bind the clergy to a due obſervance of 
their parochial duty ; but they left it to be done by poor curates 
hired at ſmall ſalaries. It would be a ſtrange argument to ſay, that 
erſons of that deſcription could poſſibly maintain the hoſpitality 
which the ſtatute had in view, and which ought to be kept up. 

The flat. 21 Hen. 8. c. 13. was made to remedy this grievance, 
and the words are general; that every ſpiritual perſon, &c, ſhall 
e reſide in, at, and upon his benefice :* it does not ſay in, at, and 
upon his parſonage houſe. The word benefice was indeed formerly 
uſed, to denote certain portions of land, given by lords to their fol- 
lowers for their maintenance; but now it isa general term for any 
eccleſiaſtical living or preferment. In this caſe, the benefice is a 
parſonage or vicarage, and the general words uſed by the act might 
be ſatisfied by his reſiding any chere upon the living. However, 


authorities as far back as the time of Elizabeth ſay, that that con- 


ſtruction does not anſwer the end; but it mult be a refdence in the 
par ſonage houſe, It is a remedial and beneficial law both for the 

pariſh and the ſucceſſor ; and caſes have been determined, where, 
though the parſon lived within twenty yards of the parſonage 
houſe, and though he had a ſervant who ſlept in it *, yet it was 
holden not to be a legal and ſufficient reſidence. 

It is true, the law ſays, that in all reſtrictions impoſed, impoſ- 
ſibility is an excuſe; but then it muſt be performed cy pres, If 
there has been no parſonage houſe from time immemorial, it is 
moſt certain that the parſon cannot live in it. What then? The 
next thing to be done is, to come as near to it as he can: He muſt 
live ſome where in the pariſh. His conſcience obliges him to do 
ſo. The canon law requires it, and this ſtatute enforces the ob- 
ligation under a penalty. It is ſaid, that in Law verſus [bber/on, 
I did ſay, © that if there was no parſonage houſe, the parſon 
might reſide where he pleaſed 4 but it is clear that muſt mean 
Jomewbere in the pariſh. Any other conſtruction would be a 
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1776. ſhameful evaſion of the ſtatute, Here, there is no parſonage 
Wit or houſe; but the want of a parſonage houſe is no excuſe for reſid. 
verſu ing out of the pariſh entirely; and therefore there muſt be Judg- 
Arrorr. ment for the plaintiff. | 
Aon and Iiiles Juſtices concurred, 
Judgment for the plaintiff, 


— 


Monday, © CADOGAN er of verſus KEN NET Eſq; et al. 
May Gch. 
ters 8 P ON ſhewing cauſe why a new trial ſhould not be granted 
ea, DY — 3 5 a ; 
tlement bel in this caſe, Lord Mansfield reported as follows : 
wine nag This was an action of trover brought by the plaintiffs, who are 


riage, in con- : 
ſideration of the truſtees under the marriage ſettlement of Lord Montfort, 


] RR 2 : 5 . . 
e ee el againſt the defendant Mr. Kennet, who is a judgment creditor of 


his wite's Lord Montfort's, and the other defendants, who are ſheriffs offi- 


portion, . 3 
which was Cers, to recover certain goods taken by them in execution under 


ſuppoſed tobe _ | fa.—At the trial the plaintiffs proved Lord Mon!fort's mar- 


more than the : IN X 

amount ofhis rjape ſettlement, by which it appeared that the goods in queſtion, 
debts at that :; 1 h h ' h ] * b | Yo d M, 
time; conveys which were the houſehold goods elonging to Lor ontfort, at 
er. _ e his lordſhip's houſe in town, and which were very minutely parti. 
likewiſe his culariſed ina ſchedule annexed to the ſettlement, were all con veyed 


bouſebold | 2 | | ; 
WCET to the plaintiffs, as 7ru/tees, for the uſe of Lord Montfort for life, 


(his real e- 


— aa remainder to Lady Montfort for her life, remainder to the firit 
e : - . . 
thought an and other ſons of the marriage in ſtrict ſettlement. 


dy un One of the witneſſes proved, that at the time of the ſettlement 


er4/2 for him- being made, it was known Lord Montfort was in debt :—but he 
elf for life, : | i : 
remainder to thought the fortune of the lady he was to marry, which amount- 


his vie for E 
lite, = ed to 10,000 J. was amply ſufficient to pay all the debts he owed 
ee at that time, and had no idea of diſappointing any creditor. That 
and Other ions 


in ſtrict ſet Mr. Kennet was a creditor of Lord Montfort at the time of the ſot- 


— 8 tlement.— That Lady Montfort was a ward of the Court of Chan- 
ward of cery; and the reaſon for including the houſehold goods in the ſet- 


Chancery, the I 8 
Cttlement tlement was, becauſe it was thought Lord Montfort's real eſtate 


2 was not of itſelf ſufficient to make a proper and adequate ſettle- 
ter, and the ment.—It appeared alſo that the ſettlement was referred to a Maſ- 


e ogy ter in Chancery, who approved of the ſettlement, and the inſert- 


ſchedule. 4. ing the houſchold goods for the reaſon above-mentioned. 
after tne - DE ; . 
At the trial, I inclined to think, that the ſettlement being made 


marriage, 

vs — or under a treaty with the Court of Chancery, and approved of by the 
the goods ; after which a creditor at the time of the feltement, having obtained judgment, took them in exe- 
cution. Held, the ſettlement was good againit creditors, and the truſtees entitled to the poſſeſſion of ine 
goods. But if A. had let the houſe ready furnithed, the defendant X. during A. 's life, would have been inti— 
tied to an apportionment of the rent. And there having been a /ale of part of the goods in this caſe, it was by 
eonſent agreed, that the value ſhould be veſted in the funds, on the truſts of the ſettlement; and the intereit 


during As life. paid to the defendant K. The reſt of the goods were ordered to be ſpecifically delivered. 


x7] . M,aſter, 
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e was a bond fide tranſaction, and that Fa poſſeffron of Lord 
Montfort was not fraudulent, becauſe it was in purſuance, and in 
execution, of the truſt. 

The jury found a verdict for the plaintiff, damages 15s. and if 
the court ſhould be of opinion with the plaintiffs, then the 
goods were to be delivered ſpecifically. 

Mr. Wallace and Mr. Davenport, in ſupport of the new trial, 
| inſiſted, that the ſettlement itſelf was a fraud, and the poſſeſſion 
by Lord Montfort the ſtrongeſt evidence poſſible of an intention 
to deceive creditors. That whe fact of Lord Montfort's debts be- 
ing made known. to the truſtees, was no ground for excepting this 
caſe out of the general rule : On the contrary, they ought in that 
caſe to have ſeen that Lord Montfort did not meddle with the for- 
tune brought him by Lady Montfort; but ſhould have had that 
ſum inveſted in them for the purpoſe of diſcharging the debts 
due at that time. That this was the common caſe of a debtor 
making a beneficial truſt for himſelf.— That Lord Montfort might 
have diſpoſed of the goods during his lifetime; and conſequently, 
as againſt him at leaſt, they were not protected from an execution 
at the ſuit of a fair creditor. They compared this to the caſe of a 
trader ſelling his goods, continuing in poſſeſſion, and afterwards 
becoming bankrupt; and cited 3 Co. 80. Twine's caſe. 

Mr. Dunning, contra, did not diſpute the doctrine laid down in 
Twine's caſe, and admitted, that viſible poſſeſſion was a ſtrong cir- 
cumſtance, in all caſes, of fraud. But he inſiſted the poſſeſſion 
in this caſe was not for any purpoſe of fraud, but conſiſtent with 
and agreeable to the truſt. He agreed that Lord Mon!fort's in- 
tereſt was not protected, but contended the intereſt of Lady 
Montfort was protected: That the tranſaction was manifeſtly bon 
de, and without the moſt diſtant intention to detraud, and there- 
fore the plaintiffs were-entitled: to recover. 

* Lord Mangfield. The queſtion in this caſe is, hockey the 
plaintiffs, who are truſtees under the marriage ſettlement of Lord 
Montfort, by which the houſehold goods in queſtion are ſettled as 
heir looms with the houſe in ſtri& ſettlement, and ſpecifically 
enumerated in a ſchedule annexed to the ſettlement, ſo as to avoid 
any fraud by the addition or purchaſe of new; whether, the truſtees 
are entitled to the poſſeſſion of theſe goods againſt the defendant 
Mr. Kennett. | 

The defendant has taken the goods in execution ; and it is not 
diſputed that he is a fair creditor. But the plaintiffs bring this 
action as truſtees under the marriage ſettlement, and the queſtion 
| * whether they are, againſt the defendant, entitled to the poſ- 
ww 5 8 ſeſſion 
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ſeſſion of theſe goods for the purpoſes of the truſt. I have thought 
much of this caſe ſince the trial, and in every light in which 1 
have conſidered it, I have not been able to raiſe a doubt. 

The principles and rules of the common law, as now univer. 
fally known and underſtood, are ſo ſtrong againſt fraud in every 
ſhape, that the common law would have attained every end pro- 
poſed by the ſtatutes 13 El. c. 5. and 27 El. c. 4. The former 
of theſe ſtatutes relates to creditors only; the latter to purchaſers, 
Theſe ſtatutes cannot receive too liberal a conſtruction, or be too 
much extended in ſuppreſſion of fraud. | 

The flat. 13 El. c. 5. which relates to frauds againſt credi. 
tors, directs ** that no act whatever done to defraud a creditor 
or creditors ſhall be of any effect againſt ſuch creditor or 
© creditors.” But then ſuch a conſtruction is not to be made in 
ſupport of creditors, as will make third perſons ſufferers. There- 
fore, the ſtatute does not militate againſt any tranſaction bond gde, 
and where there is no imagination of fraud. And ſo is the 
common law. But if the tranſaction be not 50rd fide, the cir- 
cumſtance of its being done for a valuable conſideration, will not 
alone take it out of the ſtatute. I have known ſeveral caſes where 
perſons have given a fair and full price for goods, and where the 
poſſeſſion was actually changed; yet being done for the purpoſe of 
defeating creditors, the tranſaction has been held fraudulent, and 
therefore void. 

One caſe was, where there had been a decree in the Court of Chan- 
cery, and a ſequeſtration. A perſon, with knowlege of the de- 
cree, bought the houſe and goods belonging to the defendant, and 
gave a full price for them. The court ſaid, the purchaſe being 
with a manifeſt view to deſeat the creditor, was fraudulent; and 
therefore, notwithſtanding a valuable conſideration, void. —So, if 
a man knows of a judgment and execution, and, with a view to 
defeat it, purchaſes the debtor's goods, it is void: becauſe, the 
purpoſe is iniquitous, It is aſſiſting one man to cheat another, 
which the law will never allow.—There are many things which 
are conſidered as circumſtances of fraud. The ſtatute ſays not a 
word about poſeſion.. But the law ſays, if after a ſale of goods, 
the vendee continue in poſſeſſion, and appear as the vibe owner, 
it is evidence of fraud ; becauſe, goods paſs by delivery : But it is 
not ſo in the caſe of a leaſe, for that does not paſs by delivery. 

The fat. 27 El. c. 4. does not go to voluntary conveyances 
merely as being voluntary, but to ſuch as are fraudulent *. A fair 
voluntary conveyance may be good againſt creditors, notwith- 
ſtanding its being voluntary. The circumſtance of a men be- 


ing 
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ing indebted at the time of his making a voluntary conveyance, 
is an argument of fraud. The queſtion therefore in every 
caſe is, whether the act done is a bond fide tranſaction, or 
whether it is a trick and contrivance to defeat creditors. If 
there be a conveyance to a truſtee for the benefit of the debtor, it 
is fraudulent, The queſtion then is, whether this ſettlement is 
of that ſort. It is a ſettlement which is very common in great 
families. In wills of great eſtates, nothing is ſo frequent as de- 
viſes of part of the perſonal eftate to go as heir looms *: For in- 


8 


* At the laſt ſittings in Midalaſex in Trinity Term 1779, the following caſe aroſe 
upon the will of the late Lord Foley and was tricd before Lord Mansfield at Ii ſlminſter. 
The name of it was Foley and another again Burnell and another, ſheriffs of Midale- 
ſex. It was an action of trover brought by the plaintiffs, who were truſtees and 
executors under the late Lord Foley's will, againſt the defendants, to recover a certain 
quantity of wine, linen, and china taken by the defendants in execution, at the ſuit 
of a creditor of the preſent Lord Foley, the late Lord Foley's eldeſt ſon. Upon not 
guilty pleaded, the caſe at the trial appeared to be as follows: Thomas Lord Foley by 
will dated 19th June 1777, and by a codicil dated the 17th of September following, 
deviſed all his real eſtates in ſeveral counties to the plaintiffs for a term of 99 
years, and ſubject thereto, to his eldeſt ſon Thomas Foley for life, with remainder to 
his firſt and other ſons in ſtrict ſettlement. Remainder to his ſecond ſon Edward 
Foley for life, with remainder to his firſt and other ſons in ſtrict ſettlement. Re- 
E mainder to Andrew Foley one of the plaintiffs, with remainder to his firſt and other 

ſons in like manner ; with remainders over. The truſts of the term were to re- 
| ceive the rents and profits, and thereout, according to their will and pleaſure, to 
allow the two ſons Thomas and Edward, yearly and every year, any ſum or ſums 
of money not exceeding in the whole the ſum of 6000/7. in any one year, till ſuch 
time as the debts of his ſaid two ſons ſhould be diſcharged; but ſo as his ſaid two ſons 
ſhould have no tate or intereſt in the rents and profits of the ſaid premiſes, And 
then the teſtator, after providing for the diſcharge of his faid ſons debts, deviſed as 
follows: „ AlſoI give and bequeath all the ſtandards, fixtures, houhold goods, imple- 
< ments, and houſhold furniture, pictures, tapeſtry, gold and ſilver plate, china, porcelaine, 
« glaſs, ſtatues, buſts, libraries, and books, which ſhall be in the ſaid ſeveral capital meſ- 
< ſuages, called Stoke, Great Witley, and Foley Houſe to be held and enjoyed by the 
< ſeveral perſons who from time to time ſhall ſucceſſively and reſpectively be entitled 
* to the uſe and poſſeſſion of the ſame houſes reſpectively, as and in the nature of heir 
« homs, to be annexed to, and go along with, fuch houſes reſpectively for ever.” 

At the death of the teſtator there was a conſiderable quantity of wine, linen, and 
china in Foley Houſe. f 

The truſtees under the will of Lord Foley, permitted his eldeſt ſon Lord Foley 
and his family to live in Foley Houſe rent free; ſent him the key of the wine, and 
Lady Foley the key of the linen and china: which they accordingly uſed as they 
liked, and continued in poſſeſſion of, till they were taken in execution by the de- 
fendants in this action. Upon the execution's coming into the houſe, the plaintiffs 
gave notice to the ſheriff that part of the wine, linen, and china, ſpecifying the par- 
ticulars of each, belonged to them as the truſtees and executors under the late 
Lord Foley's will, and demanded them to be delivered up; which was refuſed. 

The jury at the trial found a verdict for the plaintiffs, to the amount of the wine, 
linen, and china, taken in execution; and the defendants acquieſced without moving 


for a new trial. | 
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1 Fe | n 5 — 
ſtance, the deviſe of the Duke of Bridzewater's library. — The old 
Duke of Newca}/:'s plate. So in marriage ſettlements, it is very 


common for libraries and plate to be thus ſettled, and for chat. 


tels and leaſes to go along with the land. If the huſband grows 
extravagant, there never was an idea that theſe could afterward; 
be overturned. If this court were to determine they ſhould, the 
parties would reſort to Chancery. We come then to the circum. 
ſtances of the preſent caſe, which are very ſtrong. There is not 
a ſuggeſtion of any intention to defraud, or the moſt diſtant view of 
diſappointing any creditor. The very object of the marriage ſettle. 
ment was, that the lady's fortune might be applied to the diſcharge of 
all Lord Montfort debts: the amount of this fortune was 10, ooo / 
and was thought fully ſufficient for that purpoſe. Beſides this, 


it is a ſettlement approved by a Maſter in Chancery. Moſt clear. 


ly the Maſter in Chancery and the Great Seal could have no fray. 
dulent view. But it appears further, that the reaſon why the 
goods were inſerted was, becauſe the ſettlement of the real eſtate 
alone was thought inadequate without them. Clearly, there- 


fore, it was no contrivance to defeat creditors, but meant as x 


proviſion for the lady if ſhe ſurvived, and heir looms for the eld. 


| eſt ſon. 


An argument, however, is drawn from the poſſe - om as a ſtrong 


circumſtance of fraud : but it does not hold in this caſe. It j is 4 


part of the truſt that the goods ſhall continue in the houſe; and 
for a very obvious reaſon : becauſe, the furniture of one houſe will 
not ſuit another ; and it was the buſineſs of the truſtees to ſee the 
goods were not removed. | = | 

If Lord Montfort, had let his houſe with the furniture, reſery- 
ing one rent for the houſe, and another for the furniture; or if the 
rent could be apportioned, the der would be entitled to the 
rent; but they have no right to take the goods themſelves: The 
poſſeſſion of them belongs to the truſtees, and the abſolute pro- 
perty of them is now veſted in the eldeſt ſon. 

I. expected an authority; but though ſuch ſettlements are fre- 


quent, no caſe has been cited to ſhew they are fraudulent, How 


common are ſettlements of chattels, and money in the ſtocks: 
can there be a doubt but they are good? Yet the creditors would 


be entitled to the dividends during the intereſt of the debtor. 


Here, there was clearly no intention to defraud, and there is a 
good conſideration, Therefore, I am of opinion it could not be 


left to the j Jury to find the ſettlement fraudulent, merely becauſe 


there 
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— Or 


The goods muſt now be kept in the houſe 
for the benefit of the ſon. 
Aſton Juſtice. I am of the ſame opinion. Willes Juſtice I 


am of the ſame opinion, 
| Per Cur. Rule for a new trial diſcharged. 


Lord Mansfield. The goods and furniture that have not been 
ſold are to be delivered ſpecifically. As to thoſe which have 
been ſold, let any indifferent perſon put a value upon them; the 
value to be paid by Mr. Kennett, and the amount veſted in govern- 
ment ſecurities at 3 J. per cent. upon the truſts of the ſettlement ; 
the intereſt to be paid to Alderman Kennett during Lord Mont- 


fart's life. And as to all the goods which are not included in 


the ſchedule, they belong to the defendant under the execution. 
NM. B. This was conſented to at Ni Prius, in caſe the court 
ſhould be with the plaintiffs upon the general queſtion. | 


MarTyYN ver/us Hind. 


TY T PON ſhewing cauſe why a new trial ſhould not be grant- 

ed, the caſe as it appeared by the report was to this effect. 
The action was an action brought by the plaintiff againſt the de- 
fendant, who was the rector of St. Ann's Weſtminſter, to recover 
a ſum of money due from him to the plaintiff, for officiating 


as his curate. The declaration conſiſted of ſeveral counts. The 


third count, on which the verdict was taken, ſtated as follows : 
e And whereas allo the ſaid Richard at the time of the making the 
e promiſe and undertaking hereinafter next mentioned, was, and 


from thence always hitherto hath been, and ſtill is, rector of the 


© ſaid pariſh church of St. Ann M eſiminſter in the ſaid county, to 
wit, at Weſtminſter in the ſaid county, and the ſaid Richard being 
* ſuch rector as aforeſaid, by a certain inſtrument in writing, ſub- 


* ſcribed by and with the proper hand of the ſaid Richard, 


© bearing date the 13th of February 1769, at Weſtminſter afore- 


© ſaid, he the ſaid Richard undertook, and to the ſaid Thomas then 
and there faithfully promiſed to retain, and continue the ſaid Tho- 
mas to officiate in the ſaid church, until he ſhould be otherwiſe pro- 
* vided with ſome eccleſiaſtical preferment, unleſs, by fault by him 
committed, he the ſaid Thomas ſhould be lawfully removed from 
the ſame ; and to pay him the ſum of fifty guineas a year dur- 
ing that time. And the ſaid Thomas in fact ſays, that although 


* he is not yet provided with any other eecleſiaſtical preferment, 
nor has been lawfully removed from the ſame church, or of- 
* ficiating 
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« ficiating therein, yet the ſaid Richard, not regarding, &c.— 
Plea non aſſumpſit. Verdict for the plaintiff. At the trial, the 

ch Wo plaintiff, in order to prove the defendant's undertaking, gave in 
Hixp. evidence the following certificate directed to the biſhop of 
London on the plaintiff's being ordained prieſt. 

« Theſe are to certify to your Lordſhip, that I, Richard Hind, 
« rector of St. Ann's Weſtminſter, in the county of Middleſes, 
% and your Lordſhip's dioceſe of London, do hereby nominate 
„and appoint the Reverend Thomas Martyn, to perform the of. 
&« fice of curate in my church of St. Ann aforeſaid ; and do pro- 
« miſe to allow him a yearly ſum of fifty guineas for his main. 
* tenance in the ſame, and to continue him to officiate in my ſaid 
„ church, until he ſhall be otherwiſe provided of ſome eccleſiaſtical 
e preferment; unleſs, by any fault by him committed, he ſhall 
be lawfully removed from the ſame. . And I hereby ſolemnly 
« declare, that J do not fraudulently give this certificate to eri, 
e the ſaid Thomas Martyn to receive holy orders, but with a real 
« intention to employ him in my ſaid church according to what 
<« js before expreſſed. Witneſs my hand this 1 1 day of Febru- 
% 1769. R. Hind.” 

On the part of the defendant, two ſeveral notices were produ- 
ed from him to the plaintiff ; one, dated 26th of November 1774; 
the other, dated June 16th 1775, directing him to quit the cu- 
racy : The laſt of which was in theſe words. Dr. Hind here- 
© by gives notice to Mr. Martyn to quit the curacy of this pa- 
* riſh on the 26th of next month, agreeably to a former notice 
given to him on the 26th of laſt November.” They allo pro- 
duced an appointment of the plaintiff to the readerſhip of the 
pariſh in June 1769, of the value of 30 J. per annum. In re- 
ſpect of this office, it appeared, by the entries in the pariſh books, 
that from the year 1718, a reader was ſupported by the will of 
a Mr. Biſhop out of the profits of ſome leaſehold premiſes, until 
the year 1734: from which time, the reader was ſupported by 
order of the veſtry, and at their will, out of monies allowed the 
churchwardens in their accounts. T hat the reader was appointed 
by the veſtry ; but no traces could be found of any appointment 
” prior to the year 1718. That the duty of the plaintiff, as reader, 
was to read prayers on ſuch days as the par ſon of the pariſh was 
not uſed to perform divine ſervice. 

Mr. Dunning and Mr. Buller, who ſhewed cauſe, inſiſted, that 
a readerſhip was no eccleſiaſtical preferment. That, according to 
Dr. Burn in his third volume of eccleſiaſtical law, the office be- 


gan in the third century; and was one of the five inferior orders 
| in 


_— 
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in the Romiſb church. That in the Greet church, they were 
appointed by ordination: But in the Latin church, ordination 
was not neceſſary. That in Wales, in many parts of England, and 
in colleges, perſons officiate as readers who are not even in or- 


ders. That in this pariſh there was no reader till 1718; and 


though at that time a fund was appointed ſufficient to ſupport it 
during a certain period, it was now an office determinable at the 
will of the pariſhioners ; and therefore, could not in any light be 
conſidered as preferment within the meaning of the title. If fo, 
the remaining objection was, that the title itſelf was only an engage- 
ment to indemnify the biſhop, and no promiſe or undertaking to 
provide for the plaintiff. As to that, they inſiſted, that by the 
terms of the inſtrument it was clearly a certificate of the plaintiff's 
appointment to the office of curate in the defendant's church ; a 


promiſe to allow him fifty guineas per annum; and an expreſs 


undertaking to continue him in the office till otherwiſe provided 
for. Added to which, it contained a ſolemn declaration that the 
defendant did not mean it asa mere title to the plaintiff to enable 
him to obtain prieſt's orders; but to give him a permanent intereſt, 
determinable only in two events, neither of which had taken place; 
namely, his being provided with ſome eccleſiaſtical preferment, 
or being lawfully removed for ſome fault. — That if it was Not 


meant as a title, it could be no indemnity to the biſhop; and 


therefore, there was no ground for ſuch objection. To ſhew the 
conſideration was a good and ſufficient ground for the promiſe 
alleged, they relied on Dutton verſus Poole, 1 Ventr. 318. 332. 
Mr. Wallace, Mr. Mansfield, and Mr. Davenport, contra, for the 
defendant, contended : iſt. That this certificate was zo promiſè or 
undertaking on the part of the defendant, to employ the plaintiff 
as his curate; but intended merely as an indemnity to the biſhop 
againſt the proviſions of the 33d canon: by which, every biſhop, 


who ordains a parſon without a title, is obliged to maintain ſuch 


perſon at his own expence. That this was the object of both 
parties at the time, was apparent from the certificate being ſent 


to the biſhop, kept in his cuſtody, and produced at the trial by 


his ſecretary. By the terms of it, the contract was with the 31. 
Hop only; and if be had brought an action, ſuggeſting a damage 
ſuſtained by the plaintiff's being without preferment, the action 
would have lain. Beſides, in all contracts, the obligation ought 
to be reciprocal. But here the plaintiff might have quitted the cu- 
racy at his pleaſure, 2dly, They objected that the plaintiff 
had no licence from the biſhop to officiate as curate ; and ſup- 


poſing he had, ſtill he was removeable at pleaſure: Therefore 
| could 
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could not maintain this action. To this point, were cited, 2 
Salk. 506. Bunbury 273. 2 Vex. 427. Ney. 15. Bott v. 
Sir Edward Brabalon. zdly. That the appointment of the 
plaintiff to the readerſhip of St. Ann's, at a ſalary of 30/. per 
annum, was an eccleſiaſtical preferment. That the duty of the 
reader in this caſe was not ſuch as a layman could perform, but 
required the whole of the divine ſervice to be read, and that he 
ſhould aſſiſt in the adminiſtration of the ſacrament : And cited 
3 Burn. Ec. Law. tit. Ordination. p. 24. 

Lord Mansfield upon the argument ſaid ; this is a general queſ- 
tion, and quite new, It does not turn upon a diſtinction be- 
tween perpetual curates and general or temporary curates. There 


is a diſtinction between curates licenſed, and curates not licenſ. 


ed. If not licenſed, they are removable at pleaſure. But if 


licenſed, they are only removable /ub modo ; for inſtance, by the 


conſent of the biſhop ; or where the rector does the duty himſelf. 
But the great point in this caſe is, what is the import of the 
obligation which a perſon comes under, by giving ſuch a title to 
the biſhop : Whether it is a jus gue/itum in the curate, ſo as he 
can oblige the parſon to make good the ſalary to him, according 
to the terms of the certificate. As to the plaintiff's not having 
a licenſe in this caſe, it is true the biſhop has not licenſed him 
in form, but he has ſubſtantially and in effect licenſed him, by 
receiving his title. It is a matter of me and therefore 
we will think of it. 
Cur. advi iſare vult, 

Afterwards, on this . Lord Mansfield delivered the ion 
of the court as follows; 
This is an action brought by the plaintiff, as curate of the 
defendant, who is rector of the pariſh of St. Ann's Weſtminſter, 
to recover a ſum of money due to him for his ſalary or ſtipend. 
His Lordſhip ſtated the third count upon which the verdict was 
taken ;—the title ſor the plaintiff's having prieſts orders, and 
the two notices to quit *; and then proceeded thus: 


It has been argued, that this was a reaſonable notice to the 


plaintiff, ſuppoſing Dr. Hind could remove him at his pleaſure. 
The defendant employed another curate. It was admitted that 
the plaintiff was always ready to perform the duty of curate; 
and the defendant engaged to admit this, to avoid any conteſt 
between him and the new curate. 

At the trial, a defence was attempted, vis; that the plaintiff was 
lawfully removed for faults by him committed, and imputa- 


tions were thrown upon his life and manners; and evidence of- 


fered 


Faſter Term 16 Geo. 3. B. R. 


441 


— 


fered to prove the irregularity of his conduct; but I would 
not ſuffer them to go into any criminal charge againſt the plain- 
tiff: Becauſe I thought, in the ficſt place, that the defendant 
ought in that caſe to have complained to the biſhop, and ob- 
tained his ſentence, or judgment, or direction in a formal, or 
at leaſt in a ſummary way : And ſecondly, if the defendant could, 
without applying to the biſhop, have removed the plaintiff for 
a a cauſe, ſubject to the opinion of this or any other court, as 
to the ſufficiency of ſuch cauſe of removal; he ought to have 
given the plaintiff notice of it, But in the notices given to the 
plaintiff to quit, he ſpecifies no fault or objection, but grounds 
them on his mere will and pleaſure. It did not appear by the 
evidence, that he had ever hinted to the plaintiff, what was now 
by ſurpriſe offered to be laid to his charge; ſo that he could 
not poſſibly be prepared to make any anſwer to the charge. —This 
objection of mine to the entering into proof of ſuch a charge, 


has not been complained of, nor mentioned by counſel ; nor has 


any motion been made for a new trial, in order to let the defend- 
ant into that evidence. But I think fit to take notice of it, 
becauſe I have heard of it; and wiſh the grounds upon which 
this cauſe is determined may not be miſapprehended. Upon 
full conſideration we are of opinion, that it was right not to ſuf- 
fer the defendant, under theſe circuinſtances, to juſtify the re- 
moval of the plaintiff, by an accuſation produced for the firſt time 
at the trial of the cauſe. And therefore, I deſire it may be un- 
derſtood, that whatever the deciſion of the preſent cauſe may be, 
we do not proceed upon any ground that ſuch a curate as this may 
not be removed by the biſhop; or even that if a miſbehaviour 
is preciſely notified to him, as the cauſe of his removal, the rec- 
tor may not juſtify himſelf by that cauſe, if it be true in fact and 
ſufficient in law. That ground is (till open, and may be inſiſt- 
ed upon in caſe of another action. 

After over-ruling this attempt, the cauſe being general, and 
new in Weſtminſter Hall, I deſired to ſave it for the opinion of 
this court; and the jury gave a verdict for the plaintiff, ſubject 
to that opinion. 

Three objections are nk to the plaintiff's s recovering in this 
action. Firſt, that the promz/e is a promiſe to, aud a "etl 
or engagement with, the 4i/hop, to indemnify him from maintain- 
ing the plaintiff; but is 20 promiſe, no contract, no engage- 
ment with the plaintiff, and therefore gives him no right to 
ſue. —The ſecond objection is, that the plaintiff is not Iicenſed 


by. the biſhop.—The 74rd objection is, that the plaintiff, on 
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the 26th of June 1769, was appointed reader of extra Prayers 
in this pariſh church, at the hours of 11 and 4 o'clock, at a 
ſalary of 30. a year to be paid by the churchwardens, and 


charged in their aceounts. This, the defendant ſays, is an 


ecclefiaſiical preferment, and conſequently, that the defendant, 
from that day, was not 0 to continue the plaintiff as his 


curate. 
As to the fi, whether the plaintiff can maintain any action, 
it will be neceſſary to examine and conſider the nature of the 


| Zitle, and the nature of the certificate to the biſhop. In the 


canons of 1603, by the 33d canon, there is this proviſion— 
It has been long ſince provided by many decrees of the an- 
« cient fathers, that none ſhall be admitted either deacon or 
<< prieſt, who had not firſt ſome place to exerciſe his function in: 

According to which examples we do ordain, that henceforth 
* no perſon ſhall be admitted into facred orders, except he ſhall 
e at that time exhibit to the biſhop, of whom he deſireth i impo- 
re ſition of hands, a preſentation of himſelf to ſome eccle efraſtical 


* preferment, then void in that dioceſe > Or ſhall bring to the 


c ſaid biſhop a true and undoubted certificate, that either he is 
% provided of ſome church within the ſaid dioceſe, where he may 
* attend the cure of ſouls ; or of ſome miniſter's place vacant in 
e the cathedral church of that dioceſe, or in ſome other collegiate 
church therein alſo ſituate, where he may execute his miniſtry 
« &c. And if any biſhop ſhall admit any perſon into the mi- 
60 niſtry that hath none of theſe titles, as is aforeſaid, then he 
„ ſhall keep and maintain him with all ana neceſſary, till he 
„do prefer him to ſome eccleſiaſtical living.“ | 

This ſhews, that, by the general canon law, it is not bly 
neceſſary, that a man, to be ordained, ſhould have a mainte- 
nance ; but that he ſhould likewiſe have, fin the droceſe, ſome 
church where he may exerciſe his miniſterial function: For hat 
is the ground upon which the biſhop is entitled to ordain; and 
if the cure is in another dioceſe, the biſhop offends by ordaining 
him without ſpecial letters dimiſſory for that purpoſe. . 
Cigſon Commentary upon this title, page 162-3. 

It muſt therefore be a church or place within the dioceſe 
where he may exerciſe his function; and this proviſion I take 
to be older than the penalty von. the biſhop ; wor that began 


in the year 1200. | 
What then is the biſhop to be informed of, before he ordains ? 


That the | ©: how to be ordained has, in the 9 ſome benefice, 
| | „ 
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church, or curacy as in the canon abovementioned. When the 
biſhop is certified of this, he is liable to no penalty; and if, 
after ſuch certificate, the clergyman, who is ordained, quit the 
curacy, or be unjuſtly removed, the biſhop is not in fault. He 
is only liable, in caſe he ordains without ſuch certificate. 

In the next place, what is the operation of the certificate ? 
It is not a contract with the biſhop to indemnify him: But 
a certificate and aſſurance to the biſhop of a matter of fact: 
That ſuch a one has appointed the perſon named in the certifi- 
cate, to be curate of his pariſh; that he undertakes to pay him 
a certain falary, and that he will continue him in the curacy 
till he is otherwiſe provided. It is difficult to raiſe a queſtion, 
when the mere ſtate of the certificate itſelf makes the caſe plainer 
than any argument can do. It is no indemnity to the biſhop, 
or any thing like it. It is no promiſe to, or contract with him, 
but merely an information of a matter of fact. 

As to the caſe of Dutton verſus Poole, 1 Ventr. 318. 332. it is 
matter of ſurpriſe, how a doubt could have ariſen in that caſe, 
It was a promiſe to the father by a perſon in remainder, that 
if he would leave ſo much wood ſtanding, he would pay his 
daughter 1000/7. the value of the wood which the father had 
intended to cut down. The daughter, upon the father's death, 
brought an action for the 1000 J. and the court held ſhe was 
entitled to bring the action. And upon error, the judgment was 
affirmed. But this caſe is infinitely ſtronger; for it is in no poſ- 
ſible reſpect a promiſe, but merely a matter of information to 
the biſhop: The contract is with the curate. Therefore, there 
is no ſhadow of objection to the plaintiff's maintaining'this action. 

The 2d objection is, that the plaintiff is not licenſed by the bi- 
ſhop. —Within the true intent and meaning of the canon law he 
is licenſed by the biſhop ; ; for he has ordained him on he title, 
Tf fo, the biſhop has ſolemnly approved of his being the curate of 
this church. It is the very foundation and title of the ordina- 
tion; and therefore he is licenſed to all intents and purpoſcs. 
Whether this be a compliance with the letter of ſome penal ſta- 
tutes which require a ſpecific form of licenſe, may be a critical 
queſtion. But the objection does not lie in the mouth of the de- 
fendant, as an excuſe to him for not performing his contract: 
5 He, as well as the plaintiff, have underſtood for years, that is, 
ever ſince the year 1769, that his ordination upon this title was 


a ſufficient licenſe; or ri they did not ſo underſtand it, the de- 
; tendant 


1776. 


MARTYTN 


verſus 


III . 
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1776. 1 has waved the eren In his notice to quit, he does 
—_— not object the want of a licenſe: In caſe he had, the plaintiff 
_ might have immediately got a licenſe, had he thought that neceſ- 

Hip. fary. If, after reaſonable notice, he does not procure every qua- 

lification neceſſary to enable him to do the duty, the defendant 

would be excuſed from paying him the falary ; for the plaintiff” 8 

ſervice as curate, is not only the co deration, but the condition of 

the ſalary. 

The zd objection is, that Gn plaintiff i is in fact, and agreeably 
to the terms of the contract, otherwiſe provided with an eccle. 
ſiaſtical preferment. 

Of this objection we have thought a great deal. The action 
does not appear i in a very Se light. But independent of 
that, the ſucceſs of the plaintiff in this caſe may involve both 
parties in more litigation, little to the advantage of either. Be- 
ſides this, one would wiſh to avoid animoſities in pariſhes, which 
ſuch diſputes too frequently create. But, upon the fulleſt con- 
ſideration, we find it impoſſible to ſay, that 7his readerſhip is an 
eccleſiaſtical pręſerment. For, what is the office of the plaintiff, 
when the terms of it come to be underſtood ? 

Thhe term reader, has confounded us; but it has nothing to do 
with the cauſe. The plaintiff is not a reader in any ſenſe of the 
law. This is nothing more than a pariſh employing a clergy- 

man in prieſt's orders to read prayers, and they call him a reader. 

The term reader, is made uſe of by the canon law ; but a rea- 
der known to the canon law is always put in oppoſition to a cler- 
gyman. It is one of the five orders of the Romiſb church inferior 
to the deacon ; they are always conſidered laymen in the idea of the 

canon law, and are expreſsly put in oppoſition to clergymen. I 

have been informed, that in the Velch dioceſes, where there is no 

endowment worth the while of a clergyman to accept (and in 

Cheſter there are many ſuch) many perſons officiate as readers in 

oppoſition to clergymen.—At the reformation there were ſeveral 

objections ſtarted with reſpect to readers; every one of which con- 
ſider them not as clergymen. Is an employment then, an eccle- 
fiaſtical preferment, where a private man may be employed? Mat- 
fon upon the canon law ſtates, that there are but two ways of be- 
ing provided by the church, without being an incumbent of it; 
viz. © being a curate, or a lecturer.“ They are both taken no- 
tice of by law. They muſt be licenſed ; they muſt ſubſcribe to | 
the articles, and make the declaration. But a prieft employed | 


by 
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by any body to read prayers, wants no authority : The very ordi- 
nation gives him the authority : He wants no licenſe, he ſigns no 
articles: The biſhop cannot inhibit him, and the office is tem- 
ral. | 
I defired the inſtitution of the pariſh might be looked into : 
It is probable there were miniſters employed to read prayers in 
this pariſh before the year 1706 ; becauſe it was in proof, that a 
Mr. Brownleft a legacy on a temporary fund to be divided between 
the reader and the lecturer. But there is no entry of this 'till 
1718 ; and it varied in reſpect of the duty to be done: For in ſome 
caſes, the reader was required to aſſiſt the clerk. But in the ap- 
pointmentof the plaintiff, nothing is required except as before ſtat- 
ed. In 1734, the temporary fund ceaſed; then there is an entry, that 
information has been given of its ſo ceaſing; upon which the pariſh 
make an order, that 30 l. per annum ſhould be paid to the reader 
out of what they call the commiſſion money. Afterwards a ſub- 
ſequent order is made, that the church-wardens were to pay 
it. What ſtability is there in this? No one can read prayers in a 
church without the conſent of the rector. What obligation is 
there, if the pariſh ſhould think fit not to have a reader, to bind 
or compel them to have one any longer? The appointment and 
ſalary are only during pleaſure; and the office ſuch as requires no 
licenſe or authority. Therefore we think it impoſſible to conſi- 
der this as an eccleſiaſtical preferment. The conſequence is, that 
the rule for a new trial muſt be diſcharged, 


Per Cur. Rule diſcharged. 
Fox et al Aſſignees verſus HANBURY ef al. 


PON a rule to ſhew cauſe why the arbitrator named in an 
order of i prius, made in this caſe, ſhould not be direct- 
ed to ſettle, in his award, the account of the conſignments of to- 
bacco to the defendants, proved on the trial, from the time of the 
bankruptcy of Thomas How Ridgate; the caſe, as reported and 
ſtated by Lord Mansfield, appeared to be as follows: 
This was an action of trover brought by the plaintiffs, as aſ- 
ſignees under a joint commiſſion of bankrupt, taken out againſt 
John Barnes and Thomas How Ridgate bankrupts, to recover 
4000 hogſheads of tobacco. The declaration confiſted of favs 
counts; one charging the trover and converſion to be, before ei- 
ther of the bankrupts had committed an act of bankruptcy; the 
| other charging it, /ub/equent to an act of bankruptcy committed 
by both the bankrupts. | 
| 5X Barnes 


— 


1776. 
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Hino, 


Same day. 


If one of two 
partners be- 
come bank- 
rupt, the ſol- 
vent partner 
may, if for a 


valuable con- 


ſideration and 
abitheut fraud, 
diſpoſe of the 
partnerſhip 
effects; and 
if he after- 


wards fail, the 


aſſignees, un- 


der ajointcom- 


miſſion againſt 


both, can- 
not maintain 
trover againſt 
the bond fide 
vendee of 
ſuch partner- 
hip effects. 
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Barnes and Ridgate were partners; Ridgate lived in Eagle, 
and Barnes lived in Maryland. 

Ridgate was under very large acceptances, and much preſſed 
for money. To ſupport his credit, Hanbury agreed to pay, and 
| actualy did pay, ſeveral bills for him. But with a view to bet. 
ter carrying on the buſineſs, Ridgate was to go to Maryland, and 
Barnes was to come to England. Hanbury interpoſed his credit, 
upon the confidence of conſignments of tobacco being made 
to him, which would be a pledge for the monies he advanced. 

Ridgate told his clerk that he was going to Maryland, and that 
Barnes would come over to England; but bid him fay, the day he 
fet out, that he was gone to Hanbury's country houſe, and would 
return ſoon. Mauduit a creditor called, and had that anſwer.— 
Ridgate went to Maryland, and Barnes came to England. No 
umbrage was taken by the creditors at this exchange of the reſi- 
dence of the two partners: Neither Ridgate, Barnes, or Hanbury 
had an idea that this exchange of reſidence was an act of arg 
ruptcy. There was no intention to commit an act of bank- 
ruptcy. | 
Conſignments of tobacco were made by Barnes to Hanbury be- 
fore Barnes left Maryland, and there were other conſignments af- 
terwards. Upon the 22d of January 1773, Barnes, after return- 
ing to England, committed an act of bankruptcy, and afterwards 
publickly failed. Then, and not before, the creditors ſet up 
Ridgate's going to Maryland as an act of bankruptcy by him, and 
they took out a joint commiſſion againſt both; and the plaintiffs, 
in the capacity of aſſignees under the Es; brought the 
preſent action. 

Whether R:idgate's going to Maryland, under the particular 
' circumſtances beforementioned, ſhould be conſtrued an act of 
bankruptcy, was a queſtion much litigated at the trial. The jury, 
upon the miſrepreſentation to Mauduit beforementioned, were of 
opinion it was; and accordingly found him a bankrupt upon the 
15th of July 1772, the day on which he left London. No fraud 
or want of conſideration was fixed upon Hanbury. But the plain- 
tiffs inſiſted, that all the conſignments after the 15th of July 
1772, were void. The defendants inſiſted, that all the confign- 
ments before the 22d of January 1773, were good. There were 
conſignments after the 22d of Fanuary 1773, which the defend- 

ants could not ſupport ; and therefore, as to them, an account was 
neceſſarily to be taken of the value of the tobacco, which ſo came 


to the hands of the defendants, after making Juſt allowances, 
| That 
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That account was referred to an arbitrator; and the queſtion, 
whether the plaintiffs were entitled in this action, to recover the 
2vbole of the value of the confignments made by Barnes between 


the 15th of July 1772, and the 22d of January 1773, or a moiety 
thereof, was ſubmitted to the opinion of the court: And accord- 


1776. 


Fox 
verſus 


HAN BURT. 


ing to ſuch opinion, ſuch conſignments are to ſtand or fall, and 


to be brought into, or left out of the account, by the arbitrator. 

This caſe was argued twice, firſt in Hilary term laſt by Mr. 
Wallace and Mr. Buller for the plaintiffs, and Mr. Mansfield and 
Mr. Dunning for the defendants. The court then ordered it to be 
argued by one counſel on each ſide this term. It was according- 
ly argued by Mr. Buller for the plaintiff, and Mr. Mansfield for 
the defendant. 

Mr. Buller for the plaintiff's inſiſted, 175 That the conſign- 
ments were fraudulent, being with a view to give the defendants 
a preference, and therefore void for the whole. 24%, If not void 
for the whole, the plaintiffs were at leaſt entitled to a mozety : For 
by the bankruptcy of Ridgate, the partnerſhip was immediately 
diſſolved; and ſo it was held by Lord Mangfield and Yates Juſtice, 
in the caſe of Hague and others, aſſignees of Scot againſt Ro/lefton, 
4 Bur. 2174. If ſo, Barnes, the ſolvent partner, had no longer 
a power over the whole, but each had his own moiety only to give 
or grant. If an execution iſſue againſt one of two partners, the 
ſheriff, though he may ſeize the whole, can only ſell an undivid- 
ed moicty. Heydon verſus Heydon, 1 Salk. 392. By the ſame 
rule, a bankruptcy ſevers from the time ; for a bankruptcy is an 

execution in the firſt inſtance. From the moment, therefore, 
that Ridgate failed, the power of Barnes to bind the whole of the 
partnerſhip effects ceaſed; conſequently, the * were enti- 
tled to a moiety. 

Mr. Mansfield for the defendant, contra, contact that the 
plaintiffs could not recover on either count. For if the goods 
were the property of both the partners, as alleged in the firſt count, 
each had a right to diſpoſe of the whole; and the conſignment 
by one partner was the conſignment of both.—That here there 
was not even a ſuggeſtion of fraud; and conſequently no ground 
of action to entitle them to recover upon that count.—As to the 
2d count, he argued that the bankruptcy of one partner was not to 
all purpoſes a diſſolution of the partnerſhip. But ſuppoſing it were, 
and that the aſſignees became entitled to an undivided moiety, they 
ſhould in that caſe have declared as the aſſignees of Ridgote only; 


not as the joint aſſignees of both the partners. But even in that 
ſhape, 
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ſhape, the action could not have been maintained; for then the 


aſſignees and the ſolvent partner would have been fenants in com- 


mon: and trover or detinue does not lie by one tenant in common 
of chattels perſonal againſt another. Litt. Sect. 323. There- 
fore the plaintiffs had no title to recover. 

Lord Mansfield. The ſingle queſtion is, Whether the act of 
the ſolvent trader for a valuable conſideration, is good, after an 
act of bankruptcy committed by his partner, without his know- 
lege, and without the leaſt colour or mixture of fraud. Whe. 
ther the aſſignees can, in ſuch a caſe, come againſt the bond jg: 
conſignee of the ſolvent partner, to recover the value of the goods 
conſigned. The aſſignees ſtand in the place of the bankrupt, and 
can in no caſe be in a better ſituation than the bankrupt himſelf 
would have been in, under the ſame circumſtances. Suppoſe in 
this caſe, the partnerſhip had been diflolved, and the tobacco had 
been in the poſſeſſion of Barnes: What action could Riagate have 
had againſt theſe goods ſpecifically? Would he have been en- 
titled to any thing but the balance of the account ? 

Cur. adviſare vult. 

Afterwards, on this day, Lord Mansfield, having ſtated the caſe 
(ut antea) delivered the opinion of the court as follows: 

The queſtion for the opinion of the court is a general one; 
Whether aſſignees, under a joint commiſſion againſt two partners, 
taken out after the bankruptcy of both, can maintain an action of 
zrover againſt a perſon in poſſeſſion of goods under a ſale or con- 
ſignment bond fide, for a valuable conſideration, and without any 
mixture of fraud, from one of the partners, who had not then 
committed any act of bankruptcy himſelf, but after an act of 
bankruptcy committed by the other partner, 

An act of bankruptcy by one partner, is to many purpoſes a dil- 
ſolution of the partnerſhip, by virtue of the relation in the ſta- 
tutes, which avoid all the acts of a bankrupt from the day of his 
bankruptcy; and from the neceſſity of the thing, all his property 
being veſted in the aſſignees, who cannot carry on a trade. | 

In the caſe of Hague verſus Scott, Hil. 8 Geo. 3. B. R. cited by 
Mr. Wallace and Mr. Buller, it was held, that the ſtatutes concern- 
ing bankrupts made an entire, not a partial avoidance of the bank- 
rupt's acts, as well in reſpect of his partner's moiety, as his own. 
But no caſe has been cited, where a ſecret act of bankruptcy by 
one partner, has been held to avoid an honeſt conveyance of part- 


nerſhip effects by the other. Each has a power fingly to diſpoſe 


of the whole of the partnerſhip effects. 
| There 
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There are no words in the ſtatutes expreſsly applicable to this 


caſe; and there is great reaſon why they ſhould be avoided. If 


partners diſſolve their partnerſhip, they who deal with either, 


without notice of ſuch diſſolution, have a right againſt both. Hax 


After a diſſolution by agreement, by an execution, or by a bank- 
ruptcy, the partner out of poſſeſſion of the partnerſhip effects, has 
the ſame lien on any new goods bought in, which he had upon 
the old. But ſuppoſing that a ſecret act of bankruptcy of one 
partner is a compleat diſſolution of the partnerſhip, and that from 
that moment the aſſignees and the ſolvent partner are to be con- 
ſidered as tenants in common of the partnerſhip effects; the queſ- 
tion will ſtill remain, whether the plaintiffs have any right to re- 
cover in this action. | 

This leads me to conſider what right in law and juſtice one 
partner has againſt another, after a diſſolution of the partnerſhip, 
It clearly is not to change the poſſeſſion, or to make an actual 
diviſion of ſpecific effects. One partner may be a creditor of the 
partnerſhip to ten times the value of all the effects. The other 


partner in that caſe can only have a right to an account of the 


partnerſhip, and to the balance due to him, it any, on that ac- 
count. No perſon deriving under the partner can be in a better 
condition. His executor ſtands exactly in the fame light. It is 
the very text of Littleton, In Sect. 32 1. he ſays, If there be 
« two tenants in common of a perſonal chattel, and one dies; the 
* executors ſhall hold and occupy with the ſurvivor, as their teſ- 
„ tator did before he died. If a creditor takes out execution 
againſt one partner, as in 1 Salk. 392, the vendee would be tenant 
in common. And in the caſe of Skrpp verſus Harwood in Chan- 
cery, 6th July 1747, Lord Hardwicke, according to my note, 
ſays, If a creditor of one partner takes out execution againſt 
. * tha partnerſhip effects, he can only have the undivided ſhare of 
« his debtor; and muſt take it in the ſame manner the debtor 
2 nen had it, and to the rights of the other part- 
Rn. 

1 he aſſignees, under a commiſſion of bankruptcy peak one 
partner, muſt be in the fame ſtate. They can only be tenants in 
common of an undivided moiety, ſubject to all the rights of the 
other partner. This is clearly laid down in that caſe of Skipp 
verſus Harwood, which is tolerably well reported in 1 Vezey 2 39. * 
And I refer you to that report, to avoid taking up ſo much time 
as would be neceſſary to ſtate it from my own notes. 


* It is there reported by the name of V v. Sip. 
| 1 | My 
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My general memory of the principles explained in that caſe, 
and the ſtrong ſenſe upon which this propoſition is founded, that 
one partner can have no right againſt the other, but to what is due 
from him after making him all juſt allowances, induced me, with. 
out heſitation, to declare my opinion at the trial ; that the con. 
ſignments endorſed by Barnes before the 22d of January 1773, 
the day Barnes became a bankrupt, could not be avoided by the 
plaintiffs, either for the whole or a moiety, on account of the bank. 


ruptcy of Ridgate. But the matter being of value, and no pre- 


cedent cited, I withed them to take the opinion of the court. | 

When it was firſt argued, the defendant's counſel ſaid little or 
nothing, expecting to reply; which raiſed doubt enough to make us 
order it to be put in the paper. Now, that it is fully underſtood, 
we are all clearly of opinion, that the action cannot be maintained. 

Suppoſing the endorſement by Barnes, of the bills of lading, 
not to bind the undivided moiety of the aſſignees, which is the 
utmoſt the plaintiffs can contend for; then, this is an action of 
trover, by one tenant in common againſt another, which cannot 
be: The text of Littleton ſays ſo, Coke's comment ſays ſo, the 
adjudged caſes fay ſo, and there is no judgment or dictum to the 
contrary. The text of L:ttleton, Sect. 323. is as follows: © But 
if two be poſſeſſed of chattels perſonal in common, and one 
te take the whole to himſelf, out of the poſſeſſion of the other; 
* the other has no remedy but to take this from him, who hath 
done the wrong, to occupy in common, &c. when he can ſee 
<« his time, &c.”—Lord Coke, in his comment on this paſſage, 
200 a. ſays, ©* If one tenant in common takes all the chattels 
< perſonal, the other has no remedy by action; but he may take 
them again.” 

So, in Brown verſus Hedges, Trin. 7 Ann. B. R. 1 Salk. 290. 


Upon acaſe made for the opinion of the court, the ſecond point 


reſolved was this: One joint tenant, tenant in common, or 
«© parcener, cannot bring zrover againſt another, becauſe the poſ- 
* ſeflion of one, is the poſſeſſion of both; if he does, it is 
good evidence, upon not guilty : But if one joint-tenant bring 
** trover againſt a ſtranger, in that caſe the defendant may plead 
« it in abatement ; but cannot take advantage of it in evidence.” 
he reaſon is unanſwerable; there is no converſion. 
Upon theſe authorities, we are of opinion that the action can- 
not be maintained and conſequently, that the conſignments 
prior to the 22d of January 1773, are not to be brought into the 
arbitrator s accounts. 

ROW ILS 
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HIS was an action of treſpaſs, brought by the plaintiff 

againſt the defendants, for taking lead ore, as a diſtreſs for 
the poor's rate. The cauſe was tried at Derby at the Lent aſſizes 
1776; when the jury found a verdict for the plaintiff, damages 
13/. 145. ſubject to the opinion of the court, upon a caſe ſtated, 
which in ſubſtance was as follows : 

That the plaintiff, in conſideration of 1 560 J. paid to his Ma- 
jeſty as a fine, was admitted tenant for 31 years of ** all thoſe 
mines of lead with their appurtenances, within the ſoak and 
« wapentake of Wirkſworth, with the lot and cope within the 
« ſaid ſoak and wapentake under the yearly rent of 1447.” 

That the plaintiff was aſſeſſed to the poor of the townſhip of 
Wirkfworth, under a monthly rate, dated the 19th of April 
1775, in the words and figures following; Rowls, John, Eſq; 
for /of and cope at pool. per ann. 12/1. 10s.” And on the 
plaintiff's refuſing to pay the ſame, the defendants, who were 
two juſtices of peace, regularly iſſued their warrant of diſtreſs ; 
by virtue of which, the ore in queſtion was ſeized and ſold for 
the ſum of 13/. 145:—12 J. 10g. of which were detained for pay- 
ment of the above rate, and the remaining ſum of 1/. 4s. was 
duly tendered to the plaintiff before the action brought. 

That the duty of lot, payable to the plaintiff as leſſee of the 
crown, is the 13h diſb or meaſure of lead ore got, dreſſed, and 
made merchantable at all the lead mines within the ſaid ſoak 


Same day. 


Tae leſſee 
(under the 
crown) of 
lead mines, 15 
rateabie to 
the poor for 
the profits 
ariſing from 
let and cope; 
which are du- 
ties paid him 
by the adven- 
turers, with- 
out any riſk 


on has part. 


or wapentake of Wirkfiorth. That cope is 6d. for every load 


or nine diſhes of lead ore raiſed at ſuch mines. That the ſaid 
townſhip of Wirkſworth is part of, and within, the ſaid ſoak or 
wapentake : And that the ſaid duties of lot and cope are paid to 
and received by the plaintiff, as leſſee of the crown ; without any 
ri/que or expence in working the mines: and that in the year 
1775, the faid duties amounted to the clear ſum of pt but 
that they are uncertain, and vary every year. i 
That all the King's ſubjects have a right to dig for ai f get 
lead ore within the ſaid ſoak and wapentake of Wirkfwerth, pay- 
ing the lord's duties, and conforming to the mineral cuſtoms uſed 
within the ſaid ſoak and wapentake; and that the miners, or 
proprietors of ſuch mines, within the ſaid ſoak and wapentake, 
are entitled to a privilege of uſing ſeven yards and a quarter of 
land, in breadth, adjoining on each fide of the mine or vein, ſo 
far 
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far as the mine or vein extends in length, for the purpoſe of w . 
ing the mine, which is called “ quarter cord;“ and his Majeſty, 
or his leſſee, is alſo entitled to a mere of ground, being 29 yards 


in length, in every new vein, with the like privilege of quarter 
cord on each ſide his mere. 


That great quantities of land, within the ſaid ſoak or wa. 
pentake of Wirk/worth, are annually rendered of little or no ya- 
lue, by working the mines. 

That in the ſaid ſoak or wapentake of Wirkfworth the faid du. 
ties have not hitherto been aſſeſſed to the poor until the preſent 
rate; but that in the townſhip of Yinfter in the hundred of 
High Peak, which adjoins the ſaid ſoak or wapentake, his Grace 
the Duke of Devonſhire has been aſſeſſed and paid to the poor's 


rate there for the like duties, for about 40 years laſt paſt. 


That the miners or proprietors of lead mines in the county of 


Derby, have not been rated to the relief of the poor in reſpect of 


their ſaid mines there. 
The queſtion was, whether, under the circumſtances of this 


caſe, the plaintiff was liable, in reſpe& of the ſaid duties, to be 


aſſeſſed to the poor's rate for the townſhip of Wirkfworth, 


Mr. Buller, for the plaintiff, infiſted, that this ſpecies of pro- 


perty was not aſſeſſable to the poor; and cited the caſe of the go. 


vernor and company for ſmelting lead verſus Richardſon et al', Mich, 


3 Geo. 3. B. R. 3 Bur. 1341. and Rex verſus Vandevelt. Paſcb. 


33 Geo. 2. 2 Bur. 991. | 
Mr. Wheeler contra, for the nn Both the caſes cited 


are diſtinguiſhable from the preſent. In Rex verſus Vandevelt 
the court held the quit-rents of a manor were not aſſeſſable; but 
the ground of the deciſion was, that the land itſelf was before 
aſſeſſed: And therefore, if the lord were liable, it would be a 
double aſſeſſment. In the other caſe, the mine itſelf was aſſeſſed, 
which could not be, on account of the great uncertainty and ha- 
zard attending the adventure. But here the mine itſelf is not 
aſſeſſed; nor are the miners in any reſpect affected. But it is 
the ſhare of profit accruing to the lord, which is rated as incident 
to, and in reſpect of, the ſoil, and by way of recompence for the 
injury done the foil: and he compared it to the caſe of Mills 


which have been held rateable. 


. avi "= vult, 
E Manyfield now delivered the * of the court as fol- 


lows: 
The poor's rate is not a tax on the land, but a perſonal charge 


in — of the land. The preſent is a perſonal charge by 


reaſon 
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reaſon of the annual profits which the leſſee of the crown receives 
out of the land, and which is not charged at all before to the 
poor. In general, the farmer or occupier of land, and not the 
landlord, is liable to this tax :—Por it ariſes by reaſon of the land 
in the pariſh; and the landlord is never aſſeſſed for his rent; 
becauſe that would be a double aſſeſſment, as his leſſee has paid 
before. | | 
Lead mines are not within the ſtat. 43 Eliz. They are in them- 
ſelves uncertain, and may prove unſucceſsful to the adventurers. 
Taxes therefore upon the adventurers weuld be hard, and they 
are excuſed. But the perſon, lord or landlord, who, in caſe they 
do prove of value, receives a ſtipulated benefit from the profits or 
value of them, is not excuſeable upon the ſame ground: And 
therefore, is expreſsly charged to the land- tax, as that falls upon 
the landlord. He is alike liable to the poor's rate, for his vi- 
ſible real property in the pariſh; though, where the poor's tax 
is a charge on the leſſee, the landlord does not pay in reſpect of 


his rent. 


Where the adventurer or leſſee of the mine pays nothing, it 
is no double tax in any light; becauſe the lord pays, not for that, 
which the /e/fee or adventurer is excuſed from paying for; but the 
lord pays for his own. It is not a mere caſual profit, but an an- 
nual revenue, F any; and very different from the caſual profits 
of a manor, which are not annual; for there may be none for 
years. But if the mine produces profit to the miner, the lord's 
ſhare is certain, annual, and an annual rent is paid for it con- 
ſtantly. The miner is obliged to pay certain proportions to the 
owner of the land. What reaſon then is ther2 to exempt theſe 
proportionable revenues? It makes no diiference to the adven- 
turer; it does not prejudice or benefit him. But as ſuch obligatory 
payment is in reſpe& of the land, the land owner ought not to 
receive it clearer or neater than any other part of his eſtate, 
when he is at no trouble, expence, or poſſible riſk. Therefore, 
we are all of opinion, that the plaintiff is liable to be rated for 
this property. 5 

Per Cur. Paſtea to be delivered to the defendants. 
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and courſe of 
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the ſuit ; and 
the /atitat, 
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to avoid a ten- 
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evidence to 
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but as proce/5. 


. 


FosTER verſus BONNER. 


HIS was an action of treſpaſs on the caſe tried at the Lent 

aſſizes at Maidſtone 1776, when the jury found a verdict 
for the plaintiff, ſubject to the opinion of this court upon a caſe 
ſtated, which was in ſubſtance as follows: 

The plaintiff was poſſeſſed of four ancient ferries acroſs the 
river Thames, and entitled to receive certain ſums of money for 
carrying paſſengers over the ſaid ferries. —On the 22d of Auguſt 
1775, the plaintiff ſued out a writ of latitat againſt the defendant, 
which was ſerved a day or two after; and in Michaelmas Term 
following, exhibited his bill and declared againſt him in a variety 
of counts, for erecting new ferries near the plaintiffs, and for 
carrying paſſengers over the river on the 17th of Auguſt 175 v, 
and on ſeveral other days and times between that day and the 
day of the exhibiting the plaintiff's bill, &c. to the prejudice of 
the plaintiff, and to the diſturbance of his ſaid right. 

It was proved at the trial that the defendant had carried ſe- 
veral perſons over the river in the defendant's boats upon the 
25th of September 1775, and at other times between that day and 
the trial of the cauſe; but there was no proof of the defendant's 
having carried over any perſon previous to the 25th of September. 

The queſtion for the opinion of the court was, whether the 
e plaintiff, not having proved that the defendant had carried 
* over any perſon, before the plaintiff ſued out his writ of /azitax, 


* was entitled to recover in this action? 


This caſe was argued on Friday May 3d in this term, by Mr. 
Wallace for the plaintiff, and Mr. Morgan for the defendant ; 
when the court took time to conſider. 

Lord Mansfield now delivered the opinion of the court as 


11 — is admitted, that the plaintiff, at the time of ſuing 


out the /atitaf upon the 22d of Auguſt, had no cauſe of action. 
It muſt alſo be admitted, that if, at the time of the commencement 
of the ſuit, the plaintiff had no cauſe of action, a ſubſequent 
right of action will not ſupport the preſent action brought. 
The queſtion therefore is, what is the commencement of the 
ſuit in this caſe; or when muſt this action be ſaid to be 


brought? 


It is laid down in Vood verſus Newton, 1 Will. 147, that 
in general, the ſuing out a latitat is not material: that it is not 
conſidered 
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conſidered as the commencement of the ſuit, but as proceſs only 
to bring the party into court. It is laid down in other caſes, in 
1 Vent. 28. Hanway verſus Merry: in Penny verſus Kirk, Hil. 
11 Geo. 1. 8 Mod. 343. and in Fohnſon verſus Smith. 2 Bur. 
| 9603 2 and by the general courſe of this court, that the action is 


not deemed to be brought, till the 2 is filed; and that is the 


commencement of the ſuit. 
The form of pleading a tender of amends, or the ſta- 


tute of limitations, ſhews this: For, as in the Common Pleas 


where the ſuit is by original, it is pleaded, ante impetrationem bre- 
vis; ſo in this court, it is ſaid, ante exbibitionem bille. The 
ill, therefore, is conſidered as an original writ; and it is the 
firſt ſtep on the record. The want of a bill is the common er- 
ror aſſigned; as the want of an original is, in the Common Pleas 
and both are alike cured after verdict. If the plaintiff, therefore, 
duly proves a n. or injury before the exhibiting the bill, it 
is ſufficient. 

But further, that the time of ſuing out the latitat is not ma- 
terial, as before is laid down, appears from the ſtat. 12 Geo. 1. 
c. 29. amended by the ſtat. 5 Geo. 2. c. 27. and made perpetual 
by ſtat. 21 Geo. 2. c. 3. For thereby, where the plaintiff does not 
hold the defendant to ſpecial bail by affidavit and a ſpecial ac 
etiam, (which he is then bound to purſue and declare according- 


Iy,) the ſheriff or his officer can now only perſonally ſerve the 


defendant with a copy of the writ or proceſs; and with no- 
tice in writing thereon, to appear by his attorney in court and 
defend the action; which, in effect, reduces it to a mere ſummonc. 
And if the defendant appears upon this notice, he puts in com- 
mon bail. If he does not appear upon the return of the writ, 
within four, or, in ſome caſes, eight days after, the plaintiff may 
enter an appearance for him, and file common bail in his name. 
And in ſuch caſes, where the defendant is ſo brought into court 
by a bill of Middleſex, upon a ſuppoſed treſpaſs, in order to 
give the court a juriſdiction, the plaintiff may declare in what- 
ever action, or charge him with whatever injury he thinks pro- 
per. So that upon ſuch a ſummons to bring the defendant into 
court, the plaintiff's ling his bill, is moſt properly called the 
commencement of his ſuit. That is the only thing, according to 
the caſes beforementioned, which were prior to the ſtatutes, that 
the court is to take notice of. The latitat may be before the 
cauſe of action; but the declaration cannot be, till af7er it ariſes. 
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nity Term, and the declaration was, that the defendants after 
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It has been frequently ſaid ene: upon certain occaſions, 
that a latitat out of this court, is, or may be taken to be, in 
nature of an original in the Common Pleas. Styles 156. 1 Wil 7 
147. yet on a ſubſequent argument in the firſt caſe, Styles 178. it 
was not admitted in reply to the ſtatute of limitations, but ad- 
journed on a difference of opinion. 

But ſince it has been admitted in ſuch a light, the plaintiff has 
made it the commencement of his ſuit, to avoid the plea of 
the ſtatutes of limitations, or of a tender before the exhibiting 
his bill. The defendant has alſo had the benefit of ſhewing 
in ſuch a caſe, the true time of the writ's iſſuing; and, as in 
Wood verſus Newton *, that there was no cauſe of action ſubſiſting 
at the time of ſuing out the latitat, when the plaintiff had re- 
plied a latitat, to avoid the defendant's plea of a tender. The 
doctrine in Fohnſon verſus Smith is to the ſame effect. 

In Culliford verſus Blandford, Carthew 233. and in Hardiman 
verſus Whitaker, Mich. 22 Geo. 2. B. R. the latitat was held a 
good commencement of the ſuit in a penal action to avoid a non- 
ſuit. The latter caſe was as follows: By the far. 8 Geo. 1. c. 19, 
all ſuits and actions are directed to be brought, before the end of 
the next term after the offence committed. The offence was 
charged upon the 27th of January; the memorandum was of Tri- 


the fir/t day of Hilary Term, and before the exhibiting the plain- 
tiff's bill, viz. on the 27th of January, kept a lurcher. So that 
on the face of the declaration, it was after the time allowed by 
the ſtatute. But the plaintiff proving in fact, at the trial, when 
the latitat was ſued out, and that being within the time, it 
was holden ſufficient. | | | 
In all ſuch caſes the defendant hasan equal advantage with the 
plaintiff, . to ſhew the truth, as it really is, v/2. That the ac- 
tion is brought or not, or that the tender is made or not, 5 
in the proper time. 
But theſe particular caſes under the ſtatutes, do not affect the 
eneral rule and courſe of the court, as to the commencement 
of the ſuit in R. B. being by the bill. For when the ſuing 
out a latitat is not replied to the ſtatute of limitations, or to 
avoid a tender, or given in evidence to ſupport a penal action in 
point of time, it is conſidered but as proceſs, and not as the 
commencement of the ſuit. And, Mr. Juſtice Denniſon, in Mood 
verſus Newton, ſpeaking of a latitat, and conſidering it only as pro- 


ceſs, fays, © when the proceſs iſſues, is not material.“ 
In 
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In this caſe it is but proceſ; and therefore, if the injury is 
done before the action brought, it is ſufficient. And the action 
is not brought till the bill filed. 

Upon the whole, as fo à latitat; under the ſtatute of limita- 


tions and the ſtatutes relative to the time when penal actions are 


to be brought, it has there been conſidered in nature of an ori- 
ginal in C. B. But under the general practice of the court, and 
the ſtatutes to prevent vexatious arreſts, it is a mere | proceſs e or 


ſummons, and it's time of iſſuing immaterial. 
Therefore we are of opinion that the verdict ought to ſtand. 


The conſequence is, that the pofea mult be delivered to the 
plaintiff. 


The End of EASTER Term, 
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RE x ver/us James RouUPELL. 


R. Dunning had obtained a rule to ſhew cauſe why a 

.. certiorari (ſhould not iſſue to remove a preſentment 
againſt the defendant, in the court leet of the Savoy, for keeping 
a diſorderly houſe, on which he had been amerced 5o /. 

Mr. Wallace now ſhewed cauſe, and inſiſted, that it had 
been ſettled by a variety of authorities, that a preſentment in a 
court leet of an offence which is not capital, nor concerning 
any freebeld, ſubjects the party to a fine or amercement without 
any further proceeding, and binds him for ever after the day 
on which it is found; and admits of 20 7raver/ſe to the truth of 
it : and cited 2 Hawk. Pl. C. c. 10. . 76, where it was in 
terms expreſsly ſo agreed. If ſo, the court will not permit a 
traverſe of the preſentment here: and if not, a certiorari would 
be fruitleſs. As to the ground upon which the application has 
been made, that the defendant had no notice of the preſentment, 
and therefore has not been heard in his defence; the anſwer is, 
that no notice is neceſſary. But ſuppoſe he were not heard; he 


is not without remedy, and may be heard if he pleaſes, in an 


action of treſpaſs which is open to him, and which is his 
proper r. Therefore he hoped the rule would be diſ- 
charged. 

Mr. Dunning | in ſupport of the rule contended, that the de- 
fendant ought to have had zotice of the preſentment, and an 
opportunity to defend himſelf. He ſaid, the grounds of his mo- 
tion were two; Firſt, That the preſentment did not contain 


Fl ſufficient charge; and therefore ought to be quaſhed. Second- 
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h, That if neceſſary, it en be traverſed; wht he infiſted the 
party had a right to do: and cited Rex verſus The juſtices of 
Wiltſhire, where the court of R. B. directed a mandamus to the 
juſtices in ſeſſions to admit a general traverſe of a | preſentment by 
a juſtice on view, for not repairing a highway. Vids this caſe, 
3 Bur. 1532. and 1 Black. 467. 

After the preſentment is returned, this court may either iſſue 
proceſs upon it, if it ſhould be holden good; or may ſend it 
back to the court leet to proceed themſelves ; or an action may 
be brought upon it. Therefore no ng can ariſe from 
the court granting a certiorari. 

Mr. Howorth on the ſame fide. The queſtion before the 
court is not, whether a preſentment in a court-leet is traverſ- 
able; but whether a certiorari lies to remove a preſentment in 
a court-leet. But as to its not being traverſable; notwithſtand- 
ing the authority of Hawkins, it has been expreſsly determined 
in a caſe of Matthews verſus Cary, Carth. 74. * that a preſent- 
ment in a court-leet 7s 7traverſable ; ©* Befides” (ſay the court) 
_ « jf this preſentment ſhould be removed by certiorari into B. R. 
« jt is clear that it is traverſable there; and if in courts ſuperior 
to the leet, 4 fortiori in preſentments at the leet. Therefore 
this is an authority as to both points. In 1 Falk. 195. exceptions 
were taken to a preſentment in a court leet: And in 1 Sa/#. 200. 
a preſentment at a leet was removed by certiorari and exceptions 
taken to it. It is clear therefore that a certiorari does lie to 
remove a preſentment from a court-leet, and there is no ſtatute 
that takes it away. 

Lord Mansfield wiſhed the oreceliobts to be ht looked 
into, and therefore ordered the caſe to ſtand for further argument. 
Afterwards, on Thurſday the 2oth of June in this term, Lord 
Mansfield mentioned this caſe, and ſaid, The court has looked 
very particularly into all the caſes and conſidered them attentive- 
ly. And we are clear that a certiorari ought to go. The pre- 
ſentment cannot be traverſed at the leet, but the proper method 
is to grant a certiorari, that it may be traverſed here. There 
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PELL. 


*:Mod. 137. 


are many authorities which ſay, a preſentment may either be 


traverſed by being removed into the King's Bench or in an action. 
It cannot be true that it is no? traverſable any where, The de- 
fendant has never been heard at all; and it would not be juſt 


that he ſhould be condemned and Gail unheard. And as he 


cannot traverſe the preſentment at the leet ; he ought to Have 


a certiorari to remove it in order to trayerſe it here. 
| Ales 
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e Juſtice. The old authorities 2 are 2 thes ther 


ought to be a certrorari.. - 
In Dyer 13. pl. 64. F itzberbert ſaid, that: — 8 is 


* MES 3 ; a good authority, ſaid, that every preſentment is traverſable 


PEI. 


in Matthews verſus Carey, 3 Mod. 137.— 
tavo edition, it is ſaid, the courſe is to remove ſuch preſentment; 


which is preſented in a leet ; and alſo in the ſheriff's tourne, out 


of which leets were at firſt derived; which is taken notice of 
In Finch 386. oc. 


« into the King Bench by a certiorari, where the party may 


<< traverſe them.. 


Tueſday, 
June 11th, 


A. in conſi- 
deration of 
If. 105. 74. 
received of 
B. under- 
takes in auri- 
ting to make 
himſelf liable 
for the due 
payment of a 
note, upon 
which H. was 
then indebted 
to B. and B. 
thereupon 
conſents to 
furniſh H. 
with more 


goods; and then A. before the note was due becomes bankrupt. 
intended as a collateral. engagement only, in caſe H. thould not pay the note Kaos due. 


It would be a ſtrange doQrine to ſay the ad ſhould 


-bave no opportunity of being heard. This, would give a court- 


leet a: power ſuperior to that of any other juriſdiction in the 


kingdom; as was obſerved by Mr. Juſtice Yates. in Rex v. Jul. 
-tices of Wi/tire : Therefore what is ſaid in 2 Haws. 71. name. 
ly, that it is not traverſable any where, is a miſtake. It is not 
traverſable in the court leet, but it is traverſable when removed 
.hither ; and that is the reaſon why a certiorari ought to go. 


Lord Mansfield added, another reaſon for granting a certiorari 


is, that the defendant may have an opportunity of taking excep- 
tions to the preſentment itſelf, in point of form or otherwiſe—— 
Therefore let the rule be made abſolute for a certiorari, to pre- 


vent the expence of arguing it; for we have looked very par- 


ticularly into it, and are clearly of opinion, a certiorari will lie. 


Ex PARTE ADNEY. 
HIS was a caſe from Chancery in ſubſtance as fol 
lows : 

By the 1oth day of June 1773, James ac as broker, ſold 
to George Henſhaw quantities of Ruſſia tallow, the property of 
Jobn Buckholme ; and there being a balance of 280/. 18s. 49. 
due to Buckholme, Adney gave Buckholme, Henſhaw's note, dated 
the 1oth day of June 1773, for 306/. 135. payable to Buckbolme, 
five months after date, being the price of the ſaid tallow.—In 
July 1773. Henſhaw wanting more tallow, Adrey, as broker, 
applied to Buchbolme to ſell it him; when Bucłbolme told him, 


that as Henſhaw was indebted. to him at that time as above, and 


Held, that 41.75 undertaking was 
Coniequentiy, 5 


it reſted in dontingeneyr whether i it would ever rome a debt or Ao it could not be proved as ſuch under 


A. s commiilien. 


1 


* 5 


2 — Term 16 Geo. 3. B. R. 


as A ade At 


8 


6 1 + 
& 
2 5 
— 
— INE + 
tit. ih. 


* — — — —— — ü 


2 bad no "ether ſecurity than the above note, he declined 
giving him further credit; whereupon Adney anſwered Buck- 
e that Henſhaw was a ſafe man; that the note would be 


paid, and he might ſafely give him credit for more 
| — ; that he, Aaney, in conſideration of the ſum of 11. 10s. 7d. 
your kim as a — would guarantee or ſecure the 2 


him the faid 1d. 10s. 7d. and afterwards delivered more goods 
to the uſe of Henſhaw ; and Adney, on the 12th Fuly 1773. 
gave Buchbolme the following undertaking ſigned by him, vi. 

« In conſideration of the ſum of 1 J. 10s. 7 d. received of 
« Mr. Fobn Buch bolme, I hereby make myſelf anſwerable for the 
due payment of George Henſhaw's note; date the 1oth of June; 
% Order J. Buckbolme, for 306 J. 1 3 mn in five months, 
„% and due the 1oth of November.” 

On the 8th day of September, 1773, a com ** of bankrupt 

iſſued againſt Aduey; and he was declared a bankrupt. Hen- 
ſhaw did not pay the note when it became due, but continued 
his trade till the ad of December, 1773 ;. when a commiſſion of 
bankrupt was iſſued againſt him, and he was declared a bank- 
rupt. 
Buckbolme having petitioned the Lord Channeller for liberty 
to prove the debt of 306 J. 13.5. under Adney's commiſſion, his 
Lordſhip, on the petition' s coming on to be heard, ordered that a 
caſe ſhould be made for the opinion of the judges of his Majeſty's 
court of King's Bench, upon the following queſtion : ** Whether 
* the ſaid engagement, ſo entered into by the ſaid James Adney, 
is or ſhall be conſidered as a debt due from the ſaid James 
« Adney, before the date and iſſuing forth of the (aid com- 
% mijlion againſt him, ſo as to be proved by the ſaid John Buck- 
„ Holme under the ſaid commiſſion ? or, Whether the ſaid en- 
gagement is to be conſidered, as a collateral ſecurity from the 
* ſaid James Adney the bankrupt to the ſaid John Buckbolme, 
for the payment of the ſaid ſum of 306 J. 13 5. mentioned in 
< the ſaid note, in caſe the ſaid George Henfhaw did not pay the 
< ſame at the time the ſaid note became payable ; and conſequent- 
ly, a debt only accruing due from the (aid James Adney to the 
* ſaid John Buckbolme from the time default was made by the 
« ſaid George Henſhaw in payment of the ſaid note? 

Mr. T. Cowper for Buckbolme. This is a debt, which, if 
Henſbato had become bankrupt, Buciho/me would clearly have 
been entitled to prove under Henfhaw's commiſſion. The caſe 

6 B Ee there- 
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beeauſe he undertakes, in expreſs terms, to pay the amount 
of the note when due. There is no condition, no defeaz- 
ance, no qualification, nd contingent event provided. for; but 
he makes himſelf anſwerable for the payment of Henſhaw's note, 
payable at five months. It is in terms, therefore, a debt Pay- 
able at a future day certain; and conſequently, within the very 
letter and proviſions of Stat. 7 Geo. 1. c. 31. made expreſsly for 
the relief of creditors in ſuch caſes. 

Mr. Walker contra. This is not fuch an ER Ee Or as made 
Adney debtor to Buckbolme at the time of the bankruptcy ; 3 Conſe- 
quently, if Buckholme cannot ſwear that Adney was juſtly and 
truly indebted to him at the date and ſuing forth of the com- 
miſſion, and that he ſtill is ſo, he cannot be admitted a creditor 
under the commiſſion. That he cannot is plain, becauſe grey 
can be anſwerable no further than Henſhaw himſelf was, and 
Henſhaw was not liable to pay it till a future day, viz. the 10th 
of November; it was contingent therefore till that day at leaſt, 
But this was only by way of collateral ſecurity, in caſe Henſbaw 
did not pay; conſequently, till default by Henſhaw, Adney was 

not liable. - He cited Goddard verſus YVanderbeyden, Mich. 12 

* 3 Wil. 17. Geo. 3. C. B.* where the court determined, that bail, who had 

not paid the debt and coſts till ter the bankruptcy of the prin- 

cipal, though judgment on the bail-bond was had before, were 
not barred by the certificate of the bankrupt; becauſe, till actual 
payment, the damnification did not accrue, there being till then 

a ' poſſibility that the effects of the defendant might pay. 80 

here, even after Adney's bankruptcy Henſbato might have paid; 

conſequently the debt, if any, not having accrued till after the 
bankruptcy of Adney, is not ſuch a debt as can be proved under 


his commiſſion. 
Mr. Cowper i in reply admitted, that in Goddard verſus Vander- 


beyden the certificate was no bar, becauſe the bail were clearly not 
fixed till. after the bankruptcy; and perhaps never might have 
been. But he compared this, to the caſe of Adney's having 

joined i in the note with Henſhaw, or to his having indorſed it; 
in which latter caſe he inſiſted, that though Adney might not have 
been liable till after demand made upon Henſb haw the drawer, 
and default by him; yet it was clearly ſuch a debt as might be 

proved under Adney s commiſſion. 

Lord Mangſield. There can be no doubt or argument in "this 
caſe h any general principle of law. It is very certain that 
contingent 
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contingent dcbts cannot be proved — — the tat. 7 Geo. 1. g. 31 I. 
and debts payable at a future day a are not to be proved unleſs they 
come within the Rat. 7 Geo. 1. 

It i is as certain, "that, if this be only a collateral undertaking to 


pay if Henſhaw did not, the demand cannot be proved under A 4- 6 


neys commiſſion. But if it be an engagement by Adney to pay 
at all events, without regard to Henſhaw ; then, it is a debt that 
may be proved under Adzey's commiſſion : and fo the court of 
Chancery clearly underſtood it, by the terms in which the caſe, 
and the queſtion ſent for our opinion, are ſtated. 

The law is equally clear, which ever way the undertaking is 
conſtrued: and the whole queſtion depends upon the conſtruc- 
tion of three lines of the engagement. It might be meant as u 
collateral undertaking only; viz. in caſe Henſbato did not pay, 


that then Aaney would be liable for the debt. But it is not 


worded ſo. 

The original undertaking by Henfſhaw is a regular negotiable 
note, and if Adney had indorſed it, though demand muſt have been 
made, &c. before Adney would be liable, yet in that caſe the 
debt might clearly have been proved under the commiſſion. 
But the engagement by Adney is, that Henſhaw's note ſhall be 
paid when due; therefore, if not a collateral undertaking, there 
would be no neceſſity to reſort to a original drawer of the 
note. | 
Aſton Juſtice. The queſtion 1s, FO was meant by this un- 
dertaking ? The ſmallneſs of the premium paid to Adney, wiz. 
only 1/7. 105. 7d. affords a ſtrong ground for ſuppoſing it was 
intended as a collateral undertaking only. 

Lord Mansfield. The whole depends upon the intention of 
the parties. We will conſider of it before we give our cer- 
tificate. 

Afterwards * the court certified in theſe words: Baring 
* heard counſel on both ſides, and conſidered this caſe, we are 
of opinion, that from the occaſion of giving Adney's note, 
* and the terms in which it is conceived, the parties intended 


« it to be a collateral engagement only, in caſe Hen ſbaw ſhould 


not pay his note at the time it became due; and therefore, 
« it reſted in contingency (at the time the commiſſion iſ- 
« ſued againſt Adney), whether this engagement ever would 


„% become a debt or not: and conſequently, it could not be 


be EH as dene under 0 0 8 commiſſion.” 
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One, ſeiſed of IH! 8. was a caſe out of Chancery for the Opinion of this 


? 
3 1 court; and in ſubſtance as follows: 
queaths ſe- _ Win ifred Warham being ſeiſed in fee-ſimple in poſſeſſion of 


veral pecuni- 


ary legacies, an eſtate at Benvill of 381. a- year, and of an eſtate at Elminſton; 
of 12, a-year, both ſituate in the county of Dorſet, by her 


ſome, directs 


828 will, dated 8th June 1751, gave and bequeathed many pecuniary 
tot 
nel legacies, ſome to Proteſtants, and others to Papiſts, amounting 


paging altogether to 895 J. 5s, and amongſt ſuch pecuniary legacies 
ſhort: And ſhe gave to Ann Foone a legacy of 251. To the children of Cha- 


2 1 rity, Stroud, deceaſed, of which Mrs. Compton 1s one already 


Tom 4 named, there are three more, viz. Elizabeth Wells, Michael 


for theſe pay- Stroud, and Fobn Stroud his brother; theſe muſt have 25% 


28 each: To Mr. George Eveleigh, his children by his firſt wife, 


1 and her ſiſter, if living, or her children, I bequeath 100/. to be 
equally divided amongſt them: All theſe legacies (the War- 


conveniently 


may be after 
55 hams: only excepted) are for the deſcendants of my two great 


4 this end aunts, Jane and Agnes Boles ; theſe muſt be paid to the ul, 
bemdower whatſoever elſe (debts excepted) falls ſhort. And then Comes 


and empower 


RT a clauſe in the teſtatrix's will, in the following words: In or- 
executors, to #6 der to raiſe money for theſe payments, my eſtate of Benvill 


fall leror it Le muſt be ſold to the higheſt bidder, ſo ſoon after my deceaſe 


0 74 48 it can conveniently be done. To this end, I do appoint, 
Held, that a ** « conſtitute and empower Mr. Robert Pinker and Mr. Noah Shen- 
1 ws oed, who I make executors of this my laſt will, to /e/l, let, 
was entitled ” 
ele e get to. ſale both my eftates of Benvill and Elminſtone. 5 
wy The. teſtatrix died, without altering and revoking her fad 


debt out of 


ow | will, v1 Which | the Executors proved, ſoon after her deceaſe. 
of the 2 pon a bill filed 40 1752 by Ann Foone a legatce and two 
trix e- 

ir fenl.e of.the;fimple contract. creditors, againſt the heirs at law ex parte 


ſtate, accor- 


9 faternũ et maternd of the ſaid teſtatrix, to have the will eita- 
of her will. bliſhed, the eſtate: ſold, and the money ariſing by the ſale, to- 
gether with the perſonal eſtate, applied in diſcharge of the fu- 

neral expences, debts and legacies, according to the directions 

of the will; Lord Hardwicke, upon the hearing in 1756, declared 

the will to be well proved: and directed an account to be taken, 

Ge. And a queſtion being made in the cauſe, concerning the 

capacity of the ſaid plainti? 4nn Foone to take the legacy given 

10 her, his Lordſhip reſerved the conſideration of that queſtion, 

. and 
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and alſo of any other queſtion that might ariſe, concerning the 
capacity of any other of the legatees or of any of the creditors, 
who might come before the ſaid Maſter, to claim their debts or 
legacies out of the ſaid teſtatrix's real eſtate. 

On the gth of May 1773 the Maſter made his report, and on 
the zoth of March 1775 the ſaid cauſe came on for further 
directions; when Lord Apſley, the preſent Lord Chancellor, was 
pleaſed to direct that a caſe ſnould be made for the opinion of this 
court, and that the queſtion thereon ſhould be, Whether a 
« creditor, who is a Papiſt, is entitled to receive his debt out of 
« the money which has ariſen by ſale of the teſtatrix's real 
* eſtate according to the appointment of her will.“ 

Mr. Wallace for the plaintiff, argued that this deviſe to the 
executors was no deviſe of the eſtate itſelf, but merely a power 
to them, as executors, to ſell the land; which therefore deſcend- 
ed to the heir in the mean time. That it conveyed no intereſ 
or uſe to the creditors within the ſtat. 12 W. 3. c. 4. nor could 
they have any claim upon the land itſelf till fold: but when 
| ſold, the money was legal aſſets in the hands of the executors ; 
and conſequently the creditors, Roman Catholics or Proteſtants, 
have a right to be ſatisfied to the amount of their reſpective 
demands. 

| Serjeant Glynn for the defendant contra, recited the latter part 
of the fourth ſection of ſtat. 12 W. 3. c. 4, which, he faid, 
in terms excluded Roman Catholicks from any poſſible intereſt 
or profit ariſing out of land; by declaring, ** that all and ſingular 
eſtates, terms, and any other intereſis or profits whatſoever out of 
lands, for the uſe, or in truſt for the beneit or relief of any ſuch 
perſons, ſhould be utterly null and void. If fo, it is impoſſible 
to ſay, that a creditor, who is a Roman Catholic, can take any 
benefit under the deviſe in queſtion ; becauſe, in doing fo, he 
would clearly take an intereſt and profit out of the land of the 


teſtatrix ; and that particular intereſt taken notice of by the ſta- 


tute, which can apply only to creditors; namely, an intereſt for his 
benefit and relief. A Roman Catholic therefore ts incapable of 
ſuing out an elegit; in ſhort, he is excluded from any poſſible 
intereſt or benefit ariſing out of land: and if this is not a bene- 
fit and relief out of land, it is difficult to ſay what is. He 
cited the caſe of Roper verſus Radcliffe, ꝙ Mod. 167. 208. which, 
he ſaid, was not exactly parallel; but by analogy was applicable 
to the caſe in queſtion. There, the Houſe of Lords held, that a 


OE of the ſurplus of money arifing from the ale of lands, to a 
6 Roman 
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Roman ae FER payment +of 8 was an 3 within 
the ſtat. 12 W. 3: though, even in that caſe, the deviſee might 
have been compelled to take the ſurplus of the money, and have 
been reſtrained from becoming purchaſor of the land. The de- 
termination, therefore, was grounded upon its being an intereſt 
out of land. So here, though the Roman Catholic creditors cannot 


acquire the land, yet they take that iateręſt out of it, by its being 


applied in diſcharge of their debts, which the ſtatute has ex- 
preſsly declared they are incapable of taking. Therefore he 
prayed the opinion of the court in favour of the heir at law. 
Lord Mansfield. The ſhort ſtate of the caſe is this: The teſts. 
trix leaves ſeveral pecuniary legacies ; and gives a preference ag 
to ſome, by directing they ſhall be paid to the full, whatever 
elſe, debts only excepted, ſhould fall ſhort : not a ſyllable more 
is added about debts. Then the teſtatrix adds the following 
clauſe. In order to raiſe money for theſe payments, my eſtate 
of Benvill muſt be fold to the higheſt bidder, as ſoon after my 
s deceaſe as it can conveniently be done. To this end I do ap- 
<< point, conſtitute, and empower Mr. Robert Pinker and Mr. 


« Noah Shenwood, who JI make executors of this my laſt will, to 


fell, let, or ſet to ſole, both my eſtates of Benvill and Elminſtone.“ 


There is no diſpoſition of the reſidue, nor any further directions 
as to how the ſurplus was to go after payment of debts and legacies, 
This is no deviſe to the executors of the lands; but only a 
power and authority to them eo nomine, as executors, to ſell the 
lands for the purpoſe of paying debts and legacies. | 
The eſtates have been ſold and converted by the executors into 


money. Some of the creditors happen to be Roman Catbolics; 


and the queſtion is, whether they ſhall be paid their debts out of 
the money, which is now legal aſſets in the hands of the exe- 
cutors. 

The ſtatutes againſt papiſts were thought, when they paſſed, ne- 
ceſſary to the ſafety of the ſtate: Upon no other ground can they 
be defended. Whether the policy be ſound or not, ſo long as 
they continue in force they muſt be executed by courts of juſtice 
according to their true intent and meaning. The legiſlature only 
can vary or alter the law: But from the nature of theſe laws, 
they are not to be carried by inference, beyond what the * 
reaſons, which gave riſe to them, require. 

The political object the legiſlature had in view, was, to take 
off from the Roman Catholics that weight and influence, which 


is naturally connected with landed property, beyond what per- 
- ſonal 
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ſonal eſtate can give. Therefore, where lands deſcend to a 
Roman Catholic, he loſes the pernancy of the profits. They 
are alſo incapacitated from taking real eſtate by purchaſe, which, 
it is now ſettled, comprehends every mode of acquiring proper- 
ty in the legal acceptation of the word: by deviſe, &c. Sc. 

The only caſe that has been cited, is that of Roper verſus Rad- 
_ clife. But that caſe, it is admitted by Serjeant Glynn, is not 

parallel to the preſent. If it were, being a deciſion of the 
Houſe of Lords, we muſt have been bound by it; though the 
judgment was againſt great opinions, and not with the appro- 
bation of the bar. But though it muſt govern parallel caſes, 
yet being ſo little ſatis factory, it ought not to be carried further. 
That caſe came on firſt before Lord Harcourt, who ordered a caſe 
to be made for the opinion of the judges. Lord Harcourt, Lord 
Trevor, Mr. Tuſtice Powell, and the Maſter of the Rolls, were all 
clearly of opinion, that the deviſees might take the eſtates as money: 
Firſt, upon a general principal of law, that if land is to be /o/d, and 
converted into money, it is not within the reaſon and policy of 
the Roman Catholic laws. Secondly, upon the doctrine and 
principles of the courts of Equity, which conſider that which zs 
70 be done, as if it was done; namely, land directed to be old, 


as money: And money directed to be laid out in the purchaſe - 


of lands and ſettled in fee, as land: In the latter cafe though 
it remain in money, and though on the credit of it a debt is con- 
trated, yet it (hall go to the heir, and a ſimple contract creditor 
ſhall not be paid out of it. It was ſo ſettled by Lord Hard- 
wicke in the caſe of Tre/awney verſus Booth. * 

In the caſe of Roper verſus Radcliffe, Lord Chief Juſtice Par- 
fer differed in opinion from the reſt of the judges. His argu- 
ment is very able, but I cannot ſay convincing to me. He ſays, 
If ſuch a deviſe be not within the acts, the deviſee might make 
his election to pay off the debts, and keep the land; by which 
means the proviſion of the ſtatute would be evaded:” And he 
inſtances a variety of caſes in which a deviſee is entitled to make 
ſuch election. And it certainly is ſa. But the defect of the 
argument lies here, and the objection may be anſwered thus: 
No, a Roman Catholic ſhall not make his election; becauſe 
there is a Jaw which ſays, that being a Papiſt he Hall not take 


the land: And therefore, a court of Equity would decree, that 


he ſhould take it as money. Something like it was ſaid in the 
caſe 1 e e verſus Lord * ＋ 


+ Vide this caſe in n Brown' s Parl. Cafer, vol. 5. 269. 
In 


"2 Atk. 307. 


1770. 


Foownt 
verſus 
BLounr. 
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— common caſes, where money is given to a charity to be laid 
out in land or government ſecurity, though a common perſon 
in a like caſe may elect to have the land, the charity cannot; be- 
cauſe it is unlawful; and therefore though the election be given, 
yet one alternative being lawful, and the other not, a court of 


4 equity ſays, you ſhall do that which is lawful. 


In the marginal note in Bacon s Abridgment, vol. 3. 796. title Pa- 
pifts; and which is ſuppoſed to be taken from Lord Chief Baron 
Gilbert's notes, it is ſaid, that“ where lands are deviſed to, or veſt- 
sed in truſtees to be /o/d for payment of particular ſums to ſc. 
« yeral people, ſoine of whom happen to be Papiſts, that this 
e act does not prevent ſuch Papiſts from taking the particular 
« ſums or legacies intended for them; becaule they cannot inſiſt 
* upon paying off the other incumbrances and holding the eſtate, 


as a perſon can do to whom the re/idue of the purchaſe money 


e is deviſed.” That goes a great deal further than this caſe; 
for a legacy charged upon land is very different from a mere 
power to ſell. But I cannot ſee a doubt in this caſe: This is 
only a power to the executors to ſell, What is the claim of the 
creditors? To be paid out of legal aſſets, The creditor has 

no intereſt in the land. He can have no claim upon the land, 
nor make his election to pay off the incumbrances and keep the 

land. He can have nothing till the land is turned into money. 
Here it is turned into money. If the executors had refuſed to 
ſell the land, he could only have obliged the executors to ſell; 
and till fold he has no intereſt whatever. Suppoſe a man dies 
and leaves a number of leaſes for years: A Popiſh creditor can- 
not take a leaſe for years, any more than he can a fee. ſimple. 
But can there be a doubt that he would have a claim upou ſuch 


leaſe as aſſets? 


No precedent has been produced ian the claim of the cre- 


ditors in this caſe. I ſhould expect a precedent before I decid- 


ed that a creditor ſhould not be paid out of the aſſets, only be- 
cauſe he happens to be of a different way of thinking from 


the eſtabliſhed mode of religion. Therefore I am clear that this 


debt ought to be _—_ out of the aſſets doggy from the ſale of 


| theſe eſtates. 


Mr. Juſtice Aſton and Mr. Jaſtice Albburft IVEY 
Afterwards the court certified in theſe words. Having 


heard counſel and confidered this cafe, we are of opinion that 
2 creditor, who is a Papiſt, is entitled to receive his debt out of 
| the money which has ariſen by the fale of the teſtatrix's real 
Eſtate, according to the appointment by her will,” 
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HIS was an 23 * out oo the court of Chancery, to try 
whether the plaintiffs, as aſſignees of Edward Hague a 
bankrupt, were entitled to one third part of the profits of the 
adventure of the: ſhip Uranimity, from London to Africa, from 
Africa to Tama. and from thence to FA, and alſo of the 
ſale of the ſhip : 

This cauſe. came on to be tried at Gui/dball, London, at the 
Sittings after Zaffer. Term 1776, before Lord Mansfield, when 
the jury found. a verdict for the plaintiffs, damages one ſhilling, 
and colts forty ſhillings, ſubject to the opinion of the court upon 
the following caſe: 

That in-December, 1771, Edward Hague the bankrupt, to- 
gether. with the defendants 1/aac Bernal and* Abrabam Tara, 
agreed to purchaſe and fit out a ſhip for the ſlave trade, at their 
Joint expence, and for their Joint account and riſk in thirds And 
that the other defendant, De Silva, ſhould have the conduct 
and management of fitting out the ſhip as a purſer or chip- 8 huſ- 
band, for the benefit of the parties concerned. That Hague i in 


1 775 


"Ns day. 


One of three 
partners 1n 

a ſhip and 
cargo, the 
colt and out- 
fit of Wich 
was 45681. 
pays only 
410l. in part 
of his third 
ſhare, and 
gives his 
notes for the 
remainder; 
but, before, 
they become 
due, is declar- 
ed a bank- 
rupt. The 
other pariners 
cannot, by c- 
luntarily diſ- 
charging the 
notes, ſtand 
in his place 
for any ſhare 
of the profits, 
But the aſ- 
ſignees are 
entitled to a 


December, 1771, purchaſed the ſhip in queſtion for 680/. and fell third 


ſoon after gave a bill of ſale of one third part to the. defendant 
Bernal, and to the defendant Lara a bill of fale of one other 
third part; that ſoon afterwards the defendant. Lara ſold one 
moiety, or half part of his third part, to the other defendant De 
| Sikza. That De Silva was at the whole expence of fitting © out the 
ſhip for ſea, and ſupplying: her cargo, &c, ,5 amounting tg the 
ſum of 4658/7.,,155-.. 1 d. vt, which, the defendants Lara and 
Bernal duly paid him their, reſpective. proportions : But Hague 
paid only 4101. 4217. 7d. in, caſh, and, gave, two promillory 
notes, one for 403 J. 46. 5 d. payable at fix. wonths, the, other 
for 739 J. 28. 4 At twelve months for. the .Zemainder. That 
De Silva paid in ready money towards the ex pence of the outfit, 
the ſum of 1331 H. 149 d., ;gply. and that he had ſix months 
credit for 12091. 136. 3 f. pat of che outhit and cargo thereof, 
and twelve months credit tor, the retaining 22174. 72 1d. 
from the 3ſt of January, 1772. That the aid ſhip failed 7 for 
 Grayeſend on or, about the Grit uf Aarch, 1772) and arrived tale, 
c. That before the promi n notes ſo giy cn n by t the bankrupt 
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. 65 became 


both of the 
profits of the 
adventure, 
and of the 
value of the 


ſlip. 
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became due and payable, Rn likewiſe long r as this ar- 


ri ved at Jamaica, vz. on the ſecond day of July, 1772, Hague 


was declared a bankrupt. It could not be known for ſeven or 
eight months after, whether the ſhip would make a profitable 
voyage or not. The plaintiff Nuzz, one of the aſſignees, applied 
ſeveral times to the defendant De Silva to take the bankrupt's 
ſhare or intereſt in the ſaid ſhip, and the profits and ritk thereof 


to himſelf; and to pay the plaintiffs the ſaid ſum of 410 J. 115 
7d. being the money the bankrupt had actually paid on account 
thereof, which the defendant De Silva at firſt refuſed : but en. 


deavoured all he could to ſell the bankrupt's ſhare in the ſhip, 


| and the outfit and profits thereof to ſome other perſon, why 
would pay the 410/. 115. 7d. to the plaintiffs, his aſſignees, and 


to pay for the remainder of the outfit thereof: but not being 


able ſo to do, the defendants Bernal and Lara, about a month 


or two after the bankruptcy of Hague, were after much intreaty 


prevailed upon by the defendant De Silva, to join with hin 
to take the remainder of the bankrupt's ſhare, equally between 
them, and to pay the ſaid 1142 J. 6s. 9d. between them in 
equal proportions, being the remainder of the money the bank. 
rupt had agreed to pay towards the ſhare thereof he had pro- 
poſed to take. The defendant Bernal accordingly paid the de- 
fendant De Silva one third part of the ſaid ſum of 11427. 65, gd, 
and the defendant Lara paid him the other third part ther; ; 
and the defendants, from that time, conſidered the plain: 
(the aſſignees) as intereſted in the ſhare of the ſhip, ſo to haue 
been taken and paid by the bankrupt, only as the ſum of 410¼. 
115. 7d. was to the ſum of 4658 J. 155. 1d. the amount of the 
coſts and outfit of the ſaid ſhip and. cargo: And that the de- 
tendants were entitled to the remaining part of the ſhare the 
bankrupt had originally propoſed to take, That the plaintiff 
Nutt preſſed the defendant De Silva ſeveral times to pay the 
ſaid 410/. 115. 7d. and to take the ſame to himſelf, with the 
profits and riſk thereof. —That the firſt intelligence the defendant 
had of the ſhip having made a een voyage, was on the 24th 
February, 1773. — The queſtion. was, Whether the ailignces, as 
ſtanding in the place of Hague the bankrupt, were intitled to 
one third, or to what other ſhare of the profits of the adventure? 

Mr. Mangſieid for the plaintiffs: Mr. TIAL tor the de- 
fendants. 

Lord Mansfield, after tations the only, proceeded thus: The 


adv enture having proved a profitable one, the queſtion is, what 
ſhare 
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entitled to one third of the profits, and of the money ariſing from 
the ſale of the ſhip, or only to the proportion which the ſum of 
4107. paid in money by Hague towards the expence of fitting out 
the ſhip, &c. bears to the whole amount of ſuch original ex- 
pence which was 4658/7. There is no difference between the 
rule which muſt govern the determination of this caſe in a court 
of law or equity. It depends upon the right of the bankrupt: 
And to find out what the right of the bankrupt is, it will be 
neceflary to conſider it, how it Rood at the time of the bank- 
ruptcy ; and ſecondly, whether any alteration has happened ſince 
to vary fuch right. Fiiſt, At the time of the bankruptcy, the 
whole expence was incurred. Hague was liable to De Silva for 
the amouat of the notes and a partner in thirds: The adventure 
was then at ſea, and De Silva, as purſer or huſband of the ſhip, 
was liable to him for the amount of his third ſhare of the profits 
whatever they might be. But ſuppoſe the other partners were lia- 
ble to thoſe who truſted De Silva; the conſequence on a bank- 
ruptcy between partners is, that they are entitled as againſt each 
other to the balance of accounts; and ſo it was ſettled in the caſe 
of Skrpp verſus Harwood, before Lord Hardwicke, in Chancery. * 
Therefore, if the other partners had been obliged to diſcharge the 
amount of the notes which remained unpaid at the time of the 
bankruptcy, the aſſignees muſt have allowed the other partners 
the full ſum paid for the bankrupt, and could have come againſt 
them only for the balance due to him, if any. This is not 


the caſe of a new trading, or a new adventure begun ter an act 


of bankruptcy. In 79a. caſe, it is fair to ſay, that the bank- 
raptcy diffolved the partnerthip : But here, all the expence was 


incurred prior to the bankruptcy; and if the bankrupt by an 


accefſion of fortune had had ſufficient, and the voyage had 
proved a loſing one, he would have been liable for the whole 
in proportion with the other owners. Therefore, he had clearly 
a right to a third of the profits at the time of the bankruptcy ; ; 
and the inſolvency of the banktnpt does not vary his right. 

Secondly, there has been nothing done ſince which can make 
the leatt variation: For every thing that has been done, was done 
without the privity of the bankrupt or the aſlignees. Conſequently, 
their right cannot be varied by an agreement between other per- 
ſons, in which they were not bz” It is immaterial whether 
De Silva pledged his own credit only to the tradeſinen, and tool 


the ſeparate credit of the partners for the ſhare of each; or whether 


2 the 


ſhare the aſſignees of Hague are entitled to Whether they are 


1775. 


Sura 
Ver/ts 


De SrLva.. 


® 1 Fez. 239. 
et vide Fox 
verſus Han- 
bury, ſapra 
445+ 
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the other partners were liable to the e for the whole. 
The queſtion is, what was the right of the bankrupt? If the 
other partners were not liable to De Silva for his ſhare, yet the 
bankrupt, upon paying the full amount of his ſhare, was entitled 
to a third of the profits, as he would have been liable to a third 
of the loſs, if the adventure had been unprofitable. When J 
ſay upon payment in full, I mean payment according to law. 
If he had not become bankrupt, it muſt have been an actual 
payment of the whole of his ſhare : But as he is become bank- 


rupt, it muſt now be a payment according to the diſtribution 


made by law in that caſe; which is, a proportionable dividend 
with the reſt of the creditors. Therefore, whether it were a 
profitable or a loſing adventure, cannot vary the right. The 
conſequence is, that the aſſignees are entitled to one third of the 


ſhip and adventure in queſtion. 
Aſton and Aſhhurſt Juſtices, declared themſelves to be of the 


ſame opinion. 


Per cur. Let it be indorſed on the Poſtea, that the aſſignees 


of the bankrupt are entitled to one third of the value of the ſhip, 
and of the profits of the adventure in queſtion. 


N. B. I attended the argument of this caſe in Chancery, when 
Lord Apſley directed the iſſue. His Lordſhip ſaid, he was ex- 
tremely clear that the aſſignees were entitled to a third of the pro- 
fits of the adventure, and of the money to ariſe by the ſale of tle 
ſhip : That he conſidered it as one riſque ; and till the riſque was 
over the account of debtor and creditor could not be ſettled, 
But as it was a queſtion of law, for the ſatisfaction of the — 
ties, he would direct an iſſue.“ | 

* * Mr. Juſtice Villes was abſent at the decifon of the ſeveral 


* included in this term. 


The End of TRINITY Tem. 
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WEAKLY ex dim. YE a, Bart. verſus BUCKNELL. 


IN ejectment for lands in Sener, a verdict was found for 
the plaintiff, ſubject to the opinion of the court on a ſpecial 
2 ſtating in ſubſtance as follows: 

That on the 13th of March, 1758, Sir William Yea, Baronet, 
by an unſtamped agreement in writing, articled to grant a leaſe to 
the defendant for 21 years from Lady-day, 1758, at the yearly 
rent of 220/, The defendant had been in poſſeſſion of the pre- 
miſes ever ſince, and paid the rent up to Lady-day laſt, accord- 
ing to the ſaid agreement: But no leaſe was ever granted by 
the leflor of the plaintiff, or demanded by the defendant. On the 
13th of September, 1775, notice in writing was given by the 
leſſor of the plaintiff, ** toquit at Zady-day, 1776.” The queſtion 
Was, whether the leſſor of the plaintiff is entitled to recover. 


Mr. Buller for the plaintiff contended, Fir/t, That this agree- 7 


ment was tantamount to a leaſe; and if ſo, it was void for want 
of a ſtamp, and could not be given in evidence. 3 Bac. Abr. 119. 
Cro. El. 33. Moore 861. pl. 31. 

Secondly, If not a leaſe, it could not intitle the defendant to 
keep poſſeſſion againſt the landlord. It is not certain that a court 
of Equity would decree a ſpecific performance of ſuch an agree- 
ment; and if it would, a court of M/ prius could not go into 
'that queſtion. If it ſhould be conſtrued a leaſe, no tenant will 
in future execute a leaſe, and the crown will loſe the ſtamps. 
Lord Mangfeli ſtopped Mr. Gould who was about to argue for 
the defendant, ſaying, there was no occaſion to = himſelf any 


trouble 3 in ſo plain a caſe. 


6 E The 


Friday, 
Nov. 1 5 th. 


A. by an a- 
greement in 
writing, but 
net ftamped, 
articles with 
B. to grant 
him a leaſe 
for 21 years. 
B. enters and 
continues in 
poſſeſſion 18 
years. But 
no leaſe was 
ever tendered 
by 4. or de- 
manded by 
3.— The 
agreement is 
a good de- 
fence in an 
ejectment 
brought by 
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The 1ſt point is, Whether this is a leaſe? nne it to be 
a leaſe, what would it avail the revenue, if a court of law ſays 
it is a leaſe, and therefore ought to be ſtamped; and a court of 


| Equity ſays, it is an agreement and ſhall be read in evidence as 


ſuch, which it could not be if it were a leaſe, and void within the 
ſtamf p acts. But it is an agreement for a leaſe for 21 years; and the 
defendant has been in poſſeſſion eig teen of them. Then the leſſor 


of the plaintiff gives notice to quit, and brings an ejectment. He 


has agreed for a valuable conſideration, not to give notice. Shall he 
then give notice? There might be circumſtances perhaps, which 
might let him in to maintain an ejectment. For inſtance, if he 
had tendered a leaſe and the defendant had refuſed to execute it, 
whereby the plaintiff had incurred a loſs. But here there is no 
ſuch circumſtance; and if the court were to ſay this ejectment 
ought to prevail, it would merely be for the ſake of giving the 


court of Chancery an opportunity to undo all again. If the leſſor 


of the plaintiff ſhould recover at law, equity would immediately 


Same day. 


Variance in 
adeclaration, 
by deſcribing 
a ſtatute on 
which the 
action was 
brought to 
be a ſtatute 
of the 4th of 
Philip & 
Mary, where- 
as it was a 
ſtatute made 
in the 4th an 
5th of Philip 
& Mary, 1s 
fatal, 


ſet it right, and he would be obliged to pay the coſts of both 
ſuits, —If he is ſo anxious for the revenue let him grant a leaſe now, 
Per cur, Let the Poſtea be delivered to the defendant, 


1 Clerk, whe Gans n. 


"PON ſhewing cauſe why a new trial mould not be granted 
in this caſe, Lord Mansfield reported as follows: 

This was an action of aſſumpſit, brought by the plaintiff againſt 
the defendant, to recover the ſum of 4os. and 6d. due to the 
plaintiff as vicar of the pariſh of Trinity in the city of Coven- 
try, purſuant to an order made by the Lord Chancellor, the Lord 


Chief Juſtice of the Common Pleas, and myſelf, agreeable to the 


directions of a private act of parliament concerning tythes in the 


4 pariſh of St. Michael and the Holy Trinity in Coventry, paſſed in 


the fourth and fifth years of Philip and Mary. The declaration 


- ſtated the act to be the 475 of Philip & Mary, whereas the record 


hen produced in evidence appeared to be the 4th and 5th of 


Philip & Mary. This, it was contended by the counſel on the 
part of the defendant, was a fatal variance. I was of that opinion, 


and accordingly non-ſuited the plaintiff; but with leave to move 


for a new trial without coſts; and if the court ſhould be of opi- 


nion that the variance was fatal, then the nonſuit was to ſtand. 


Mr, 
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ſiſted M Firſt, That this was no variance in meaning or ſubſtance: 
On the contrary, the 4th of Philip & Mary was the true deſcrip- 
tion of the ſtatute; it being made in the fourth year of their 
joint reign. Secondly, If a variance, it was not material; becauſe 
the order, and not the ſtatute, was the g/? of the action: conſe- 
quently the ſtatute was only matter of inducement; and therefore 
need not be fo certainly alleged. Co. Lit. 303. a. Thirdly, If 
material, the defendant onght to have pleaded nul tiel record; 
_ otherwiſe the court would take it to be as ſet forth. Conſequent- 
ly the objection was now too late; and cited Spring verſus Eve, 
2 Mod. 241. Platt verſus Hill, 1 Ld. Raym. 381. 

Mr. Wallace for the defendant contra, contended, that the 
variance in this caſe, being a milſ-recital of the time when the 
parliament was holden, was fatal : That it is ſo laid down in 
2 Hawk. Pl. Cr. 246. and in the caſe of Langley verſus Haynes, 
Moore 302. was expreſsly ſo adjudged. As to the objection 
that the ſtatute was only inducement to the action; he inſiſted 
it was the ground and foundation of the order, and therefore 
neceſſary to be ſet forth. If ſo, upon non-aſſumpſit pleaded, the 
plaintiff muſt prove it as ſtated; becauſe thereby the whole de- 
claration is put in iſſue, Here, upon the evidence produced, it 
appears the plaintiff has ſet forth a different ſtatute, Therefore 
he bath failed in the ground of his action, and the nonſuit directed 
was right. 9 

Lord Mansfeld. It is impoſſible to get over this objection. 
The only queſtion is, Whether this is a variance in the deſcrip- 
tion of the material ground of action. In ſome reigns, as in Car. 
2. and Geo. 2. it happens, that the parliament meets in one year 
of the reign, and continues during part of the next year. In that 
caſe, the method is to entitle the acts paſſed, of Both years. But 
in point of law, acts of parliament which do not in words confine 
the commencement to a particular day, or where the commence- 

ment does not appear from the ſubje& matter, refer to the firſt 
day of the ſeſſions : And therefore, ſuppoſing this to be an act of 
the 4th and cth of Philip & Mary, according to ſuch method, it 
would in truth be a ſtatute of the 4th, and ought to be fo ſet 
forth. | | | | | 5 

But in this caſe it is different. Philip by act of parliament 
has the ſtile of King: But his being fo entitled, does not anni- 
hilate the firſt year of the reign of Queen Mary. Therefore, 
from that time the ſtatutes are entitled the 1/7 and 2d, the 


2d 


Mr. Serjeant Hull and Mr. Serjeant Adair for the plaintiff, in- 1776. 
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verſus 
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1756. 2d and 3d of Philip and Mary, and fo on; that is, the 1/ of 
| Philip and 24 of Mary, &c. Here the declaration deſeribes the 
hors ſtatute to be the fourth of Philip and Mary: Upon the Parlia. 
Grzzex. ment Roll being produced, it appears to be an act paſſed in the 
4th and 5th of Philip and Mary. The ſtatute therefore deſcribed 

in the declaration is different from the ſtatute produced; and in 

fact there is no act in the ſtatute book of the 4th of Philip and 

3. |} . 1 85 5 

The court will always incline to lean againſt niceties in matters 
of variance. But where it is in the deſcription of a ſtatute or 
record, it is fatal. Here the action, which is an action of 4 
 fumpſit, is brought in conſequence of a right liquidated by 
means of the ſtatute. The ſtatute therefore is the only ground 
of action. Without it we had no authority to make the order 
we did: But when the order was made, the law raiſed an 4% 
Jumpfit. The defendant pleads non aſſumpſit. Is any thing 
clearer, than that the plaintiff, upon the general iſſue pleaded, 
muſt prove his whole caſe? The firſt thing to be proved here, 
is the ſtatute. But inſtead of producing the ſtatute ſet forth in 
the declaration, the plaintiff produces a different act. I am ſorry 
for it, but there muſt be a nonſuit. | 


The other three Judges concurred 
Per Cur, Judgment of nonſuit. 


Same day. BADKIN verſus POwER LL, KinG, and CHAN ELTLox. 


Treſpaſs vi 1 p ON ſhewing cauſe why a verdict ſhould not be entered 


de „. in this caſe for the defendant Chancellor; the caſe, upon 


not lie againſt 
a pound, the report of Lord Mangfield, before whom ws cauſe was tried, 


e 
ly - 9250099 Wi appeared to be as follows; 
ing a diſtreſs, This was an action of treſpaſs, vi et'armis, brought by the 
tho? the ori- 

ginal taking plaintiff againſt the defendants, for taking and detaining the 


ty my plaintiff's cart and horſes. —The plaintiff was a running duſtman, 


Secus, if he 
exceeds his and the defendant Powell, a publick ſcavenger. Powe! and 


8 Kung detained the plaintiff's cart and horſes as they were ſtand- 


N ing in the ſtreet, under pretence of their being an eſtray, and 
within the city of London; and carried them to the Green Yard, 
of which the defendant CHancellor was the pound-keeper; ho 
afterwards inſiſted upon being paid the following ſums before 


he would deliver them up. For bringing them in, 2 5. for cry- 


ing them, 25. for keeping the horſes, 2 J. 65. 84. and-for care of 
3 the 
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the cart 1 I. 34. which the . accordingly was obliged to 
pay: Upon not guilty pleaded, the jury found a verdict for 
the plaintiff againſt all the three defendants. 

The .only queſtion at the trial was, whether this action of 
treſpaſs could be maintained againſt the defendant Chancellor 
the pound-keeper, who did no other act than barely receiving 
the horſes and cart into the pound when they were brought 
there; and keeping them ſeveral days till redeemed. I thought 
he ought to be found not guilty; but it was contended he was 
a treſpaſſer by continuing them in the pound, being wrongfully 
impounded, and the jury found him, as well as the other de- 
fendants, guilty. 

Mr. Wallace and Mr. Baller ſhewed cauſe, and argued, 1/, 
That in Zreſpaſs, all are principals : And here the original taking 
being tortious, the pound-keeper, by refuſing to releaſe the cat- 
tle, till the plaintiff had diſcharged the fees and all expences, 
had adopted the original taking; and conſequently rendered him- 
ſelf liable. And they compared it to the caſe of Sanderſon v. Ba- 
her and another, Trin. 12 Geo. 3. C. B. where upon a . fa. 
iſſued againſt A, the bailiff levied the goods of the plaintiff S. 
upon which S. complained to the under-ſheriff, who ſaid “ very 
< well; Bolland (the bailiff) ĩs a raſcal; but we have ſecurity, and I 
« don't care.” In treſpaſs againſt the defendants (the ſheriffs) for 
breaking the houſe and taking the goods, De Grey Chief Juſtice 
leftit to the jury to ſay, whether the defendants had not recognized 
the act of their officer Bolland. The jury, thought they had, and 
eccordingly found for the plaintiff, damages 3501. Upon ſhew- 
ing cauſe againſt a new trial, the court were unanimouſly of that 
opinion, and diſcharged the rule. *—Secondly, If the defendant 
meant to have availed himſelf of his ſpecial authority as pound- 
keeper, he ſhould have pleaded it by way of juſtification, as a 
gaoler or any other perſon acting under a like authority muſt do; 
whereas here, he has relied on the general iſſue only, Therefore, 
on either ground, the rule for entering up a verdict for the de- 
fendant Chancellor ought to be diſcharged. 

Mr. Dunning and Mr. Davenport in ſupport of the rule, con- 
tended, that the cart and horſes being brought to the defendant 
Chancellor as pound-keeper, and delivered to him as an eftray, the 
original poſſeſſion by him was clearly lawful. That whether right- 
fully or wrongfully taken, he was obliged to receive them; and 
the inſtant he did receive them, they were in cuftodid legis; con- 
ſequently, no ſubſequent detention could make him a treſpaſſer. 
a 6 F | - 
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Tf: wrongfully taken, it was at the peril of the perſon bringing 
them; not of the pound-keeper, who has no right or power to 
Judge of the legality of the capture; but 1s the officer of the law, 
and miniſterial only. And if the party wanted his property back, 
replevin was open to him, and would have been the proper mode 
of taking it out of the pound-keeper's poſſeſſion. Therefore they 
prayed the rule might be made abſolute. 

Lord Mansfield. This is an action of treſpaſs againſt three 
defendants, for ſeizing and detaining the plaintiff's cart and 
Horſes; and they have all pleaded not guilty, The queſtion re- 
ſerved is, whether the defendant CHancellor ought to be found 
guilty or not ? 

It has been argued two ways; 1/, Whether on the merits of 
the caſe he was a treſpaſſer? 2dly, Suppoling on the merits of 
the caſe he was no treſpaſſer, whether by pleading the general 
iſſue he has not miſpleaded, and ought to have juſtified ? 

1/, Upon the merits of the caſe; It was neceſſary for the 
plaintiff to prove him guilty of the treſpaſs ; otherwiſe the caſe 
flands, that two perſons ſeized the cart and horſes and brought 


them to the pound, of which Chancellor was the keeper. Chan- 


cellor has no concern in the taking or bringing them there, 
How then is he guilty of at reſpaſs? The pound is the cuſtody of 
the law: And the pound-keeper is bound to take and keep what. 
ever is brought to him, at the peril of the perſon who brings 
it. There is no judgment, no direction, no written warrant or 
examination to be had by him. —When 1s the treſpaſs commit- 
ted by him? He does nothing to ratify it: But only takes the 
cattle as he is obliged to do, at the peril of the perſon who 
brings them. If wrongfully taken, they are anſwerable, not be, 
It would be terrible, if a pound-keeper were liable to an action 
for refuſing to take cattle in, and were alſo liable in another ac- 
tion for not letting them go. If he goes one jot Beyond his duty 
and afſents to the treſpaſs, that may be a different caſe. But here 
he has done nothing beyond his duty: When the cattle are once 
impounded, he cannot let them go without a replevin, or with- 
out the conſent of the party. Upon their being releaſed he is 
entitled to legal fees. If he is guilty of extortion there is ano- 
ther remedy. 

What I have ſaid is a clear er to the 2d objection, that he 
has not pleaded ſpecially, as it has been contended he ought to 
have done. No man is bound to juſtify who is not primd facie a 


. A gaoler if he has a priſoner in cuſtody is primd facie 


guilty 
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8557 of an impriſonment; ad therefore mult juſtify; But how 
it comes out on the plaintiff's. own ſhewing, that the pound- 
keeper had nothing to'do. with the taking. The law thinks him 
ſo indifferent a perſon, that if the pound is broken, the pound- 
keeper cannot bring an action, but it muſt be brought by the party 
intereſted. Tt would be attended with terrible inconveniencies, 
if he were anſwerable for a wrongful taking by the perſons who 
bring the cattle to him; and therefore, I am clearly of opinion 
there ought to be judgment for the een, Chancellor in this 
ale. 

Alon Juſtice, I am of the ſame opinion. 'The defndant 18 
no treſpaſſer, and therefore was not obliged to juſtify. In 2 Jones 


214. there is a very ſenſible caſe, which determines, that if an 


officer do not intermeddle, but only does what belongs to his 
office, he ſhall not be liable for any precedent tortious act of 
which he could know nothing. A gaoler muſt juſtify, becauſe 
a priſoner cannot be delivered to him without a warrant. There- 
fore he muſt ſtate the warrant. But a pound-keeper has nothing 
to do with the taking, he has only to put the cattle, &c. into the 
pound the inſtant they are in the pound, they are in the cuſtody 
of the law; and if the pound is broken, he cannot bring an action, 
but the perſon who diſtrained them: And fo it is expreſsly laid 
down in Fit. Nat. Brev. tit. de parco fracto, 228. Quarto 
edition 1775. 

Here the defendant Chancellor only did the duty of his allies; by 
impounding the cart and horſes brought to him by the other de- 
fendants. The caſes, where a party concerned in any ſubſequent 
ſtage of the buſineſs is held liable to an action, are, where he ren- 
ders himſelf ſo by enting to the original treſpaſs. But here is 
no aſſent to the treſpaſs. ene I am clearly of opinion he 
to have judgment. 

Mr. Juſtice Willes and Mr. Juſtice 22 3 

* . * for the defendant Chancellor. 


Moo RE verſus MouURGUE. 


PON ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, Lord Mansfield reported as follows: 

| | This was an action brought by the plaintiff, who 1s a merchant 
at Alicant, againſtt the defendant, his agent in London, for miſbeha- 
viour, in not inſuring the plaintiff's goods agreeable to his directions. 


The goods were a cargo of fruit; and by the letters produced in 
3 evidence, 
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enge, it did not appear e we plaintiff had 1 inen. ** * 


fendant any particular directions how or with whom to inſure; 1 


but only generally, to inſure the cargo. The defendant es 
with the London Tnſurance-office, who, in policies upon fruit, 
always put in an exception, free from particular average. This 
policy was made therefore with that exception. The loſs 
was not entirely a total loſs; for though the goods were at firſt 
under water, ſome were ſaved. But thoſe that were damaged 
would not pay the ſalvage of them. The jury found a verdict 


for the defendant: And one of them ſaid, the ground of their ver- 


dict was, becauſe they an he had acted bord Jude to the beſt of 
his judgment. 

Mr. Dunning in ſupport of the calls; inſiſted, ho ah the 
commiſſion in this caſe was to inſure generally, and no particu- 
lar directions given; yet it behoved the defendant to diſcharge it 
in ſuch manner as would effectually anſwer the end propoſed. 
That the very nature of the commodity ſhewed it was liable to 
an average loſs; therefore the defendant ſhould have guarded 
againſt that danger: And there being two offices where this ex- 
ception is never put in, it was groſs negligence in the defendant 
not to inſure with them. Therefore, he * a new trial 


might be granted. 
Lord Mansfeld. The drawer of this declaration has thought 


it neceſſary to invent two grounds of action upon which to found 


the plaintift's claim. 1½, That the plaintiff had given orders to 
inſure free of average, except general, or the ſhip firanded ; and 
that the defendant had undertaken - to do ſo. The next-ground 
is, that he had given orders to inſure in the uſual and cuſtomary 
courſe. Theſe two grounds are entirely a fiction, for there were 
no ſuch orders given, and no ſuch expreſs undertaking: And to 
maintain this action, the defendant muſt be guilty either of a 
breach of orders, groſs negligetice, or fraud. Now all the ob- 


ſervations which have been made to-day, were made at the trial; 


and were very proper for the conſideration of the jury; and my 
direction to the jury was general; that if they thought there 


was groſs negligence, or the defendant had acted ald fide, they 


ſhould find for the plaintiff: If, on the contrary, they were of 


| opinion that he had acted Sond fide and to the beſt of his judg- 


ment, then they ſhould find for the defendant. In delivering 
their verdict they fay, they did mot think the defendant guilty of 


groſs negligence, or that he acted mals fide : The court therefore 


will not ſay ſo. The plaintiff, if he pleaſed, might haye given 
orders 
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orders to the defendant not to inſure at the London TInfurance- 
ce; but at ſome other office where this exception would not 
have been inſiſted on. But he gives no directions at all. There- 
ſore he left it to the diſcretion of his correſpondent, who, if he 
meant no fraud, was at liberty to elect between the underwriters. 
t ſeems, the Exchange Aſſurance and the London Inſurance-9ffice 
differ in the form of their policy: But though the one runs a riſk 
which the other does not, the premium is the ſame, There could 
be no temptation therefore to the defendant as to his choice be- 
tween them. If, upon all the circumſtances, the jury had found 
for the plaintiff, it might have been a caſt whether the court 
would have granted a new trial. A 79r7zor, in a hard action, 
where, as no particular orders were given, there has certainly 
been no breach of orders; where the defendant appears to have 
ated bond fide, and where the plaintiff has himſelf been guilty of 
the firſt omiſſion in giving no directions at all, there ſeems to be 
no ground for the court to interpole againſt the defendant. There 


fore, I am of opinion the verdict ought to ſtand. 


The three other judges concurred. 
Per Cur. Rule for a new celah diſcharged. 


SALISBURY ex dim. Cook E verſus Hu RD. 


N ejectment for certain copyhold lands, in the manor of War- 

minſter in the pariſh of St. Cuthbert, Wells; the judge, at the 
trial, directed the jury to find a verdict for the defendant; but 
gave the plaintiff liberty to move the court to ſet the verdict 
aſide, and to enter up a verdict for himſelf in its ſtead, if the 
court ſhould be of opinion with him. 

Upon ſhewing cauſe againſt a rule obtained by the plaintiff as 
above, the caſe, by the report, appeared to be as follows: That 
the cuſtom of the ſaid manor was to grant copyholds for three 
lives. That the firſt life had a power of ſurrendering the whole 
eſtate, and the widow of a tenant who died ſeiſed was entitled 


1776. 
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A leaſe for 
years by 4 
copyholder 
with the li- 
cence of the 
Lord, where 
the widow by 
cuſtom would 
be entitled to 
her free- 
bench if the 
copyholder 
had died ſeiſ- 
ed, defeats 
the widow of 
her free- 


bench. 


to her free bench. That on the 6th of September, 1763, F. 


then copyholder for three lives, ſurrendered to Hurd, the de- 
ceaſed huſband of the defendant; who, on the 19th of October, 
1767, by licence from the Lord, demiſed to Singer for gg years, 
by way of mortgage: Then Hurd died; and S:zger aſſigned to 
the plaintiff. At the trial, only one inſtance of a leaſe by licence 


was Sen in evidence; whereupon it was infifted for the defend- 
6 G — ant. 
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apt, the, widow, that there being no \ ſpecial. ouſt. TR by 
Icaſe; the oply way of transfering the copyhold was by ſurrender: 
| And t l xerefore, in this caſe, if the eſtate of Hurd the huſband was 
not determined according to the cuſtom of the manor, he muſt 
be deemed to have died ſeiſed of the copyhold; and the widow 
till entitled to her free bench. The judge was of that opinion, 5 
and, directed the jury to find for the defendant as above. 

Mr. Kerby, who ſhewed cauſe, inſiſted that copyhold a 
could only be transfered by ſurrender and admittance. Co. Cop. 
7. 36. That there being no ſpecial cuſtom to warrant this ſort of 
mortgage, on the contrary only a ſingle inſtance produced, tho 
widow ought not to be defeated of 3 free bench: And the huſ. 
band ſhould have been content to purſue the ordinary mode of 
mortgage, by conditional ſurrender. Therefore he prayed the 
rule for ſetting aſide the verdi& might be diſcharged. 
| Mr. Dunning and Mr. Gould contra, contended, that the copy- 
holder, having obtained the Lord's licence, mightdo what he pleaſ- 
ed with the eſtate; and could have conveyed it from the wife in 
any form he thought fit: Conſequently, her right of free bench 
mult be ſubject to the mortgage in this caſe; and cited 1 Rol. 
Abr. 508. Poph. 105. Hall verſus Arrowſmith. 

Lord Mansfield being obliged to go to the Houle of Lords ſaid, 
he was of opinion with Mr. Gould: And the reſt of the court 
concurring with his Lordſhip, decided the caſe immediately; 
and held, there was a great difference between the cuſtom of 
Free bench, found in this caſe, and the caſe of Dower. In the 
latter, the widow. is entitled to dower of all her huſband was 
ſeiſed of during the coverture : But here, her right was con- 
fined to ſuch eſtate as he ſhould die ſeiſed of; conſequently, as 
between Lord and tenant, they might defeat the wife's eſtate 
when they pleaſed. 

Per Gur. Rule abſolute for the plaintiff to enter up judgment. 

Mr..Kerby then refered the court to Fareley's caſe, Cro. Jac. 
36. and Freeman 516. as in point for the plaintiff. 


+ Janxins e e dim. VAT E ver ſas en 


| N. ae ment, upon i-hewidng cauſe why a new trial ſhould not 
jo beigranted, the caſe appeared to be thortly this : 
Tenant for life made a leaſe for 21 years; and, before the ex- 
piration of, the term, died. The an! in tail ſuffered 
. | f | the 
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the defentlant to remain in poſieſic on four or five years, received 
rent regularly during that time, and then gave notice to quit, and 
bronght*hisejedtment. The queſtion was, Whether this accept- 
ace off rent by the remainder-man amounted to a confirmation 


of the eaſel, | or whether, the leaſe being void, it was incapable of 


confirmation. 
Lord Mansfield. This is a void leaſe and not voidable only. 


But if it were merely vordable, the acceptance of rent alone, 
unaccompanied with any other circumſtances, is not a ſufficient 
confirmation. It cannot be a confirmation unleſs done with a 
knowlege of the title at the time; or unleſs the remainder-man 
lies by and ſuffers the tenant to lay out his money in improve- 
ments, in confidence of continuing tenant. But here it is a void 
lcaſe; and in general a void leaſe is incapable of confirmation *, 
Therefore the rule muſt be diſcharged. 


The three other judges concurred. 
Per Cur. Rule for a new trial diſcharged, 


HARRIS verſus BUTTERLEY & al, 


PON ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Aſoburſt Juſtice reported from Mr. 
Baron Perryn as follows: 

This was an action of aſſault and falſe impriſonment, brought 
by the plaintiff againſt four defendants : viz. Samuel Butterley, 
John Moore, Richard George, and Humphry Woolrich. Two of 
the defendants, viz. Butterley and Moore, pleaded not guilty, on 
which ãſſued was joined. The other two, viz. George and Wool- 
rich, ſeverally ſuffered judgment to go againſt them by default. 
At the trial, Thomas Tranter, on the part of the plaintiff, ſwore 
he ſaw the plaintiff in company with Butterley and Moore, no 
ciber perſon being then with them, and they were taking the 


8 
plaintiff gently down to the gaol. That when they came to 


the gaol, Butterley put the plaintiff in the dungeon, and Mrs. 
Ceorge, the wile of the defendant George, locked him in. But 
that he never ſaw the defendants George or Woolrich, during the 
whole time. The next witneſs ſwore the defendant Moolrich had 
acknowledged to him, he was with Batterley and Moore when 
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they took the plaintiff to gaol. And there the plaintiff reſted his 


caſe. The counſel for the defendants called no witneſs: But in- 


ſiſted, that as the aſſault and impriſonment were laid, it was in- 
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cumbent on the plaintiff to prove a joint aſſault and impriſonment 
by all the defendants, That although the confeſſion of the de. 


fendant Woolrich might be ſufficient to affect himſelf, yet it wu, 


not evidence againſt the other defendants. And that there was 
no evidence againſt the deſendant George. On the other ice 
jt was contended, that the confeſſion of the defendant Yoolric/, 
was ſufficient again: all the defendants; and that the acts of 
Mrs. George would charge the defendant George her huſband, 
iron the whole, I was of opinion, the evidence was not ſuf. 
ficient to ſupport the declaration; eipecially as the witneſs Tra. 
rer was preſent at the gaol, and did not ſee the defendant Merl. 
rich there: And I was going to ſum up the evidence and to have 
delivered that opinion to the jury, and to have taken their ver- 
dit. But having intimated that opinion, the plaintiffs counſel 
called on the defendant's counſel to aſk for a nonſuit ; which 
he declining, the plaintiff's counſel deſired the plaintiff might be 
called; which was thereupon accordingly done, and a nonſui: 
entered. | 7 
Mr. Bearcrof?t, who ſhewed cauſe, faid, he was ready to ad- 
mit, that where treſpaſs is brought againſt four, and uo ſuffer 
judgment by default, it was the ſame with reſpect to thoſe two, 
as if the treſpaſs had actually been proved againſt them. But 
he inſiſted, that to make it a joint treſpaſs, the plaintiff ought 
to prove a treſpaſs by the other two jointly with thoſe who 
let judgment go by default; and cited 2 Sa. 455. Lover 
v. Salkeld, where it was ſaid, ©* A non-pros might be entered 
«* after interlocutory judgment, as well as before.” Secondly, 
Suppoſing the nonſuit was wrong, it was obtained by a trick, 


and at the requeſt of the plaintiff's council; and therefore pray- 


ed the rule might be diſcharged. Mr. Dunning, contra, con- 
tended, that it was ſufficient for the plaintiff to prove his calc 
againſt the two defendants, who denied the treſpaſs, without 
connecting them with the other two, who had ſuffered judg- 
ment by default. The latter certainly admit the treſpaſs : all 
that remains therefore is, for the plaintiff to prove it upon the 
other two; and that being fully done in this caſe, the nonſuit 
avas clearly wrong, and ought to be ſet afide. 

Lord Mansfield, This is an excecding plain caſe. As to any 
art, hat is to be laid entirely out of the queſtion. It has been 


often laid down, that if a judge gives it as his opinion the plain- 
tiff ſhould be nouſuited, and council ſubmit to his direction, it 
is not to be imputed as a fault of the council. 


It: 
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It is impoſſible for the pling: to be nonſuited in this waſs; ; 
for there cannot be a nonſuit againſt him in ee of thoſe 
who ſuffered judgment by default. i ETA 

Secondly, The evidence given was moſt clearly proper evidence 
to be left to the jury : For the plaintiff need only bring evidence 
to affect thoſe who have pleaded not guilty, and denied the 
charge. If there had been evidence to ſatisfy the jury that they 
were quite different treſpaſſes, that would have been matter for 
the jury to give their opinion upon, The two who let judg- 
ment go by default, admit the treipaſs charged in the declara- 
tion. Then in all events it is a matter of fact to be left to the 
jury, whether the aſſault proved to have been committed by 
the two who pleaded, was the ſame aſſault as that which ſtands 
confeſſed on the record by thoſe who let judgment go by default, 
cr a different one. Here one of the defendants, who tuffered 
judgment to go by default, was the gaoler, to whom the defen- 
dants, who pleaded not guilty, delivered the plaintiff. Upon 
theſe circumſtances, the court is under a neceſſity to ſet the non- 
{uit aſide, becauſe it is a matter that has not been tried. 

Aſton, Willes, and Afhburſt, Juſtices, concurred. | 

Per Cur. Rule for a new trial abſolute, and the nonſuit ſet 
aſide without coſts. 


RATCLIPPE verſus EDEN, et al. 


1 IS was an action on the caſe, on the ſtat, 1 Geo. 1. F. 1. 

5. ect. 6, againſt the hundred of Weſt Derby, in the 

county We Lancaſter, for damages done to the plaintiff's houſe 
and furniture by rioters. The declaration conſiſted of two counts. 
Firſt, That more than twelve perſons riotouſſy aſſembled them- 
ſelves and demoliſhed the plaintiff's - deve/ling-bouſe in part. Se- 
condly, For demoliſhing part of a certain other dwelling-houſe 
of the plaintiffs, together with the goods and charrels of the plain- 
tiff then and there being i the dwell:ng-houſe, and wherewith the 
ſaid dwelling-houſe was furniſhed. The defendants pleaded not 
guilty ; upon which iſſue was joined Before the trial came on 
the attornies for the plaintiff and defendants entered into the 
following agreement, which was afterwards made a rule of court. 
That a verdict ſhould paſs againſt the defendants on the firſt 
* count, for the ſum of 381. 8s. 9d. being the amount of the 


damages {ſuſtained * the plaintiff, by che demeliſbing i in part 
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. gi deoolling-bouſe : And on the 2d count for the ſum of 1287 
4 185, 11 d. being the amount of the damages ſuſtaineg by him 
„in the demolition and loſs of fandry goods and Jurnitare, his 
75 property, then and there deſtroved by the ſaid richte 278, ſubject to 
* the opinion of the court on the following cale.” 

The plaintiff was a joiner in the town of Liverpool, bat had 
lately been concerned in the African trade. In Aug 7%, 1775. 


©: ſome ſailors in the town of Liverpool cauſed a great riot, and 


the plaintiff being very active in attempting to ſuppreſs it, the 
© rigters threatened to attack his houſe. But he having intima- 
*© tion of their intention, ſecured his doors and window-lſhutters 
in the beſt manner he was able. However the rioters, armed 
© with different ſorts of weapons, ſuch as guns, cutlaſſes, and 
*© pludgeons, determined to do all the miſchief they could. And 
* 0n the 29th of that month, being aſſembled to the amount of 
hundreds, amongſt whom were 50 or 60 ſailors, armed in 
% manner aforeſaid, broke open the wwindow-fhutters, forced the 
door, and demoliſhed a great part of the dwelling-houje of tl: 
„ plaintiff, to the amount, upon a moderate computation, of 
«© 381. 8s. gd: And having in this riotous manner obtained an 
« entrance into the houſe, they deſtroyed the furniture and houſe— 
* hold goods of the plaintiff to theamountof 1287. 185. 119. upon 
«a moderate compuraticn.”—[t is alleged on the part of the 
plaintiff, that the damage to the furniture was conſeguential to the 
demolition of the houſe in part as above ſtated. On the part of 
the cefendants it is alleged, that the damage done to the goods 
and furniture is a /ub/tantive and ſeparate injury, and not pro- 
vided for by the ſtatute 1 Geo. 1. c. 5. ect. 6. 

Mr. Word for the plaintiff e the queſlions to be two. 
1ſt.” Whether the plaintiff was entitled to recover damages for 


the deſtruction of the furniture. 2dly. Whether he was entitled 


to coſts; and he was proceeding to argue, but Lord pf 
called on the counſel for the defendants to go on. 

Mr. Mien for the defendants, admitted the plaintiff was er- 
titled on the 1ſt count; the facts found, clearly amounting to 2 


demelition of the houſe in part. As to the, 2d count, he tated 


the queſtion to be, Whether deſtroying the furniture was de- 
ing the houſe in the whole or in part, within the meaning 
of the ſtatute; and inſiſted it was not. Before the ſtatute, no 


action whatſoever ' could be maintained againſt the hundred in 


reſpect of the miſchief which the ſtatute has now provided for. 


© miſchicf is in terms deſcribed by the act, and confined to 
2 the 
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ia Whole or in part. But no mention is made of the deſtruction 
of furniture; > nor was it at all in contemplation of the legiſlature 
at the time: It is not a neceſſary conſequence of the houje being 
\vlled down; but a ſeparate independent act. To prove that an 
actien will lie in this caſe, it muſt be ſhewn that the hundred 
would have been liable, if the furniture alone had been de- 
groped, and no damage whatſoever done to the houſe: For in- 
fance—Suppoſe the rioters had entered, the door being open, 
and then demoliſhed the furniture only. That clearly would 
not have been within the act. Therefore this caſe is neither 
within the words or meaning of the act, This appears further 
from the proviſion in the ſtatute * relative to the pulling down 
a church or conventicle; in which caſe the ſtatute makes the 
hundred liable, and directs the damages recovered to be applied 
towards rebuilding the church. 805 88 the chalices, Cc. are 
deſttoyed; can this proviſion be extended to replacing them or any 
other part of the furniture of the church ? Certainly not. Acts of 

arliament of this kind have not been ſo beneficial as it was ſuppoſ- 
ed they would be, and in general have been afterwards reſtricted. 
The ſtatute of Minton, 13 Fd. 1. ft. 2. c. 2. which gives an action 
againſt the hundred generally if the party is robbed, is not ex- 
tended but reſtrained by the ſtat, 27 Eli. c. 13: And in con- 
ſtruction too it has always been reſtrained. Another circumſtance 

which ſhews that this act ought not to be extended by conſtruction, 
is the provifion which the legiflature has thought ft to make by 
Nat. 9 Geo. 1. c. 22. in cafe a houſe is burnt. A perſon who had 
burnt a houſe would not have been within this act of parliament. 
Again: This act of parliament appears by the preamble to have 
been made on a particular occaſion ; which no longer exiſts. It 
would be hard therefore to make one ſet of men liable for the de- 
linquency of another, by conſtruction or implication, For theſe 
reaſons he ſubmitted the defendants were entitled to judgment 


on the firſt queſtion. 
Mr. Wilſon was about to proceed to the un . - but 


Lord Mansfield ſaid, The general principle is decided, that the 
party grieved is always entitled to coſts; as in an action for a 
talſe return of a member of parliament, and in many other caſes 
that might be put. 

Mr. Juſtice Afon. This is a remedial, not a penal law, and 
ſo is the ſtatute of Winton, 13 Ed. 1. Here the plaintif is the 


party grieved : Therefore clearly entitled to colts. 
Lord 
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riots are not only injurious to individuals, but dangerous to the | 


ate: And though the particular circumſtances of the time gave 


principle; 


ceaſed. 


riſe to the act, yet they gave rife at the ſame inſtant to a general 


law to continue in force after the particular occation itſelf had 

What is the ion made by the ſtatute, if an outrage like 
the preſent is done by an armed force aſſembled together to the 
number of twelve? It alters the nature of the offence. It was 
before only a treſpaſs, but being aone by an armed force, the 
legiſlature thought the conſequences ſo dangerous, that they have 
enacted it ſhall he felony, and have made it capital. | 

If the act had never been made, the treſpaſſers would have been 
liable to anſwer for the w/e injury in damages. To encourage 
people to reſiſt perſons thus riotouſly aſſembled, and to reward 
thoſe who by doing their duty ſhall have incurred their reſent- 
ment, the ſame law has made a further proviſion, that as the 
treſpaſſers are to be hanged, the country ſhall pay the damages: 
And this, by way of inducement to the inhabitants to be active in 
ſupprefling ſuch riots, which it is their duty to do; and which be- 
ing thus made their intereſt too, they are more likely to execute.— 
This is the great principle of the law, that the inhabitants ſhall 
be in the nature of ſureties for one another. It is a very ancient 
as old as the inſtitution of the decennaries by Aiſred, 
whereby the whole neighbourhood or tithing of freemen were mu- 
tually pledges for each other's good behaviour. The fame princi- 
ple obtains in the ſtatutes of hue and cry, Tt is the principle here. 
The ſtatute ſays, the hundred ſhall be anſwerable in damages, oc- 
caſioned by ſuch demoliſhing, or beginning to pull down and de- 
molith. What is the caſe here? The Se is o act, The 
mob force in at the doors and windows, and by one continued 
act deſtroy part of the houſe and many of the goods. There is 
no diſtance in point of time, but it is one continued act without 
intermitiion. What was the jury to do? To eſtimate the da- 
mage occaſioned by the act. If a witneſs had given evidence, 
that he had ſeen a perſon taking down the glaſſes, &c. would not 
that have been evidence of ſuch perſon being a party concerned 


in pulling down the houſe? By the deſtruction of the furniture 


the damages ſuſtained are of a larger amount; but the hundred 


is equally liable: It would be a very critical diſtinction —_— 
to ſay, that where a houſe is pulled down it is no part of th 
| ne ſuſtained t0 pull down the n &c: Or if a e is 
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demoliſhed, to pull down the pulpit. It is going on a verbal ad- 
herence to the words, without regard to the meaning. If there 
had been any diſtance of time, or if the goods had been carried 
out of the houſe and then deſtroyed, it might have been a dif- 
ferent thing, becauſe that would have been a diſtiuct act. But 
there is no drawing the line in this caſe, between actually demo- 
liſhing the houſe and deſtroying the furniture. It comes there- 
fore very near the caſe of pulling ou the whole houſe and 
thereby cruſhing the furniture. | 

Aon Jaſtice. The object and principle of this act was, to 
transfer the damages occaſioned by the treſpaſs, from the rioters 
to the hundred ; to make it felony in the offenders themſelves, 
and to put the party injured in the ſame ſtate as before. It is a 
remedial law, and ought to be extended. 

Aſhburſt Juſtice, If the houſe had been burnt, there could 
have been no doubt; and here it was all one continued act: 
Therefore the hundred is liable for the damage done to the yore 
as well as for that which was done to the houſe. 

Lord Mangfeld. I ſee in the caſe, it is ſtated as if this were a 
conſequential damage. But it is not: It is the very act. If the 
rioters had broke down the doors and demoliſhed the windows and 
left the houſe, and afterwards ſomebody had come in and de- 
ſtroyed the furniture, there it would have been conſequential 
damage. But I conſider this as one continued act, and the ſame 
as if the goods had been deſtroyed by pulling down the houſe. 

Per Cur. Poſtea to be delivered to the plaintiff. 


SYMMER'S er al verſus REGEM, in Error. 


HIS was a writ of error from a judgment of the court of 
King's Bench in Ireland, in quo warranto, againſt Alexander 
oSymmers, Fames Brown, George Staunton, Franklin Kirby, Abra- 
bam Marſhall, and Thomas Grubb ; to ſhew by what authority 
they claimed to exerciſe the privileges and franchiſes of j/rcemen, 
tree-burgeſſes and common councilmen of the town and borough of 
Calway. | 
The information ſet fares that the borough of Galway is 
a town and borough incorporated by the name of the mayor, 
ſheriffs, free burgeſſes, and commonalty of the town and county 
of the town of Galway, and that a common council is a con- 
ſtituent part of the ſaid corporation. That the mayor, ſherjtis, re- 
61 corder, 
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corder, town clerk, and all other officers of the ſaid town' of Gal. 
way, are to be elected and choſen only by the mayor, ſheriff, and 
common council of the ſaid town. And that the fix defendants 
have uſed and exerciſed the franchiſes of freemen, free burgeſſes, 
and common councilmen, without any lawful Ny whaſo. 
ever, | 

The deſendants by way of plea ſet forth, that the town and 
borough of Galway is, and from time immemorial hath been 
an ancient town and borough ; and that the mayor, ſheriffs, free 
burgeſſes, and commonalty thereof, at the time of granting 
of the letters patent herein after mentioned, was a body corporate 
in deed, fact, and name, and that from time immemorial there 
was and yet is a commonalty conſiſting of an indefinite number of 
freemen ; and alſo an indefinite number of free burgeſſes; and 


alſo a common council, conſiſting of an indefinite number of 
members duly elected, admitted, and ſworn into the places or 


offices of common councilmen. That the ſheriffs for the time 
being have been members of the ſaid common council, and alſo 
of a tholſell or general aſſembly of the ſaid town; and fay, 
that the mayor, ſheriffs, recorder, 'town .clerk, and all other 
officers of the ſaid town of Galway, have been, and are for the 
future to be elected and choſen only by the mayor, ſheriffs, and 
common council preſent, on the days whereon ſuch elections 
were uſually made. 

That from time immemorial the cuſtom hath been, that the 
mayor or other the chief officer and common council of the faid 
town for the time being, or ge greateſt number of the ſaid com- 


mon council preſent, did and might, being duly aſſembled from 
time to time, e/ec? ſuch other diſcreet perſons, not diſqualified by 


any law in being, members of the ſaid common council. That from 
time immemorial the cle of any perſon or perſons to be jree- 
men or free burgeſſes, ſhall be by the ſaid Coe or general aſſom- 
bly. That by certain rules, orders, and directions made and 


eſtabliſhed by the Lord Lieutenant and council of the real of 


Treland, on the 23d of September, 1672, for the better regulating 
of the corporation of the town of Calway, and the electing of 
magiftrates and officers there, in purfuance of the ſtat, 17 & 18 
Car. 2. intitled An act for the explaining of ſome doubts 
s ariſing upon an act, intitled an act for the better executing of 
<< his majeſty's gracious declaration, for the ſettlement of his- 
„Kingdom of Jre/and, and ſitisfation of the ſeveral intereſts 


| Bhs of adventurers, ſoldiers, and other his fubjes there, and for 


«© making 
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ory 3 ſome alterations. of and additions unto the nid > 

for the more ſpeedy and effectual ſettlement of the ſaid king- 
« dom,“ it is directed, “ that no perſon or perſons, that mall be 
<5; elected - either mayor, recorder, ſheriff, treaſurer, alderman, 
„town clerk, or one of the common council, ſhall be capa- 

© ble of holding. Ec, until he or they ſhall have taken the oath 
„of ſupremacy therein mentioned, and the oats of allegionce, 
% belides the oaths uſually taken upen the admiſſion, Sc; and 
«<« a}{oan oath in the ſaid rules preſcribed, commonly called the 
„little oath. That 2 matter or thing in any wiſe relat- 


„ing to the affairs of the ſaid town, ſhall be propounded or 
% debated in the Tell, or any general aſſembly of the ſaid 


„ town, until the ſame ſhall have ir paſſed the common council 
of the faid town.” And it is further ordered, “ That all 
foreigners, ſtrangers, and aliens, as well others as Proteſtants, 
„ho are or ſhall be merchants, traders, artizans, artificers, ſea- 
men, or otherwiſe ſkilled in any myftery, craft, or trade, who 
were then re/iding and inhabiting within the ſaid town of 
** Galway, or who ſhould at any time hereafter come into the 
„ faid town of Ga/way, with mtert and reſolution to in- 
habit and ride, upon payment down or tender of 20 s. 
« by way of fine, unto the chief magiſtrate or magiſtrates, 
and common council, or other perſons authoriſed to admit 
«and make freemen, be admitted freemen during bis or their 
* refidence for the moſt part, and no longer. That King 
(Charles the 2d, by his letters patent the 14tn of Auguſt, in the 
.29th year of his reign, did grant, ** That the ſaid town of Ga/- 
dax, and all caſtles lying within the ſpace of two miles from 
every part of the ſaid town of Ga/way, be one entire county 
« of -itſelf; And that there ſhould be for ever thereafter, one 
new body corporate and politic in deed and name, conſiſting 
of one mayor, two ſheriffs, and free burgeſſes, and commonalty, 
by the name of the mayor, ſheriffs, free burgeſſes, and com- 
% monalty of the {aid town and county of the town of Go/way;' 
And did thereby make certain perſons particularly named in 
the faid letters patent, to be free burgeſſes: And grant, “ that 
e the ſaid perſons ſo particularly named, and made Fee burgeſles, 
as alſo their ſucceſſors, and likewiſe all and every ſuch perſon 
* and perſons as ſhould be of the common council of the ſaid 
* town, before they be admitted into their reſpective offices, 
places or employments, /ould take as well the ſaid herein 
e before mentioned oaths of ſutremacy and allegiance, and the 
3 | „ oath 
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6c oath obs called the little oath, and alſo the aathe. 7 voy 
tere uſually taken, for the due execution of the, ſaid places 
and offices ; the ſaid ſeveral oaths to be adminiſtered by the 
* mayor, or recorder, and riwo of the free burgeſſes of the ſaid 
„town: which letters patent the then mayor, ſheriffs, bur. 
gefſes, and commonalty accepted of.—That by an act of parlia- 
ment made in the 4th year of the reign of George 1ſt, intitled 
„an act for the better regulating the town of Galway, and 
for the ſtrengthening the Proteſtant intereſt therein,” it is 
enacted . that no perſon ſhall be elected mayor or ſheriffs, or com- 
© mon councilmen who ſhall not be an 7:4abztant or inhabitants 
© within the ſaid town and liberties thereof, at the time of being 
elected into any of the ſaid offices, reſpectively; and that hath 
or have not been reſident for the ſpace of one whole year before 
* ſuch election; and that 4 per/ons who profeſs themſelves of 
any trade, myſtery, or handicraft, that do or ſhall come to 
% re/id2 in the ſaid town of Galway, in order to follow their re- 


_ **£ ſpective trades, hall and are hereby declared to be free of the ſaid 


«© town and corporation, and alſo of that company or corporation 
to which their reſpective trades belong, without paying any 
thing for ſuch freedom; and ſhall continue freemen of ſuch 
company or corporation as long as they dwell in the ſaid town, 
and 0 longer: PROVIDED, that no perſons are to have the 


benefit of their freedoms as aforeſaid, unleſs they have been 


: *© profeſſed Proteſtants for ſeven years, or upwards, next before 


e their demanding their freedoms, purſuant to this act; and ſhall 


. *© alfo take the uſual oaths of freemen; and allo the oaths of al- 


e /egrance, and ſupremacy, and abjuration ; and make and ſubſcribe 


the declaration againſt tranſubſtantiation, before the new of 
the town, who is required to adminiſter the ſame, 


The plea then ſet forth that Symmers, Brown, and Staunton, 


were, on the 22d of November 1771, duly elected freemen and 


free burgeſles, their election and admiſſion having firſt paſſed the 
common council and been propounded in the Tell. — The de- 


fendants Marſhall and Grubs letting forth that they were rade/- 
men, Proteſtants for ſeven years, and reſidents within the town, 
further pleaded, that on the 4th of February 1772, an aſſembly 


or meeting of the mayor and common council was in due man- 
ner holden at the Tho//ell, and that they then and there ofered 


to take the oaths of allegiance, ſupremacy, and abjuration, and 
demanded ſrom the mayor of the ſaid corporation and the common 


council there aſſembled their freedom, purſuant to the ſaid laſt 


2 | | mentioned 
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mentioned act of the 4 Geo. 1 : A thereupon the electing and 
almitting them the ſaid Abrabam -Mar ſhall and Thomas Grubb, 


to be freemen of the ſaid town, &c. paſſed the ſaid common coun- 


ail. That afterwards, to wit, the 5th day of February 1999, 


x tholfell' or general aſſembly was in due manner held at the 
Thalfell, and then and there the eleftins and admitting them the 


ſid Abraham Marſhall and Thomas Grubb to be freemen was 


| ropounded, and they were then and tere in due manner elected by 
the ſaid zhol/e/l, Freemen of the ſaid town and corporation. All 
the defendants further pleaded, that they were in due manner 
elected into the reſpective offices of free burgeſſes and common 
councilmen, and that being ſo elected into the offices of free- 
men, free burgeſſes and common councilmen, they did, before 
they were admitted, take the oaths of allegiance, ſupremacy and 
abjuration, Sc. and all the oaths uſually taken, &c. before the 
mayor and two free burgeſſes.—The replication took iſſue that 
the defendants were ** not elected in manner and form aforeſaid 
into the offices of freemen, free burgeſſes and common council- 


men teſpectively. And at the trial all the iſſues were found for 


the Crown. 
The defendants, in ſupport of their title, gave in evidence 


the corporation books, in which were contained entries of their 
reſpective elections. 5 

On the part of the proſecutor a witneſs was produced, who 
gave in evidence, out of the corporation book ſo produced by 
the defendants, the orders of elections of zineteen perſons there 
named; and further gave in evidence, that upon the elections of 


the defendants in the common council, on the 21ſt of November 


and 4th of February, ſeveral of the nineteen, to wit, ten on the 
21ſt of November, and twelve on the 4th of February, who were 
freemen, free burgeſſes and common councilmen, and who had 
done ſeveral corporate acts, tendered their votes againſt the 
elections of the defendants. That the mayor rejected their 
votes; and that if they had been permitted to vote, that is to ſay, 
the ten on the 21ſt of November, and the twelve on the 4th 
of February, there would have been a AM jt: againſt the re- 
ſpective elections of the defendants. ' 
The counſel for the defendants then gave evidence of the % 
francht iſement of all the nineteen perſons, before the time of the 
elections of the defendants, by producing the orders of dis fran- 


chiſement in the ſame corporation book. 


That thereupon the relator's counſel gave in evidence ſeveral 


| orders out Lol the ſame book, by which it appeared that een of the 
6 K {aid 
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aid Biülkteen perſons had been reftoret'i in purſuance of peremptory 
writs of mandamus ; which fifteen included the ten who had done 
corporate acts, and whoſe votes were refuſed on the 21ſt of No- 
vember, and the twelve who had alſo done corporate acts, and whoſe 
votes were refuſed the 4th of February; but by the dates of the 


orders, the reſtoration of the fifteen appeared to have been mu 


ſequent to the election of the defendants. 


Whereupon, and after the ſaid entries and alſo agate, entry 
had been read, the counſel for the defendants did object thereto. 
For that the ſaid entries of reſtoration in the ſaid book were not 
admiſſible evidence, without firſt producing the mandamuſes, 
and returns, or arteſted copies thereof. But the juſtices over- 
ruled the objection, and did permit the ſaid matter to go to 
the j jury as evidence of the reſtoration of the ſaid perſons with- 
out producing the writs, returns, or atteſted copies. 

And thereupon the defendants counſel, to prove the ſaid iſſue 
and that the defendants were duly elected, did produce, give in 
evidence, and read the ſtat. 4 Geo. 1. by the defendants particu- 
larly pleaded; and offered to givein evidence, that the ſaid ſeveral 


perſons (the 15 Who had tendered their votes and done corporate 


acts) were not inhabitants, &c. and reſident for one whole year 


before their reſpective elections; and did inſiſt that ſuch evidence 


ought to go to the jury, which the juſtices refuſed to admit. 


Upon which, the defendants counſel tendered a bill of excep- 
tions to Godfrey Lill, Eſq; the judge of aſſize, which he ſcaled. 


The bill of exceptions having been returned into the court of 


King's Bench in Ireland as part of the record, the judges, after 


hearing arguments upon it, gave judgment of . offer againſt all 
the defendants; whereupon this writ of error. was brought. 

Mr. Buller for the plaintiffs: in error, argued, that this infor- 
formation was bad; /, becauſe filed againſt /x different per- 


ſons, for uſurping three different offices. That ſuch an infor- 


mation would clearly have been had at common law. In 2 
Strange 921. fix were indicted for perjury, and judgment was 


arreſted ſolely on thet ground. In 1 Str. 623. an indictment 
againſt ſix for exerciſing a trade, was quaſhed. In Rex verſus 


Tucker et al". Paſch. 7 Dow: 3 R. 4 Bur. 2046. an indict- 
ment againſt eleven, was quaſhed for the ſame cauſe. 2 Ber- 


ard. 24. So in que warrants, ſeveral cannot. be joined. Rex 


"verſus Jarvis and Clarkſon. Tr. 10 Geo. 2. MSS. I not good 
at com mon law, the next queſtion is, whether it is aided by the 


Iriſh ſtatute 19 Geo. 2. c. 12. Which directs, “ that it hall be 


» Jawſul ſor the proper cihcer of the court, is exhibit one of 
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more informations PA Fa W or c perſons. vſurping, 
offices, and to proceed thereon. in ſuch manner as is uſual in 9 


« arranto ; and if it appears that divers rights may be deter- 


mined on one information, one ſhall be ſufficient to try them.“ 

This ſtatute muſt be conſtrued with ſome reſtriction; otherwiſe, 
the words themſelves. wonld carry a meaning nobody could con- 
tend for; and authorize an information againſt the mayor of one 
corporation, the alderman of another, and the freemen of a third. 


The true conſtruction muſt be, to confine it to caſes Where the 


offices or franchiſes are in the ſame corporation, and egjujuem gene- 
115.” But here, the offices are of a different nature. Again, the 
ſtatute gives no authority to join different claims, but ſpeaks 
merely of joining drferent perſons. Therefore, if this informa- 
tion had been filed againſt one defendant only, and had charged 
him, as in this caſe, with uſurping the z7bree different offices of 
freeman, free burgeſs, and common councilman, it would have 
been equally bad. There is no precedent of ſuch an informa- 
tion, and the practice is univerſally againſt it. But ſuppoſe this 
were a cafe within the ftatute, and that the court could give 
leave to join different claims; it does not appear, that any ſuch 
leave was given, or any diſcretion exerciſed by the court on the 
occaſion. Therefore, it muft be taken to be an information 
at common law, Where ſeveral pleas are pleaded, it is the prac- 
tice to ſtate, that they are pleaded by leave of the court: And to 
it ſhould have been done here. | 

20%, As to the iſſues and the judgment on them, 7ww9 of 
the defendants, Marſhal] and Grubb, have ſtated their right to 
the offices of ſreemen in virtue of their being refdent proteflant 
traders within the ſtat. 4 Geo. 1. which enacts, that, in that calc, 
they ſhall have a right to be admitted without paying a fine. The 
right they ſtate therefore is a right under this act of parliament ; 
and not by virtue of an election. The two iſſues joined on theſe 
pleas i is, that they are xo elected: At the fame time, their true title 
18 not denied; and yet judgment of outer is given againſt them. 
Whereas the iſſue joined being an immibtertel iſſue, and not 
ſounded on any ki in the plea, begs n to have 
been for them. 85 

340%, The kadett of the court below is — on 0 Gill 
of exceptions, of which they had no juriſdiction. Davenport 
verſus Tyrrel. Trin. 9 Geo. 3. B. R. *» So that the judgment 
25-0R iſſfues not diſputed; againſt titles admitted ; and en 
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"Laſtly, On the bill of exceptions itſelf, four different queſ. 
tions ariſe. 1/, Whether the perſons whole votes were reject. 


ed at the elections of the defendants, were even voters de fads, at 


the time of the election. 2d/y, Whether the evidence given by 
the proſecutor to prove them members de facto, was proper and 
admiſſible for that purpoſe. 3dly, Whether if they were not 
freemen de jure, though they might be freemen de fafo, it was 
not competent to the defendants, under the circumſtances of this 
caſe, to prove at the trial that they were not ſo de jure. The 
4th queſtion is, if it were competent to them to do ſo, whether 
the evidence offered was proper and ſufficient for that purpoſe, — 
As to the 1/7 queſtion upon the face of the entry produced by the 
proſecutor to prove their admiſſion, it appears that none of them 
were actually admitted, but only that there was an order they ſhoud 
be admitted: That is not an admiſſion in any ſenſe; and ſo it was 
held in Rex verſus Lille, Andrews 163. But it is infinitely ſtronger 


here, becauſe the order was not made by the general aſſembly, but 


by the common council only, who have no right to elect either free- 
men or free burgeſſes. Another reaſon againſt their being members 
de facto is, that they had been removed before the election of the de- 
fendants, and ſuch removal was then in force. The evidence given 
of their being reſtored was ſubſequent to the time of the election. 
The mandamuſes could have no effect till they were actually re- 
ſtored; and the very application for the mandamuſes is evidence 


of their being out of poſſeſſion. During the intermediate time 
therefore, they could not be officers de facto. If disfranchiſed, it 


was no longer neceſſary to ſummon them to meetings of the corpo- 


ration; though it ſhould afterwards appear they were illegally diſ- 


franchiſed. It was ſo decided in 10 Mod. 76.* But leſs would do 
here; for if the court ſhould be of opinion, that while disfranchil- 
ed, (unleſs rightful members) they could not vote; the Judge did 
wrong in not receiving evidence to prove ey were not de jure 
members. | | 

The ſecond queſtion is, Whether the entries in the corporation 
books of their being reſtored to the office of common councilmen 
were proper and aJmiflible, to prove them officers de fatto, 
The entries of reſtoration were not voluntary acts of the corpo- 
ration, but under the authority and compullion of writs of man- . 
damus. Therefore, the writs of mandamus themſelves ſhould 
have been produced, as being the beſt evidence : As in the calc 


of inquifitions taken under a commiſſion, the commiſſion as 
well as the inquiſition muſt be produced. 
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As to the third queſtion. How far, and in what caſes the 
right of the electors may be gone into on informations againſt 
the elected, as a general queſtion, has never been decided. That a 
latent objection cannot be gone into, has been ſettled; but the reaſon 
in that caſe is not applicable to the preſent. Here, there was no 
ſurpriſe on the proſecutor. Rejecting evidence of this fort Goes 
not tend to keep matters quiet; for if bad votes mult be admitted, 
it is only introducing the elected into the corporation, for the 
fake of turning them out again. If the objection is notorious 
to the other party, it may be made; and here, the objection 
to the eleven voters in queſtion was a matter notorious to both 
parties: Therefore, their right might be gone into. Where 
the elector has been ouſted by guo warrants, though the de- 
fendant was no party to the ſuit, and may be a ſtranger to it, yet 
the judgment is evidence againſt him; becauſe of the public 
notoriety. Here, the objection to theſe eleven perſons, was the 
point on which both parties agree the election mult be decided. 
Both therefore were equally apprized. If the legality of theſe 
voters could not be entered into on this information, a preſiding 
officer at an election can have no power of examining whether 
the votes are legal or not. But in all elections, particularly of 
members of parliament, the preſiding officer exerciſes his judg- 
ment whether a vote is good or bad. If the preſiding officer has 
no right to judge, there can be no action for a falſe return. Be- 
ſides, in this caſe, the evidence reſpecting the right, was begun 
by the proſecutor himſelf ; by entries to ſhew they were qualified 
and rightful members. If ſo, the plaintiffs ſurely have an equal 
right to rebut that evidence, and to prove they were not quali- 
fied. If, in ſuch caſes, evidence of the right is not to be gone 
into; by delaying the trial of ſome informations, and puſhing on 
the trial of others, bad members might be eſtabliſhed and rightful 
ones ouſted, For inſtance, ſuppoſe three claſſes of voters elected 
in Auguſt, September, and October; the 1{t not duly elected; 
the 2d not duly elected without the votes of the firſt; the lat 
elected by a majority, excluding thoſe in Auguſt. On an in- 
formation againſt the laſt, they muſt be ouſted becauſe they can- 
not diſqualify the 1ſt ſet. Then, on an information againſt the 
2d ſet, they muſt be eſtabliſhed, and the proſecution fail, for the 
Tame reaſons; then on an information again{t the iſt ſet, and 
they ouſted; the conſequence would be, that the 2d ſet, though 
not duly elected, would be eſtabliſhed, and the third let, though 
duly elected, would be ouſted. 
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The remaining queſtion is, Whether the evidence offered was 
proper to prove that the perſons rejected were not common coun. 
cilmen de jure. This depends on the ſtat. 4 Geo. 1. which is ſtill 
in force and the law of the place: It enacts, *©* that no perſon 
„ ſhall be elected, who is not reſident a twelvemonth before.” 
If fo, there can be no doubt of the propriety of the evidence of— 
fered; for it was to prove they were not reſident a twelvemonth 
before Upon the whole, whether the iſſue of not elected” be 
conſidered as an iſſue of fact only, or of fact blended with law, 
the plaintiffs in error are equally entitled. For if an iſſue of fad 
only, then ten were not members de facto, having been removed; 
and the proſecutor's evidence ought not to have been received. 
If the iſſue is blended with law, and it was competent to the 
proſecutor to go into the right, it was equally competent to the 
defendants to diſprove what was given in evidence by the proſe- 
cutor. If it be merely a queſtion of fact, we had a majority at 
the poll. If of law, the evidence of the title of the electors 
muſt be received. Therefore, in either caſe, the judge did 

wrong; and conſequently the judgment ſhould be reverſed. 

Mr. Davenport contra. As to the jfirff objection, that ſe- 
veral perſons are included in one information; the ſtatute 19 
Geo. 2. furniſhes a clear anſwer, by giving the court a diſ- 
cretion to join as many perſons as they pleaſe. And as to 
the objection that the leave of the court does not appear on 
the. record: It never does appear; and there is no neceſſity 
it ſhould. Secondly, tas to ſeveral claims being joined, it is 
ſaid, it would have been bad at common law: But the caſcs 
quoted of ſeveral perſons joined in an indictment for perjury*, and 
for exerciling a trade +, are not applicable. Six could hardly be 
guilty of the ſame perjury. But there is no caſe which ſays, one 
man {hall not be called on, for uſurping different offices, in one 
information. The caſe in 2 Barnardiſton 25, lays, ** tavo perſons 
* cannot be joined in one indictment ;' it don't ſay ſeveral of- 
fences cannot. But this act ſays, ** by leave of the court dif- 
« ferent uſurpations may be joined.” There is a caſe of Rex verſus 
Clendon, in 2 Str. 870. where it was ſaid, “two could not be 


* joined in an indictment for an affault:” But that has been 


often over-ruled. If there be no precedent, it muſt be reſolved 
on principles of law: And what principle of law ſays, the crown 
cannot call on a man to ſhew why he exerciſes ſeveral franchiſes ? 
It is more beneficial for the defendant, that his different claims 
ſhould be joined; and one expence only be incurred. In Co. 

| | Entries 
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Eufriegand Raſtal's, there are ſeveral precedents of i nformations; for 
uſurping different offices. Co. Entries, 527. tit. quo warrants, 
for uſurping fourteen different franchiſes. And in the Earl of 
Shrewſbury's caſe, Ibid. ſixteen franchiſes are joined; and theſe in 
quo warranto, which 1s a ſtricter mode of proceeding than the 
information in zature of quo warrants, now ſubſtituted in its 
place. Theſe: caſes occurred in the time of Lord Co4e, and 
Hobart Attorney General. It might as well be ſaid, that goods 
ſold, and work and labour done ſhall not be joined. Therefore, 
the act of parliament is an anſwer to the firſt objection ; and the 
principles of law to the ſecond. —The next objection goes to the 
form of the iſſue, with reſpect to Marſball and Gruvs; who 
claim under the ſtatute 4 Geo. 1. as reſident traders. Now the 


night given by the ſtatute, is a claim to be admitted, provided 


they are reſident Proteſtant tracers ; but inſtead of ſhewing a title 
by admiſſion under the act, they wave that, and ſhew a title by 
cefiom, preciſely in the ſame manner as the other detendants 
have done. Therefore the replication taking ifſue on ſuch elec- 
tion is right. 

Thirdly, As to the objection that the court have proceeded on 
the bill of exceptions of which they had no juriſdiction. If they 
had not, it is a mere zz//ity; and if the judgment be good inde- 
pendent of it, the court will conſider it as given on the verdict 
alone. | | | 
As to the fourth objection on the bill of exceptions, that the 
ten were not even voters de facto; iſt, becauſe not actually ad- 
mitted, and 2dly, becauſe removed; if they were not actually 
admitted, the defendants themſelves never were; for the entry 
of their admiſſion is preciſely in the ſame manner. As to their 
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being removed, that of itſelf is an admiſſion they were once 


burgeſſes: But by whom is the removal? By the common council 
only, who are but a part of the body; conſequently, had no 
tight to remove them. With regard to the admiſſibility of the 
proſecutor's evidence to prove them voters de facto; if the defend- 
ants had a right to produce the entry they did, to diſprove their 


right by ſhewing their amotion, it was clearly competent to the 


crown to ſhew they were reſtored by an entry in the fame book, 
without producing the writs of mandamus themiclves. Written 
evidence muſt be all taken together ; therefore the evidence was 
clearly admiſſible ; and if ſo, the act of reſtoration, by relation 
back, makes them in from 1761, and puts them in the ſame 
lituation as if they had never been out of poſſeſſion.— As to the 
zd point, it is dangerous to attack derivative titles, by an ob- 

3 | : | | jection 
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| _ 5 to the original title. If the electors were de facto . 
bers, they ought not to have been rejected on the ground of a 
defect at the time of their own election; nor could the queſt; on 
be gone into. There are but two ways of attacking the title of 
an elector de facto; the 1ſt is by information, which is the pro- 
pereſt mode; becauſe the party beſt knows his own title, Th. 
other is by an iſſue introduced on the record, upon the title of 
the perſon whoſe right is meant to be queſtioned. A third way 
was attempted in the famous caſe of Strode verſus Palmer, Lil. 


lies Ent. 248. by notice on the record, that particular votes would 


be objected to. But neither of theſe ſteps have been taken in 
the preſent caſe. Even judgment of oer is not concluſive; for if 


by colluſion, it may be controverted. Rex verſus Hebden, Andr. 


388—392. But where there is no judgment of offer, no act of 
removal apparently tortious will do. In other caſes, the court 


requires that notice ſhould be given of the fact meant to be inſiſted 


on. YJufton verſus Neviſon, 2 Ld. Raym. 1354.—As to the 4th 


| objection, It was decided in Comyns. 24.3. Auftin verſus Oſborn, 
that a man may have a right to vote, though never admitted. 


Lord Mansfield. There are three objections made to this judg- 


ment, independent of the ſubject matter of the bill of excep- 


tions. The i is, that this is an information againſt % erent 
perſons; and againſt the /ame perſons for d ferent uſurpations, 
As to its being againſt the /ame perſons for different uſurpations, 
I think what Mr. Davenport has ſaid and the caſes he has cited 
are very ſtrong to thew, that the information would have been goud 
at common law: But if it would not have been good at common 


law, it is ſtrongly within the ſtatute 19 Geo. 2. c. 12. ,. 4: 


a fortiori, when the ſtatute gives leave to exhibit one and the 
ſame information, if the court ſhall think fit, againſt drferent 
defendants fer the ſevere! rights claimed or ſet up by them re- 
ſpectively. As to the other part of this objection, that this is an 
information againſt d/ferent perſons; the anſwer is, that the act 
of parliament: gives a diſcretionary power to the court to grant 
one or more informations according to the nature and circum- 
ances of the caſe: And to ſuppoſe Vextrivaghttt caſes, or that the 
court would be abſurd enough to join two franchiſes in different 


corporations, is to ſuppoſe a caſe that cannot exiſt, The legi- 
Mature truſts the court with the diſcretion of joining them ; 


and upon an application for leave, the court goes into the nature 
of the queſtion: to be tried. In this caſe, nötig could be more 


proper than to join the ſeveral defendants and the reſpective 


franchiſes they claim, which are three, The right of election 
: 15 
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is exactly the ſame, the queſtion is the ſame, and the evidence 
the ſame. But then it is contended, that ſuppoſing this 
ſubſtantialiy right, it is formally wrong ; becauſe it is not ſtated 
to be filed againſt the ſeveral perſons and for the ſeveral offices 
they claim, by leave of the court. No ſuch thing is neceflary ; 
no information ever ſtates it to have been filed by leave of the 
court. The court gives the order and the information is filed. 
But ſuch leave never appears on the record. Counſel cannot 
ſign an information without leave is firſt given: But it never ap- 
pears on the pleadings; therefore, that objection is out of the 
caſe. | | | Ef. 

The next objection independent of the bill of exceptions is, 
that Marſhall and Grubb claim to be freemen under the ac of 
parliament and not by election, and therefore, the iſſue as to 
them is an immaterial iſſue, being joined on the elefion. The 
anſwer to that is, the defendants themfelves: have put it ſo; 
and call their admiſſion by the corporation, an election. They 
are not freemen z2p/o facto, by the act of parliament ; but they 
muſt ſhew they are ſo, by proving themſelves Proteſtants, reſi- 
dent in the town of Gakvay for a year antecedent to their being 
admitted, and that they have taken the oaths preſcribed. There- 
fore the defendants themſelves have led the proſecutot into the 
miſtake, if any, by calling their admiſſion an election. That 
objection therefore has no weight. | 

The next objection is, that the court below have given judg- 
ment not only on the verdict and what ariſes out of it, but have 
likewiſe gone into arguments on the bill of exceptions ; and the 
judge before whom it was tried appeared perſonally and brought 
his bill of exceptions before the court of B. R. in Ireland. It cer- 
tainly is fo: The court has proceeded by miſtake on the bill of 
exceptions, and gone into arguments upon it. Till very late- 
ly there was no bill of exceptions in Jreland, and they were at 
a loſs in this caſe how to proceed. The ſtatute giving the bill 
of exceptions, ſays, it ſhall be brought by the judge who tried 
the cauſe into the ſuperior court, It is ſo here: A bill of ex- 
ceptions from the C. B. comes into this court immediately: It 
goes from hence originally, to the Lords in parliament. Where 
there is a bill of exceptions from the B. R. in Ireland the judge 
muſt bring it into this court. To eaſe him from that trouble 
in this caſe, a commiſſion iſſued to Lord Annaly to take the ac 
knowlegement of his hand and ſeal. They were doubtful whe- 


ther they ſhould not certify the tranſcript, as they do of all 
their other records. | „ 
or 6 MN But 
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re bill of exceptions, What is the conſequence? They have 
proceeded on good and bad grounds. Though this court differs 
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franchiſement; how does it appear to th: court that the com- 
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1 if the court of B. R. in ib had no juriſdiction upon 


from them on the bad ground, it does not follo that they dif- 
fer from them on the good. If there is a good ground independent 
of the bill of exceptions, that is ſufficient. This court cannot re- 
verſe a right judgment, becauſe the court in Ireland has pro- 
ceeded n in reſpect of ſomething 1 which they Wa 
not to have entered into. 

Then we come to the merits of the ſubject matter of the bill 
of exceptions; and as to that, four queſtions have been made, 
The firſt queſtion is, Whether the ten voters who offered their 
votes, and were rejected, ought to have been received. Upon 


this queſtion the validity of the defendants election entirely de- | 
pends. 


The „% objection that has been made againſt their right to 
be received, is, that they were not even voters de facto. This 


objection has been attempted to be ſupported on two grounds: 1½, 


becauſe they were never admitted of the corporation, the order 
produced in evidence, being only that they ſhould be admitted, 


and does not ſay they were admitted. But on the proceedings 


produced it appears, that for ten years they acted as burgeſſes; 
and ht which was called an order of disfranchiſement, conſiders 
them as burgeſſes. So the order for their reſtoration is evidence 
fo be left to the jury of their having been admitted ; even ſup- 
poling it reſted on ſo nice a point, as whether it was made before 
or after their admiſſion. | 


The next ground is, that they had been dis/ranchiſed; that 
the disfranchiſement was ſtill in force, and their reſtoration not 


till after the election. As to this objection, a great deal de- 
pends upon the uſe of the word digfranchiſement; otherwiſe it 
creates a confuſion. But on looking into it, this is no disfran- 
chiſement, nor is there a pretence for calling it ſo: But it is do- 
ing that which the common council had not the ſemblance of a 
right to do; taking upon themſelves to judge of the validity of 
an election ten years before, and to declare it ꝝull and void for 
want of a qualification at that time. The word “ disfranchiſe- 
* ment” ſignifies taking a franchiſe from a man for ſome reaſon- 
able cauſe; which they do not do, but only ſay they never were 
common councilmen. What authority have the common coun- 


cil to do that? None. It could be done only by information in 


the nature of a quo warranto. But ſuppoſe it had been a dil- 


mon 
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mon 3 have a dhe to disfranchiſe. It is incident to the 
corporation at large, to disfranchiſe, but not to a ſelect body. 
It does not follow that the ſelect body who has a right to elect 
has from thence a right to disfranchiſe. But the fact is, it is 
no disfranchiſement at all. PE 

The next objection is, that the order of a as it 
appears by the corporation books, was not made till ter the 
election, and that this order alone is vor the beft evidence. As 
to that, the corporation books are-clearly as good evidence to 
ſhew theſe perſons were reſtored, as to ſhew they were disfran- 
chiſed. It ſtruck me at - firſt, that the time of the reſtora- 
tion, and conſequently the time of iſſuing the mandamus, which 
was not proved, might be material: That is; if the mandamus to 
reſtore the voters in queſtion was 4efore the election of the defend- 
ants, and the order a&ually reſtoring them, was not till after; and 
to ſupport their right, it had been neceſſary to make the order 
relate back to the date of the mandamus, the time of the writ 
iſfuing ſhould have been ſhewn. But upon conſideration, I 
think, that let the reſtoration come when it will, it relates to 
the original right, It would be fo in the caſe of a: probable 
ground of disfranchiſement. But here, there is not a probable 
ground: There is no colour for a removal; the act of com- 
mon council was a mere nullity, and the reſtoration makes them 
in from the beginning. — Thus it ſtands as to their being voters 
de facto. 

The next queſtion is, being voters de facto, whether, on the 
trial of the reſpective rights of the ſeveral defendants, the elected, 
the rights of the voters to their corporate franchiſe can be gone 


CS 


into, without any notice either on the record or collaterally. 


It is true, that, in general, the perſon elected muſt take upon 
himſelf to ſupport the right and title of his electors : It is fo 
in a variety of caſes. In the election of aldermen of the city 
of London, .coroners, members of parliament, Sc. All theſe are 
bound to ſupport the rights of their electors. But, for the ſake of 
juſtice and convenience, a diſtinction has been made in caſes where 
the right of election depends upon corporate franchiſes. There 
are qualifications to the exception, ſuch as have been ſtated by 
Mr. Buller. The general queſtion has never been fully ſettled, 

though it has been touched upon in many caſes. But this is 
ſettled; that no corporator is bound by ſurpriſe to go into the 
origin qualification of any corporator in poſſeſſion, who voted 
for him at his election; eſpecially without notice. \Vhat would 
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be the condition of theſe people? There are ten of them who for 
ten years have been quietly in poſſeſſion without any informa. 
tion, or the idea of an information being brought againſt them. 
How can the queſtion be gone into with regard to their qualifice- 
tion at ſuch a diſtance of time; more particularly as that quali- 
fication depends on their refidence and inhabitancy for a year 
previous to the time of their election. 
Aſton Juſtice. This has not the leaſt appearance of a dif. 


franchiſement. Can a common councilman declare the election 


of another common counciiman null and void ? In general a 


disfranchiſement muſt be the act of the whole body: And if a 
ſpecial power be delegated to a part of the body, it ought to be 
ſhewn. But no ſuch power appears in the common council. 
Therefore I look upon their order in this reſpe& as a mere 
nullity. As to the qualification of the electors, it is not nece{. 
ſary at preſent to decide whether their right could have been 
gone into; becauie, if the mayor was bound to receive theſ: 
votes, the election is clearly bad. As to the ſtat. 4 Geo. 1. that 
ſtatute gives a man only a right to the freedom of the town; and 
to compleat his title, he muſt go before the mayor, take the 
oaths and produce the other proofs required. The iſſue fol- 
lows the words of the plea. Therefore I am at preſent ſatisfies, 
that the judgment entered, is the proper judgment to be enter- 
ed up on the verdict; and the circumſtance of the court be- 
low having proceeded upon the bill of oa: ron ſhall not vi— 


| tiate It. 


Willes Juſtice, My only doubt is as to Marſhall and Grubb; 
for their right to be admitted freemen, is different from the others: 
and if they have performed the requiſites of the ſtat. 4th Geo. 1. 
they are intitled to be admitted, and are by the act declared to 
be free. Whether the ten are good voters or not, as at preſent 
adviſed, I think Grubbò and Marſhall are Nun an under 
the ſtatute. 

Aſphurſi Juſtice. I tis concur that if enough appears upon 
the whole of the record to ſhew that the court of B. R. in 
Ireland have given a right judgment, we ought not to reverle it: 
And I think thi bill of exceptions makes no difference, The 
iſſue is taken in the fame words as the plea, ape the Piel call it 
an election. | 

Lord Mansfield. We will think of it as to this point and give 
you our opinion; and if any thing more is neceſſary, we wil 


let you know it. 
Cur adi ere 80 


1 he 


Michaelmas Term 17 Geo. 3. B. R. 


$9 


EE 


The court afterwards ſaid, they wiſhed this caſe to be argued 
again. Accordingly it was argued again in Hilary Term 1777, 
by Mr. Dunning for the plaintiffs in error, and by Mr. Man/- 
eld for the crown: But all the points were given up except 
two, 1ſt, Whether at all events the defendants Grubb and 
Marſhall were not entitled to judgment, their title under the 
Galway act not being denied or put in iſſue. 2dly, Whether the 
judge below did not do wrong in rejecting the evidence offered, 
to ſhew that the perſons rejected by the returning officer had not 


a right to vote.—After the argument, the court delivered their | 


opinions, as follows: 

Lord Mangſield. There are two queſtions, Firffl, Whether, 
upon this record, judgment ought not to be given for the de- 
fendants Grubb and Marſhall? And, Secondly, Whether the judge 
below ought not to have gone into the ſeveral qualifications of 
the ſeveral voters, who voted as common councilmen, and whoſe 
titles he refuſed to enter into? 

As to the firſt queſtion, enough appears upon the record to 
incline us to think, that Gruòb and Marſhall really had a right 
to be freemen, if they had pleaded in a proper way: And if 
judgment of outer on this record were to bar them for ever of 
the benefit of that right, a reluctance would ariſe in the court, 
from the general prejudice they have againſt any party loſing his 
right, by a mere defect in his form of pleading. If that were the 
caſe, another principle muſt be adhered to, which is, that in all 
queſtions concerning the rights of corporations, it is moſt de- 
ſirable and neceſſary, that the law ſhould be certain, not only in 
reſpect of the matter, but alſo in * of the form and manner 
of all their proceedings. 

But my mind with regard to Marſhall and Grubb is confider- 
ably eaſed, by being of opinion, that the judgment of ouſter on 
this record will not bar them, if they apply in a proper way : 
Becauſe they will then have anew title, not affected by the pre- 
ſent judgment. It may happen, that perſons might apply at 
one time under the act of parliament, when they had no title ; 
and at the end of fix months after they might have a very good 
one. If it ſhould be ſo in por of theſe two defendants, the 
queſtion is ſtill open. ö 
This caſe, as it is now brought before the court, is an in- 
formation againſt the two defendants, to ſhew by what authority 
they claim the offices of freemen, free burgeſſes, and common 
councilmen of the town and borough of Galway. As to the offices 
of common councilmen and free burgeſſes, the qualification and 

i a. mode 
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mode of election depends entirely upon the conſtitution of the 
_ borough. As to the office of /reemen, there are two modes of 
acquiring that right: The one, according to the conſtitution of 


the borough, by the election of the mayor, common council, 


and freemen in general aſſembly, agreeable to the rules of the 
borough and its charter: The other, by ſpecial act of parlia- 
ment, which conſiſts and is complicated of many facts. This 
latter gives a right only, not a title; becauſe the qualifications 
of the claimants muſt be judged of. They are to be tradeſmen of 
certain trades mentioned: Inhabitants within the borough for x 
year preceding : Proteſtants profeſſed for ſeven years ; and then 
they are to apply for their freedom. The act therefore gives but 
a qualification. The mode of obtaining their freedom is by 
application to the mayor upon the facts before mentioned. The 
mayor therefore, ex ofico, is to judge whether they are qualified 
within the act or not; if they are, he muſt admit them; if not, 
he ſhould reject them; and if he ſwears any one in without a 
qualification, ſuch perſon may be ouſted by an information. 
But theſe two modes of acquiring the freedom of this corpo- 
ration are attended with different conſequences. The freemen 
elected according to the conſtitution of the borough remain in 
poſſeſſion of their franchiſe for life: Thoſe admitted under the 
act of 045 FN continue ſo only during their actual re//dence 


in the town. It is neceſſary therefore to know, which are choſen 
the one way, and which the other. 


To the preſent information, in nature of uo warrants, the 


two defendants have pleaded the gualification under the at of 


parliament. They certainly have pleaded that they deſired to be 
ſworn under the act of parliament : But then they join the 


title of common councilmen and the office of freemen in the 


fame right, and they apply exactly the ſame words to each. 
They aver, that they were firſt propoſed by the common council, 


purſuant to the new rules for regulating the town of Ga/way ſtated 


in the plea, which require that they ſhould be firſt approved of by 
the common council, and propounded to be elected at the T hull. 


But that is not neceſſary under the act of parliament, 4 Gco. 1. 
Then they ſtate that they were duly elected, and that being % 


elected into the office of freemen, free burgeſſes and common 
councilmen reſpectively, they took the oaths before the mayor 


and two burgeſſes; which is the form in caſes of election by 
the conſtitution of the borough. Here therefore they plainly 
reſt their title on cleclion, and go to iſſue on that title. 


Upon 
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Upon this 1 it does not appear 3 they took any ſtep 
to be made freemen by the act of parliament; therefore they 
have not ſhewn a compleat title under the act cf parliament: 
But reſt their claim upon another title, upon which they have 
gone to iſſue, and which has been found againſt them. It is 
impoſſible therefore to give judgment for them. 

The next, which is an objection of leſs difficulty, is, that the 
judge below has refuſed to go into the qualification and capacity 
of ſeveral freemen and common councilmen who offered their 
votes. Let us ſtate the objection as it is put, and examine it. 
The propoſition is, that the judge, on this information, ſhould 
have done exactly what he ought to have done, if the title of 
theſe perſons, who were common councilmen de facto, had ac- 
tually been in queſtion before him upon ue warrarto, They 
were de fafo members of the corporation, admitted, ſworn, and 
in the actual enjoyment of the office. The queſtion is, whether 
the judge collaterally at the trial ought to have gone into the va- 
lidity of theſe mens titles? Could the mayor have gone into it at 
the election? I am very clear he could not. There are modes 
ſufficient open to the partiality of returning officers, without 
adding more. Where the qualification is to be judged of by 
him, it cannot be avoided, In caſes of elections in the city of 
London, certain qualifications are required at the poll : Theretore 
it muſt be ſeen that in ſome degree the candidates have that qualifi- 
cation. So where an election is to be tried which may involve 
many other rights. But where the right of election is in free- 
men in their corporate deſcription; whether they were duly 
choſen or not, is not to be tried at the election of a third per- 
ſon; but they muſt be properly ouſted. What? After a pol- 
ſeſſion of twelve years, ſhall their right be called in queſtion and 
tried on an information againſt other perſons who are propoſed 
to be freemen ? It is impoſſible to be done. Suppoſe the right 
depended upon their being ſworn in before twelve burgeſſes: Is 
the right of thoſe twelve to be tried in an information againſt one? 
But the objection would go further; for there are corporations 
where there are thouſands of freemen. Upon the trial of a right 
of a freeman's election made by them, is the court to go into 
the qualifications of all the thouſand to have been made free- 
men at the time they were elected ? Certainly not. For this 
purpoſe they are to be conſidered as having a right. It is ſtronger 
too in the preſent caſe, becauſe, theſe were reſtored upon a man- 
damus, though I do not go upon that. It is all one objection. 
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It would be to lay down a rule, that a party upon every new 
election ſhall be at liberty to go into the corporate rights of all 
the members de Jato ; which is a propoſition that was never 
before heard of. , Therefore I think the judge did right in re. 
fuſing evidence to impeach their titles. 

Suppoſe a corporate body conſiſting of twenty-four were to 
add ten to their number. That would be an abſolute nullity; 
becauſe they never were corporators de facto. But the preſent 
queſtion is, whether in a guo vaͤrranto againſt particular mem- 
bers, you can go into the title of other corporators 4e facto? 
and I am clearly of opinion you cannot. 

Alon Juſtice. Upon the ſecond queſtion I am very clearly of 
the ſame opinion, The Carmarthen caſe is in point. 

The more material queſtion is the firſt queſtion, whether upon 


this record, there is ſufficient to diſtinguiſh the caſe of Crubb 


and Marſhall from the others? It does appear, that perhaps 
Grubb and Marſhall may have been very well entitled under the 
ſtatute 4 Geo. 1. to have demanded their freedom. But I can- 
not conceive a caſe, where a man has a right under a charter or 
ſtatute by claiming it of the proper perſon, that, if refuſed upon 
that claim, and that claim only appearing on the record, it 


would be a good and compleat right without a real admiſſion. 
Upon the whole of the record, I think that Grubb and Marſhal! 
have put their defence upon their election, and ſtand on the ſame 
title, as the reſt. They have pleaded the uſage of the borough 
in relation to the election. They then ſtate the new rules of 


Treland relating to this town of Galway; that nothing ſhall be 
done by the z4o//e// till it has paſſed the common council. Then 
they ſtate the oath to be adminiſtred ; their reſidence, their be- 
ing Proteſtants; their offer to take the oaths, and the demand of 


their freedom purſuant to the act. But ſaying ſo, does not make 


it in purſuance of the act. 
Then they ſtate that a 740/ſe// was held, and that Grubb and 


Marſhall were propounded to be admitted; and were in due 
manner elected in conſequence. They plead therefore juſt as the 
reſt do. They join with the reſt zt leaſt in ſaying they were 
elected, and that they took the oaths agreeable to the charter. 


Upon this plea therefore this was not a demand of their free- 


dom in conſequence of the qualification under the act; but they 
have pleaded that they were elected as other perſons, without the 


act. The iſſue purſues the plea, that they were not elected; 


and I am clearly ſatisfied that this was a — and not an im- 
material iſſue. 
2 les 
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5 Yankees? I am clearly of the ſame opinion on the _1\t . 
point, but not on the 2d; with reſpect to which the doubts I 
before entertained are not ſatisfied. —There is a confuſion upon 
the record whether freemen and free burgeſſes are not the ſame. 
But certainly the common councilman was a different perſon, 
2nd is not included in the a& of parliament. The firſt right is 
by election, according to the cuſtom of the borough, and where 
a man is ele ed, he is in for life, unleſs he commits a forfeiture 
of his franchite. But the act of parliament declares the freedom 
ſhall continue only during reiidence. As it ſtands on the record, 
1 cannot agree with my brother A/?9r that the plea of all the 
defendants is alike. | For Grubb and Marſhall have pleaded a title 
under the act of parliament, The others do not. The queſtion 
therefore is, whether there is enough ſtated in the plea to ſhew 
they are entitled under the act of parliament, and have done 
enough to acquire their freedom. If there is enough to ſhew 
that, and the iſſue is joined on the election, it is an immaterial 
iſſue. 

Now they firſt ſtate the qualifications ; next the act of par- 
liament : What is the other requiſite for them to do? They are 
to demand their freedom purſuant to the act. Does the plea go to 
it? The words are, that they offered to take the oaths purſuant 
to the act of parliament.” This was previous to any claim 
they had by election. But then they contound the two rights, 
by ſaying they elected and admitted them: As if the one term 
applied to one right, and the other to the other. They add that 
they have taken the oaths before the mayor and tuo of the bur- 
geſſes; but joining the burgeſſes was not a neceſſary circumitance 
upon taking the oaths on admiſſion: If they took them before the 
mayor, they had a right under the act of parliament. I do not 
therefore think the judgment of outer ſhould paſs againſt them.— 
There is a ſtrong cafe in Strange 625. Rex verfus Hearle, which 

makes me allo in doubt, whether the judgment of oer on 
this record will not bar the defendants title under the act, even 
it they ſhould apply in a proper way; unleſs they can ſhew a 
new fubſequent acquired right. 

Abbund Juſtice. 1 had a doubt about a repleader upon the 
firlt title; But the joining iſſue upon the election makes the 
title ander the at of parliament unneceſſary. For if they had 
meant to have relle d on N _— would 0 demurred to the 
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1776. Further, upon theſe pleadings, the title they have ſet forth 
S000 in the plea under the act of parliament, is not compleat; becauſe 
et al the qualification of being a Proteſtant, &c. is not a compleat, 
n but an inchoate title; which they had a right to have rendereq 


9 775 compleat, by taking the proper ſteps before the mayor. Have 
they taken thoſe ſteps? If they meant to be admitted under the 
act, they ſhould have given notice of ſuch their intention. But 
it does not appear that they applied to the mayor to be admitted 
under the act. The contrary rather appears: For the admiſſion 
ſet out is, an admiſſion by the mayor and common council; which 
was an admiſſion ander the charter; and not under the act of 
parliament. Therefore, if there is not a compleat title under 
the act of parliament, judgment of outer muſt go againſt them. 

Beſides, the court will not grant a repleader, but where com- 
pleat juſtice may be anſwered. If a repleader were to be granted, 
the parties muſt begin from the point of pleading where the im- 
materiality begins: The defendants ſay, it is in the replication. ] 
think the iſſue taken on the replication is not an immaterial iſſue. 
What would be the conſequence of granting a repleader? The 

relator might reply de novο He might in that caſe demur; it 
would be doing nothing more therefore than putting him to 
demur for the duplicity of the plea, and the ends of juſtice 
would not be anſwered. If judgment of offer is given on this 
right, it will not make the other title of the defendants bad. 
Therefore I think the judgment ought to be againſt them. 

On the ſecond point I concur, that the diſqualification of 
voters for non-reſidence ought not to have been gone into at the 
time of election. It upon ſuch a general iſſue as non fuit electus, 
it could be done, it would be the cauſe of endleſs prolixity. | 

Judgment affirmed. 

bro p34 PzeTyYT verſus BERKELEY, Efq. 

Aſton j vitice | 

A poker R Bearcroft ſhewed cauſe againſt a rule 77, for ſetting 
e aſide a rule obtained by the defendant for changing the 
where an im- venue from Middleſex to Glouceſterſbire. 
Lauge 5 The action was an action of ſcandal brought by a Ghouceſter- 
8 Sway ſhire juſtice of peace, for words ſpoken by the defendant Mr. 
Ir is 7eodaze Berkeley upon the huſtings, at the time of the election of a mem- 
to change the : i 

venus after an cder fer time to pleal, pla ding if. fuably, were the terms are to take ſhort noi ice of trial 


at the f lit ings ia Lo: de o. Middte/ey. 
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ber for the county of Gloucgſter; Mr. Berkeley himſelf being 
then one of the candidates. The defendant had obtained a rule, 
upon the common affidavit, to change the venue from Midale- 
« ſex to Glouceſterſhire where the cauſe of action aroſe.” Mr. 
Serjeant Wilſon afterwards moved to ſet this laſt rule afide; and 
obtained the preſent rule, againſt which Mr. Bearcrof# now 
ſhewed cauſe; infiſting that it was never too late to remove the 
cauſe till after plea pleaded. | 

Mr. Serjeant ////on in ſupport of the preſent rule alleged, 
1ſt, That the whole county of G/cuceſter was fo agitated at this 
election, on the one fide or the other, that it was 1mpoſlible, 
at leaſt highly improbable, a jury of that county would try the 
cauſe impartially and without prejudice. 2dly, He objected 
that the defendant was too late in his application to change the 
venue from Middleſex to Glouceſterſhire, in as much as he had 
previouſly applied for and obtained an order for time to plead ; 
upon the terms of pleading ifluably, rejoining gratis, and taking 
ſhort notice of trial, for the firſt fitting in Middleſex : And cited a 
caſe of Burgeſs v. Carter, in C. B. determined a few days ago, (on 
the 22d inſtant,) where the court, upon the application of Ser- 
jeant Kemp, diſcharged a rule to change the vezue; the defend- 
ant having (as in this caſe) obtained an order for leave to plead, 
pleading iſſuably, and taking ſhort notice of trial. : 

Lord Mansfield. Either ground is ſufficient. 1ſt, The diſ- 
tinction taken is this. The venue may be changed after an order 
for time to plead, though upon the terms of pleading iffuably ; 
but not after an order for time to plead, where the terms are to 
plead iſſuably and take ſhort notice of trial at the firſt fittings in 
Lindon or Middleſex, becauſe there a trial would be loſt . But 


ſecondly, Suppoling that out of the queſtion, the other is a very 


ſtrong ground why the venue ſhould not be changed in this 
caſe, In all cafes one would wiſh not only a fair, but an un- 
ſuſpected trial. Here, the very nature of the action, the event 
which gave riſe to it, and the circumſtances of the parties ſhew, 
there cannot be a ſatisfactory trial. Of all trials the greateſt 
latitude ſor bias is open in an action for words occaſioned by elec- 
tion heat. A man may very ſafely ſwear there cannot be a fair 
trial upon haſty words, uttered at the time of the poll. The 
maiter, when he takes up the freeholders book, muſt pitch on 
men who are friends of the one fide or the other, Therefore I 


* Fide Hunter v. Gray, Jin. 28 Geo. 2. C. B. Barnes {quarto edition) 493. S. P.— 
| Wil. 245. Whiteman v. Thomptun, contra. | 
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The power 
of 1MPRESS- 
ING /camen, 


fea-jaring 


men, ana per- 


ſons whole 
occupations 
and callings 
are to work 
in veſſels and 
beats upen 
riU?rs, is 
founded up- 
ON mmeceno- 
rial ujage : 
And there 
may be a le- 
gal right cf 
exemption up- 
on the /ae 
Fraudat ou. — 
What facts 
Will not a- 
mount to 
proc fs of ſuch 
exemption. 


* jeſty's ſervice, are dejired to take notice; 


think upon either ground the rule for diſcharging the rule oh. 


tained by the defendant ſhould be made abſolute. 
"The other judges concurred. Rule abſolute, 


Rex verſus Joun Tusss. 

H E Recorder of London (Mr. Serjeant Gu) having ob- 
tained a rule 2% for a habeas corpus to bring up the bo. 

dy of one 7e Tubbs, an impreſſed failor; Mr. Attorney General 
Mr. Solicitor General Wedderburne, Mr. Wallace, 
The facts upon the affidavits 


FT burtowo, 
and Mr. Cu; now ſhewed cauſe. 


appeared to be as follows : 
Lieutenant Tait, being empowered by \ warrant from the ad- 


miralty in the utual form, ** to impreſs ſeamen, ſea-faring men, 
* 2nd perſons whoſe occupations and callings were to work in 
“ veſſels and boats upon rivers,” preſſed the defendant Tubbs a 
waterman, at that time employed in navigating a ſhip in the river 
Thames below Graveſend. Upon which, Tubbs produced and 
ſhewed him the following certificate; Thele are to certify to 
e whom, Sc. that 7% Tubbs is duly admitted a waterman of 
* the city of London, to attend upon the lord mayor and alder- 
* men of the ſaid city, when and as often as he ſhall be required; 


«© of which a// perfons, empowered to impreſs men into his Me- 
for that by ſuch 


© admitiion he is exempted from being impreſſed, or compelled 
* to ſuch ſervice. Signed W. Dawſon water-bailiff.— The lieu- 
tenant, notwithſtanding this certificate, took Tubbs and ſent him 
on board the Congueſtadore, a guardſhip lying at the Nore. In 
ſupport of the motion, Dawſon the city water- batliff made af- 
fidavit, “that there were 7h:r7y-one watermen belonging to the 
* lord mayor, whoſe duty it was to attend the lord mayor when 
* required, as mentioned in their certificate ; and that Tubbs 


ee was one. — One Hill made afiidavit, ** that the duty of the city 


„ watermen was, to attend the lord mayor on the river to courts 
240 conſervaney, and on other occaſions * hen the duty of his 
* ofhce called him on the river. Four inſtances were pro- 
duced, taken from the city becks, of Watermen baving been 
diſcharged who had been: Hahn Sg VIS, Thomas Kemp in 1761. 


Thomas Walker and Henry Cutter in 1746 or 1747, and Richard 


Underhill in 1745. And affidavits were made by ſeveral of the 


city watermen, letting forth that they had al ways heard and 
6c been 
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ce been informed that the certificate of their being ſuclu, had 
« always been conſidered as a ſufficient protection againſt their 
a being impreſſed.“ . 

On the other hand Mr. Samy the ſecretary of the admiral- 
ty, made affidavit, that during teen years that he had 
« ſerved in the admiralty office, the uſage had always been to 

give inſtructions to officers employed in the impreſs ſervice, 
« reſtraining them from preſſing perſons of particular denomi- 
« nations and deſcriptions; but that to the beſt of his know- 
<« Jedge and belief, no officer was ever enjoined by ſuch inſtruc- 
tions from preſſing the watermen of the lord mayor of London, 
« nor were they exempt on that account from being impreſſed.” 
Thomas Fearne, one of the clerks of the admiralty- office, made 
affidavit, “ that he had ſearched the book of entries containing 
„all the orders for the diſcharge of perſons impreſſed ; but that 
« of the four perſons named in the affidavits in ſupport of the 
„rule, he could only find the entry of the diſcharge of Rich- 
&«© ord Underhill, which was as follows.” To Sir Robert Wil- 
« mat.” Sir, I have laid before the lords commiſſioners of the 
« admiralty, your letter of this day's date, reque/tzng the diſcharge 
of Richard Underbul, one of the watermen belonging to the 
% Jord mayor; and in anſwer thereto, am commanded to ac- 
* quaint you, that he Fered an able ſeamen to ſerve in his room; 
„but 27 regard to your application in his behalf, they have 
40 ordered m to be Edt Without that expence. Auguſt 
**gth, 1744. | 

It was contended againſt the rule on two grounds. ½, That 
it was a matter of great doubt, whether if this exemption could 
be ſupported at all, it could be founded on any leſs authority 
than an act of parliament. 2d/y, If it could be warranted by 
uſage or preſcription, whether there was ſufficient evidence to 
ſupport the uſage in this caſe. Upon the rf ground it was 
obſerved, that the exemption, in the extent in which it was 
claimed, was a general, permanent, perpetual, unqualified ex- 
emption, wichout reference to any circumſtances of public exi- 
| gence or emergency whatſoever, That by firſt principles of 
law, every man was bound to ſerve in defence of the ſtatc. 
It was true that, in reſpect of this particular duty, uſage had 
confined the obligation to ſea-faring men, whoſe habits of life had 
rendered them fitter and better qualified for the ſervice. It was 
however equally true, that when from particular circumſtances, 
or from principles of policy, it had been thought neceſſary to 


create exemptions of this deſcription of perſons, applications had 


6 P been 
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1776. been regularly made to parliament for the purpoſe; as was 
5 evident from the ſtat. 1 An. f. 1. c. 16. ſef. 2. Stat. 6 Ann. 
EX 

werſu C“. 31. ſed. 2. Stat. 13 Geo, 2. c. 17. ſect. 1, 2, 3J-—c; 28, 
Tusss. ect. 5. Stat. 19 Geo. 2. c. 30. eck. 1. That theſe ſtatutes 
: alone afforded the ſtrongeſt inference that no power, leſs than the 
authority of parliament itſelf, could grant ſuch an exemption, 
That the preſent claim clearly was not founded on any act of par- 
liament ; therefore, ſuppoſing there could be any other legal ex. 
emption, v/age or a charter were the only ground upon which it 
could be founded. As to the /after, it was an eſtabliſhed rule 
of the law of England, that the King cannot grant an exemption 
from any duties but thoſe he has a title to impoſe, and which 

are perſonal to him, and diſtinct from the general intereſt of the 
realm. 2 Rol. Abr. 198. letter K. pl. 1. Bid. 202. letter T. 
pl. 2. line 15.—8 Mod. 21. That in the laſt caſe, though no 
judgment was given, the opinion thrown out by Lord Chief 
Juſtice Parker was in point to the preſent objection. The 
queſtion there was, whether the King by his charter could ex- 
empt the College of Phyſicians from ſerving. in the militia. 
Lord Chief Juſtice Parker ſaid, the better opinion ſeemed to 
* be, that, the militia being for the defence of the realm, the 
* King could not grant a charter of exemption.” A /ortiori, 
therefore, the prerogative of the crown could not exempt from 
this ſervice, which was ſtill more eſſentially neceſſary for the 

defence and protection of the ſtate. 

Secondly, as to uſage or preſcription, if it could be a Foundation 
for the claim, it ought atleaſt to be ſet out with ſuch certainty and 
preciſion, as to leave no doubt in the minds of the court that it 
was well and ſufficiently grounded. That the exemption itſelf 
ought to be qualified, and guarded by ſuch checks and reſtrictions 
as not to ſtand in the way of any public emergency, or to impede 
the ſervice in general, by leaving it open to abuſe and impoſition; 
and above all, the exemption ought to be public, evident, and no- 
tor ious. That where parliament had granted exemptions, ſpecial 
care had been taken to provide regifters of thoſe perſons who were 

exempted ; and if employed in other ſituations, the protection 
ceaſed, But here, the only memorial of retainer in the ſervice 
of the Lord Mayor was the certificate itſelf, iu the cuſtody of the 
party; without any entry, minute, or public regiſter which the 
Admiralty might have recourſe to, to ſatisfy themſelves that ſuch 
certificate had been granted; or that no more than thirty-one had 


been iſſued. Without any badge, livery: or ſalary annexed to the 
18 | employ- 
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employment, to diſtinguiſh them from any other waterman or 
ſea-faring perſon : And conſequently, no check to prevent the 
certificate being paſſed from hand to hand, or from abuſes being 
ractiſed, to the ruin and obſtruction of the ſervice. That as to 
the cuſtom itſelf, the affidavits went no further than information 
and belief that the certificates had been conſidered as a protection, 
without a ſuggeſtion, much leſs a poſitive averment, that they 
had been reſpected as ſuch, by any officers employed on the 
impreſs ſervice. As to the inſtances of perſons diſcharged, they 
were much too few to eſtabliſh ſuch a claim; more eſpecially as 
they amounted neither to a demand or proof of a diſcharge as of 
right, On the contrary, one of them was clearly on a ground 
directly the reverſe of a demand of right, being granted through 
favour; and after an offer by the party to find a ſubſtitute in 
his ſtead. Beſides, the defendant in this cafe was actually in 
another ſervice, at the time he was impreſſed : Therefore no 
longer entitled to protection. In addition to theſe objections, 
it was remarkable, that the ſtatute 2 & 3 Philip & Mary, c. 16. 
fe. 8. by which the watermens company was erected, and by 
which it is made penal for any waterman to conceal himſelf in 
the time of an impreſs, takes no notice of the preſent exemp- 
tion; though the juriſdiction in ſuch caſes is expreſsly given to 
the lord- mayor and aldermen. Therefore, as there was no po- 
tive averment of the exiſtence of the exemption ; as the evi- 
dence, if there had been ſuch averment, was too looſe and inſuf- 
ficient to eſtabliſh the claim; as the prerogative of the crown 
could not grant it, and as there was clearly no act of parliament 
to warrant it; they ſubmitted there was no ground or founda- 
tion for the application, and therefore, that the rule for the 3 
beas corpus ought to be diſcharged. 
The recorder of London, Mr. Dunning, Mr. Davenport, Mr. 
Alleyne, and Mr. Lee contra, in ſupport of the rule; ſtated the 
ground of the application to be, that the defendant being retain- 
ed as the 4nown publick officer of the chief magittrate of the city 
of London, to be attendant on his perſon in the execution of a 
public truſt, was privileged from being taken out of that ſervice 
by any power whatſoever. That this exemption was founded in 
uſage and utility, and that they claimed it as a matter of right. 
As to the ſeveral objections, they anſwered, ½, That the le- 
gality of preſſing, if founded at all, could only be ſupported by 
immemorial uſage: there being clearly no ſtatute in force in- 
veſting the crown with any ſuch authority, If founded in im- 
A memorial 
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memorial uſage, of conſequence, it might be qualified upon the 
ſame ground. Therefore, no act of parliament was neceſſary to 
warrant the exemption claimed. 24%, Admitting it to be a 
prerogative right, it was, as in all other inſtances of the preroga- | 


tive, ſo far under the control of the crown, that it might be 


waved at the King's pleaſure. Conſequently, there might be 
an exemption by charter: And the queſtion in 8 Mod. 21. whe. 


ther the crown by its prerogative could exempt from ſerving in 


the militia, did not at all apply; becauſe the militia is eſtabliſhed 
by act of parliament: Therefore the crown, independent of the 
legiſlature, could have no power to exempt.—Next, as to the 
objections made to the particular exemption claimed in this 
caſe, 1//, That the mode and fact of the retainer were not ſuth. 
ciently notorious, and therefore liable to abuſe ; they anſwered, 
it was ſufficient if it appeared, as it did in this caſe, that the party 


was retained by the proper officer appointed for that purpoſe; 


that he was, in conſequence of ſuch retainer, obliged to attend 
the chief magiſtrate of the city, whenever called upon; and 
that the ſervice was ſuch as was indiſpenſably neceflary in hold- 
ing courts of conſervancy, and upon other occaſions where the 
duty of the lord- mayor required his attendance on the river. As 


to the ſuppoſed abuſe, it ſhould have been proved, and not merely 


infered in argument. In fact, the certificate was a much bet- 
ter check than any badge or livery, or other device; the very 
deſcription of the ſize and appearance of the party being inſert- 


ed in the margin. As to the ſervice being occaſonal only, and 


not throughout the year, it was enough that they were liable to 


be called upon at any time the lord-mayor ſhould think fit: And 
though the defendant was not actually in the ſervice at the 


time he was impreſſed, he was within the limits of the conſer- 
wancy, and of courſe within the protection. If he had actually 


entered. into another ſervice incompatible with his duty in this, 


the argument might hold. Laſtly, as to the evidence in ſup- 


port of the claim, they faid, it was in proof on the part of the 
defendant, that this privilege had never been violated. except 
in Zhree or four inſtances ; in each of which the party was diſ- 
charged; that the certificate had been univerſally confidered as 


a full and ſufficient protection; and on the other hand, not a 


- fingle inſtance couid be produced of a refuſal to diſcharge, or of 


a detainer in the ſervice againſt the will of the party, where 


any of them had accidentally been impreſſed. That there was 
no poſitiye denial of the right, but only negatively, that the wit- 


neſſes 


3 
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neſſes knew of no ſuch exemption. Therefore, as it was moſt 
clear the right itſelf might have a legal foundation in imme- 
morial uſage; as the utility of ſuch an exemption was a reaſonable 
ground for the claim, and as from the nature of the evidence the 
exiſtence of it was beyond diſpute; having been univerſally ſub- 
mitted to, ſeldom infringed, and when infringed recognized and 
eſtabliſhed by the parties having been conſtantly diſcharged ; they 

rayed the rule might be made abſolute and the writ awarded. 

Lord Mansfield. I am very ſorry that either of the reſpectable 
parties before the court, the city of London on the one hand, or 
the lords commiſſioners of the Admiralty on the other, have 
been prevailed upon to agitate this queſtion. £ | 

Of the utility of this man to the city of London or to the lord- 
mayor, no one can ſeriouſly ſpeak: A man retained to earn half 
a crown a day; without badge or livery, without any obligation 
upon him to attend; whoſe entrance into the ſervice of the 
Icrd-mayor is voluntary; and who if he chuſes to quit it for 
any other employment creates no inconvenience to any body, or 
a difficulty to ſupply his place! Notwithſtanding this, if the 
city of London has a privilege of protecting thirty-one perſons 
from being impreſſed, they have a right to inſiſt upon ſuch 
privilege. On the other hand, where is the immenſe utility to 
the public ſervice with regard to theſe thirty-one perſons, whe- 
ther they are preſſed or not? It is impoſſible they can be an 
object. The utility therefore in the one caſe or the other can- 
not be the ground of the preſent diſpute. But it muſt have 
ariſen upon this: The city would not aſk or take the exemption 
of this man as a favour; but inſiſt upon it as a right; and in 
a manner in which they never inſiſted upon it before. And 
the admiralty, jealous of new rights of exemption being ſet 
up, would not grant it as a right. The real queſtion be- 
tween them is, whether there is a /egal right of exemption or 


I was in hopes the court would have had an opportunity of 


inveſtigating this point to the bottom, inſtead of being urged 
to diſcuſs it ſo inftantaneouſly ; and without any evidence with 
regard to the foundation of the claim: I own I wiſhed for a 
more deliberate conſideration upon the ſubject; but being pre- 
vented of that, Jam bound to fay what my preſent ſentiments 
G | #1 Fl i S117 135 TSOEBED þ 
The power of prefling is founded upon immemorial uſage, 
allowed for ages: If it be fo founded and allowed for ages, it 
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1756. can have no ground to ſtand upon, nor can it be vindicated or 
5 juſtified by any reaſon, but the ſafety of the ſtate: And the Prac- | 

= tice is deduced from that trite maxim of the conſtitutional law of 
Torzs. England, that private miſchief had better be ſubmitted to, than 

% public detriment and inconvenience ſhould enſue.” To be 

ſure, there are inſtances where private men muſt give way to the 

public good. In every caſe of preſſing, every man mult be very 

ſorry for the act, and for the neceſſity which gives riſe to it. 

It ought therefore to.be exerciſed with the greateſt moderation; 

and only upon the moſt cogent neceſſity. And though it be a 

legal power, it may like many others be abuſed in the exerciſe 

of it. A bailiff may execute legal proceſs in ſuch a manner as 

the court would commit him for: In like manner, the power 

of preſſing may be abuſed ; as by preſſing the watermen of the 

lord-mayor whiltt they are in the act of rowing him in his a 

And many other inſtances might be put. 

Being founded in immemorial uſage, there can be no doubt 
but there may be an exception out of it, on the ſame founda- 
tion; upon immemorial uſage. I therefore lay out of the caſe all 
that has been ſaid about the neceſſity of an act of parliament to 
create an exemption; and likewile all that has been mentioned re- 
lative to the doubt ſlated of the power of the crown to exempt by 
charter. If it were at all neceſſary to go into that queſtion here, 
it might be ſufficient to obſerve, that all the rights of the 
city have been confirmed by act of parliament.— But what has 
been approved by immemorial uſage allowed for ages, is always 
ſuppoſed to have had a good beginning. Therefore, if the ex- 
ception or exemption ſtands upon that ground, it is as good as 
the inſtitution itleit, 

The only queſtion, upon what appears before us, is, Whether, 
*© in fact, there is evidence of ſuch uſage as a matter of right?“ 
I ſay, as a matter of right : For it is well known that many per- 
ſons have granted protections; many have given badges to 
watermen, and have claimed that*they thould be exempt, Peers 
have done it; and queſtions in the Houſe of Lords have ariſen 

= upon it. Members of the Houſe of Commons have retained wa- 
, is termen; and perhaps the lords of the Admiralty may have paid 
| regard to applications made in behalf of ſach men, and may have 
diſcharged them. So here, if the parties had cared to have made 
=... 8 ſuch application, it might have been attended to and complied 
. | with. For, as a matter of /avoyr, it is impoſſible to ſuppoſe 
| f © Fe the lor. s of the admiralty would have made a moment' 8 heſita- 
| N * tion 
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right. (3 Os ; | 
Let us ſee e whether this is an eſtabliſhed. exemp- 


tion of right. 
Every exemption throws the burthen the heavier on thoſe who 
are ſubje& to bear it. Thereforc, for their ſakes, as well as for the 
ublic ſervice, all exemptions ought to be examined and clearly 
ſet out. In the firſt place, it does not appear from any law book, 
it does not appear from any hiſtory, it has not been ſuggeſted 
at the bar, that there is, throughout the whole kingdom, any 
other exemption by the common law. When, I ſpeak of exemp- 
tion, I mean exemption out of the deſcription : For to ſuppoſe 
the uſage extends to private gentlemen amuling themſelves with 
yatchs, Sc. is abſurd. 
Perſons liable, muſt come purely within the deſcription of ſea- 
men, ſea-faring men, Cc. He therefore, who is not within 
the deſcription, does not come within the uſage. ' The com- 
miſſion is not to preſs landmen, or perſons of any other deſcrip- 
tion of life, but ſuch men as are deſcribed to be ſea-faring men, 
&c. Officers are not within the deſcription. It is a very ſtrong 
circumſtance, therefore, that there is in fact no other exemption 
ſtated or alluded to, which reſts upon the common law. There 
are many exemptions by ſtatute: But they are grounded upon 
conſiderations of public policy at the particular times of their 
being made; and upon the circumſtance of its being in fact det- 
ter for the ſervice that the objects of thoſe acts ſhould be ex- 
empted, than that they ſhould be ſubject to be preſſed; as, ap- 
prentices, landmen entring voluntarily; fiſhermen ; all foreign- 
ers; and in reſpect of theſe laſt mentioned, the reaſon is very 
obvious: For, during the time of a war, the act of navigation 
has been diſpenſed with, and two thirds of the crew of mer- 
chantmen have been allowed to be Foreigners. Harpooners and 
others have been exempted. A line has been drawn with re- 
ſpect to the age: And many other inſtances might be put, But 
the exemption of thoſe called the watermen of the city of 
Lendon, is to be found in no ſtatute or common law book what- 
loever. 8 
Let us ſee then, "6 the uſage ſtands, upon the evidence noto 
before the court: A certificate from the water-bailiff is produc- 
ed, the contents of which have been read; and in the afiidavits, 
apprehenſions are ſtated of a reputed cuſtom that theſe thirty-one 
watermen are exempted from being imprelizd. {our inſtances, and 
2 no 
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no more, are produced, which aroſe at different times; and in reſpect 
of which, this equivocal kind of fact is ſtated; that four per. 
ſons were preſſed, and that upon application from the lord-mayor 
to the admiralty, they were immediately, or ſoon after, dif. 
charged. But what the nature of the application was, whether 
reg ueſted as a matter of favour, or demanded as of right, is not 
ſtated. If requeſted as a matter of favour, it would have been 
very extraordinary for the lords of the admiralty to have refuſed 
it. Here, the application is an application of right, by an order 
of court of the lord-mayor and aldermen. As to three of the 
inſtances produced, it is not aſcertained what they were; nor 
is there any memorandum or mention made of them in the ad- 
miralty books. As to the fourth, the man had fo little idea of 
a legal right to be exempted, that he offered to find another per. 
ſon to ſerve in his room: And this is the only inſtance where 
the court ſees the manner of the application. On the other 
hand, very ſtrong circumſtances, as to what has been the uſage, 
ariſe from the inſtructions which are given to the officers em- 
ployed on the impreſs ſervice; and which it would be un- 
pardonable in the admiralty to omit. In theſe inſtructions, every 
Fnown and eſtabliſhed /ega/ mode of exemption is expreſsly 
taken notice of and ſet out. In addition to this, it is ſworn by 
Mr. Stephens, in his affidavit, ** that there never was any inſtrue- 


tion given not to preſs the watermen of the city of London.” If 


zit were a legal right, the city ſhould have inſiſted on having that 

right taken notice of in the inſtructions. Even particular pro- 
tections from the navy and victualling-office are taken notice of, 
but there is no mention of any protection from the lord-mayor 
with reſpect to his watermen. There is no inſtance of any of- 
ficer upon the imprels ſervice ever having paid any regard to 
a water-bailiff's certificate, nor any caſe produced where the city 
has taken it up as a matter of right, or inſiſted upon it as ſuch in 
a court of juſtice. Therefore, to give my opinion upon the calc 
as at preſent ſtated, and upon the mere fact whether 74s excnþ- 
tion, as Here claimed, is or is not warranted by immemorial 
uſage, I cannot ſay it is. At the ſame time this opinion is with- 
out prejudice to any future evidence to be adduced in ſupport 
of the claim, if any ſuch can be furniſhed. 

Filles Juſtice. Two things have been mentioned in the ar- 
gument of this caſe which I think it neceffary to take notice of. 
Firſt, that on the part of the admiralty it has been contended, 
that the crown by its Peri cannot grant an exemption from 

1 being 
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heing preſſed. As to that, I apprehend the crown can grant 
ſuch exemption, or at leaſt a protection from the duty impoſed. 
Becauſe, in the crown alone lies the power of iſſuing preſs war- 
rants, In thoſe warrants, inſtructions are given to the officers 
not to impreſs any perſon protected by the navy, vicualling-ofiice, 


Ge. Even the officers themſelves grant protections a fortizri 


therefore, if the officers and inferior boards can grant protections, 
the crown by its prerogative 1s entitled to the ſame privilege. 
Secondly, it has been inſiſted, that no authority leis than an act 
of the legiſlature can grant an exemption. With regard to that, 
if the right of impreſſing was founded on an act of parliament, 
no authority leſs than that of the legiſlature could exempt from it. 
But this right is founded on immemorial uſage, and though not 
ſpecially given by act of parliament, is recognized by many. 
Therefore, I am of opinion, there may be an exception to it 
upon the ſame ground. As to the claim of the preſent defend- 
ant, one objection 1s, that he is not entitled to the exemption, 
becauſe he was not in the actual ſervice of the lord-mayor at the 
time. Eut that 1s putting the queſtion upon a very great nicety 
indeed, He certainly was within the limits of the conſervancy, 
and ready to have ſerved, if called on duty. The principal point 
is, the nature of the uſage ſet up in ſupport of the claim; whe- 
ther in point of fact, the evidence amounts to proof of an im- 
memorial uſage. As to that, I think the evidence very weak. 
The affidavits in ſupport of the rule, are merely of the appre— 
henfiens of ſome of the city watermen reſpecting their exemption, 
founded on the fact of their having heard that ſeveral perſons had 
been diſcharged ; and the initances produced are but jJezr in 
number. None of them however are ſtated to be claims sf t. 
Of the four, only one inſtance is entered in the admiralty books; 
and that, upon the face of the antwer given to the application, 
clearly appears to have been a requiiition of favour. As to the 
other three, no notice whatever is taken of them: Whereas, if 
they had been claimed and acquieſced in as a matter of right, 
it is impoſſible but there mutt have been an entry of them in 
the admiralty books. The provitions made by the ſtat. 2 © 3 
Philip & Mary, and the obſervations made on it by Mr. So- 
licitor General, have great weight with me. If any ſuch right 
had exiſted at that time, it was the duty of the city to have 
alerted it, and to have ſeen that theſe men were properly pro- 
tected, As to the retainer itſelf, the only proof of it is the 


certificate of the water-bailiff, who ſpeaks of a due admiſion. 
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That implies that there is a book or entry of admiſſions. But 
no ſuch book or entry of admiſſions is produced. Nor is there 
any badge, livery or regular ſalary fixed. In Charles the ſeconds 
time, upon a complaint by a peer to the houſe of lords of x 
breach of privilege in impreſſing one of his watermen, the houſe 
refuſed to vote it a breach of privilege. As to the utility of theſe 
men, it is of no conſequence: The lord- mayor can have little 
difficulty in finding watermen for the purpoſes in which theſe 
men are employed. Therefore I do not think, there is any thing 
that ſufficiently points out the nature of this ſervice or the uſage 
to be ſuch, as lays a foundation for the exemption and privilege 
ſet up. | | | 

Aſdhurſt Juſtice. The queſtion is, if the uſage of this exemp- 
tion is ſufficiently made out. If it were co- extenſive with the 


power of preſſing, which depends upon immemorial uſage, both 


would ſtand upon the ſame footing. But I think the evidence 
of the exemption in this caſe, as @ matter of right, is very lender 
indeed. Only four inſtances have been produced ; one of which 
clearly appears to have been aſked and granted as a matter of 
favour. In a caſe of preſcription, any inſtance of aſking the 
thing as a favour, is ſtronger than an hundred inſtances of uſage. 
Here there is no evidence of its having been allowed as a matter of 
right, Therefore I concur with the reſt of the court, in think- 


ing that the exemption is not ſufficiently proved. 


Per Cur. Rule diſcharged. 
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AXBRIDGE. 


PON ſhewing cauſe againſt a mandamus to reſtore John 
Gaigford to the office of town clerk, the corporation laid 
before the court, a very full and ſufficient cauſe for removing 
him; and that he himſelf had moſt poſitively and openly de- 
clared to the corporation, over and over again, that he would do 
no more of their buſineſs. 

The proſecutor's counſel admitted that there was ſufficient cauſe 
of amotion ; but objected that they had removed Aim, without 
notice to appear and defend himſelf. 

Lord Mansfield. The court will not grant a party the aſſiſt- 
ance of this prerogative writ, when it is acknowleged, that 
the corporation had very ſufficient cauſe to remove him; and 
when they would undoubtedly remove him again, the very in- 
ſtant he ſhould be reſtored. Therefore let the rule be diſ- 


charged. 
Rule diſcharged. 


HA RTL EY gui tam, verſus Hook ER. 


HIS was an information ui tam exhibited in the ſheriffs 
court of the city of York, againſt the defendant for a 
penaly of a firkin, for a fraud in weighing and packing 
butter in the market of the city of Yorꝶ; founded on the ſtatute 
9 Geo. 1. c. 27. for regulating the market of the ſaid city; 
which ſtatute direQs, ** that if any firkin, &c. of butter ſhall be 
faulty in quantity or quality, the owner ſhall be liable to the 
forfeitures in ſtat. 15 & 14 Car. 2. c. 26.” By this latter ſtatute 
2 | 180 
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IF juriſdic- 
tion be given 
to an inferior 
court of com- 
mon law to 
try a neaw oſ- 
fence creates 
by ſtatute, the 
proc2edings 
may be re- 
moved by Ha- 
beas corpus 
CUR canſa 5 Or 
certiorari, un- 
leſs expreſsly 
taken away. 
Secus, here 
tae ſtatute 
creating the 
otfence, pre- 
ribes a ſpe- 
cial juriſdic- 
tion not 


kneyyn to the common law. | 3 


fect. I. 


it is provided,“ That all offences ſhall be determined in' the 
ſeſſions of peace for the county, city, borough, town or 
liberty, or in the court of record of the city, town, or borough, 
« wherein ſuch offence ſhall be committed,” The defendant 
had removed the information into this court by writ of habegs 
Corpus cum cauſa ; whereupon the plaintiff moved for a pro- 
cendo and now, upon ſhewing caule, Mr. Lee in ſup- 
port of the procedendo argued, that this being a new created 
offence of which the court had 0 original juriſdiction, the court 
could not, by awarding this-writ to remove the cauſe, give itſelf 
juriſdiction: and cited Rex verſus Wright, 1 Bur. 543. Hel. 
keth verſus Braddck, 3 Bur. 1847. Compns Dig. tit, Proce— 
dendo. 1 Sid. 296. 1 Lev. 14. 

Mr. Wallace contra, contended, that the juriſdiction of this 
court could never be taken away but by expreſs words ; and that 
there were no ſuch words in the ſtat. 8 Geo. 1. c. 27. or in the 
ſtat. 13 & 14 Car. 2. c. 26. As to the caſes cited, they only 
prove that an indict ment will not lie upon a penal ſtatute, for a 
no offence : And no doubt, where a new offence is created by 
ſtatute and a particular mode of puniſhment is preſcribed, it 
mult be purſued. But where this court has the ſame juriſdie- 
tion, and can give the fame remedy (which is the caſe here) 
their juriſdiction is not taken away: And he cited the reſolution 
of the Judges in 1 Jones 193. upon the ſtatute 21 Fac. 1. c. 4. 
Shoyle v. Taylor, Cro. Fac. 178. Rex v. Gaul, 1 Halt. 
372. Cro. Fac. 643. Caſile's caſe. | 

Lord Mansfeld. Suppoſe a writ of error had been broupht, 
Would the © be taken away in that cale ? Mr. Lee, I 
ſhould think not. 

Lord Mansfield. That decides the queſtion. There is the 
cleareſt diſtinction that can be made. If a new offence is 
created by fiatute, and a ſpecial ſuriſiliction out of the courſe of 
If not ſtrictly 
and objections 
In ſuch caſe there is no 

becauſe not being an 
offence at common law, but punithable only /ub modo, in the 
particular manner preſcribed, they never could have juriſdiction. 
But where a new offence is created and directed to be tried in an 


the common [ao is preicribed, it muſt be followed. 
purſued, all is a nullity, and &oram non judice 
may be taken in any ſtage of the cauſe. 

occafion to ouſt the common Jaw courts ; 


inferior court, eſtabliſhed according to the courle of the common 
Jaw, ſuch inferior court tries the offence as a common /aw court; 


ſubject to be removed by writs of error, 426eas corpus, certiorari, 
and to all the conſequences of common law proceedings. In 
that 
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that caſe, this court cannot be ouſted of its juriſdiction without 
expreſs negative words. Here it is clearly a common law pro- 
ceeding, and therefore the removal of it into this court follows 
ef courſe. 
The other Judges were of the ſame opinion. 

Per Cur. Rule for a procedends di ſcharged. 


TayLoR verſus MlILISs and MaSNAL . 


PON ſhewing cauſe why a new tfjal ſhould not be granted, 
the caſe appeared to be as follows: This was an action 
for money paid, laid out and expended to the uſe of the defen- 
dants, and was tried at the Summer Aſſizes at Lancaſter, 1776. 
The defendants Mills and Magnall, were partners with one 
Bailey; and in order to raiſe money the partnerſhip had entered 
into bonds. In the year 1765, Bailey withdrew from the part- 
nerſhip; and wiſhing to be diſcharged from theſe bonds, ap- 
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the penalty of 
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plicatioh was made to the plaintiff to become ſurety inſtead of forfeited be- 


Bailey. He did ſo. Upon which the former bonds were de- 
livered to Bailey to be cancelled. The bonds became due; then 
the defendants became bankrupts. When the obligees had got 
as much as they could from the partnerſhip eſtate, and which 
amounted to no more than 6s. in the pound, they came upon 
the plaintiff for the reſidue, He accordingly paid it; and then 
brought his action for money paid, laid out, and expended. —At 
the trial an objection was made that the bonds were not executed by 
Magnall; in anſwer to which, an affidavit was produced by Mag- 
nall, in which he admitted he was liable as well as the reſt, and 
would have executcd the bonds if he had been in the country at 
the time, Upon this, the jury found a verdict for the plaintiff. 

The cauſe was argued laſt term by Mr, Wallace and Mr. Lee for 
the plaintiff, and by Mr. Danning for the defendants : And two 
queſtions were made; iſt, Whether a ſurety in a bond, who 
pays the debt after a commiſſion of bankruptcy iſſued againſt his 
principal, can maintain an action againſt his principal for the mo- 
ney ſo paid, the bond being forfeited before the bankruptcy, and 
the principal in poſſeſſion of his certificate? 2dly, Whether the 
defendant Magnall was liable, not having executed the bonds? 
With reſpect to the latter queſtion, the court, upon a ſuggeition 
that the affidavit of Magnall was a ſurpriſe upon him at the trial, 
ordered the cauſe to ſtaud over to this term. Upon the firſt 
queſtion it was argued in ſupport of the verdict, that the plaintiff 
not having paid the debt till after the bankruptcy, clearly could 
09 not 
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not have been admitted a creditor under the commiſſion; be- 


1777. 


T cauſe he could not ſwear that the defendant was juſtly and truly 
verſus indebted to him before the date and ſuing forth of the commit. 


Mir rs, Za. ſion: And the caſes of Chilton verſus Wifin, Trin. 8 Geo. z. C. 
B. 3 Will. 13. Goddard verſus Vanderheyden, Thid. 12 Geo. 3 


C. B. 3 Wrlſ. 262. ſince reported allo in 2 Blackft. Rep. 794. 


were cited. . 
For the defendants contra, it was contended, that the debt 


being due to the obligees, and the penalty forfeited at the time 
the commiſſion iſſued, was compleatly diſcharged and done away 
by the certificate. If fo, the ſubſequent payment by Tayhor 
could not revive the debt, and give a new cauſe of action to him 
as a new creditor. That the operation of the certificate as de- 
clared by the ſtatute was, to diſcharge the bankrupt from all his 
then debts; not from all his Hen creditors. But if, when dil. 
charged from an action by one creditor, he were to remain liable 
at the ſuit of another for the /ame debt, it would in effect be no 
diſcharge at all. Beſides, in this caſe, the original creditors 
had actually received a dividend from the detendant's eſtate of 
65. in the pound, and there might be a proſpect of more. If fo, 
the plaintiff ought to reſort to the commiſſion, and to ſtand in the 
lace of the original creditors : but, as againſt the defendants, he 
was clearly barred by the certificate. Upon this ground, the court 
ſeemed clearly of opinion againſt the new trial; and that the 
certiacate, though it was a diſcharge to the defendants as againſt 
the original obligees who had ſought relief under the commiſſion, 
yet was clearly no bar to the plaintiff's demand, which accrucd 
ſubſequent to the commiſſion. But they ordered it to ſtand over 
upon the ground of ſurpriſe. When it came on again this day, 
this latter ground ſeemed to be abanuuncd; and the firſt only 


relied on. | 
Mr. Dunning and Mr. J/l/on for the defendants. Mr. Wallace 
for the plaintiff. To 
Lord Mansfield. When this cauſe came on laſt term, the 
court gave an abſolute opinion upon this point, and diſpoſed of 
it; they only gave leave for the defendant to file an affidavit as 
to the matter of ſurpriſe that was ſuggeſted, and to argue it 
upon that ground if he thought proper. But ſuppoſing the 
queſtion ſtill open, I continue of the fame opinion: And this 
caſe is not harder than every other caſe of a debt ariſing er 
bankruptcy upon a pre-exiſting ground. At the time of the bank— 
ruptcy, the defendants were not indebted to Taylor? He clearly, 
therefore, could not come in as a creditor under the commiſſion. 


He 
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He was not dammijied at that time: And fill damnified (which 
he could not be till he had been called upon and had paid) he 
could not bring an action. He did vt pay till after the com- 
miſſion iſſued. Conſequently, his whole damage and cauſe of 
action aroſe after the bankruptcy ; and therefore could not be 
diſcharged by the certificate. So the caſe ſtands as to the plain- 
tiff. With reſpect to the money received by the original cre- 
ditors under the commiſſion, it is a diſcharge of ſo much of the 
debt; and the ſurety is only liable for the remainder : Conſe- 
quently he can recover no more againſt the defendants. Bat as to 
hat, he is a new creditor, and a is not barred by the cer- 
tificate. 

from any where the cauſe of action, though it ariſes after the 


bankruptcy, is founded on a pre-exiſting ground. 


jean, Willes, and Aſhburſt Juſtices, were of the ſame opinion. 
Per Cur. Rule for a new trial diſcharged. 


ERNST er al ver ſaus SCIACCALUG A; 


* A R. Dunning ſhewed cauſe againſt the defendant's being 
1 diſcharged out of cuſtody upon filing common bail. He 
had been diſcharged under the inſolvent debtors act 16 Geo. z. 
c. 38. and afterwards held to ſpecial bail for a debt accrumg ſub- 
ſequent to the 22d of Fanuary 1776, wiz. in May following. 
Mr. Dunning admitted, that by et. 33. no perſon diſcharged 
under this act, could be arreſted for any debt contracted or grow- 
ing due before the 22d of January 1776. But the legiſlature, 
foreſeeing a caſe might happen, where a party might be incebt- 
ed for a cauſe of action ſubſequent to that time, had by the 
next ſection (34.) expreſsly provided, “ that no priſoner ſhould 
be diſcharged of any debt /u6/equent to the 22d of January 
* 1776: And if any priſoner ſhould ſtand charged with debts 
„previous, as well as ſubſequent, to that day, the juſtices 
e thould diſcharge him as to the previous debts, and remand him 
for all debts he ſhould ſtand charged with in cuſtody ſubſe- 
% quent to the ſaid time.” That here the debt, though in- 
curred previous to the defendant's being diſcharged, was not 


17. 


TAYLOR 
Ver/us 
MiILLS et al. 


A 


It ſeems to me an extreamly clear caſe, and not different 


Same day. 


contracted till long after the 22d of January; therefore, could 


not be diſcharged under this act: And conſequently, the de- 


tendant was rightly held to bail. 
Mr. 


N 
2 
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Mr. Howorth contra, ſaid, the doubt in this caſe aroſe upon | 


the 22d ſection of the ſtatute; by which it was enacted „that 
« the creditors of any perſon diſcharged under that act, may com- | 


©, mence any ſuit againſt ſuch priſoner for the recovery of ; any 


„. ſym which hall be due at the time of his diſcharge, but ſhall 


* not hold ſuch priſoner to ſpecial bail.“ That theſe words 
* at the time of his diſcharge” meant to tics all debts due at 
that time; and therefore, this being confeſſedly a debt previ- 
ous to the defendant's diſcharge, the plaintiff, by the expreſs 
words of the act, was precluded from holding him to ſpecial 
bail. He therefore prayed the rule might be made abſolute, 
Lord Mangſield. Nothing can e than this caſe. The 
act does not mean to diſcharge any debt contracted after the 22d 
of January 1776. The legiſlature has expreſsly drawn the line 


there. Here the debt, though contracted before the defendant's 


diſcharge, was ſubſequent to the 22d of January Clearly there- 
fore he might be held to ſpeczal bail. 
Afton Juſtice. It is plain, upon looking into the different 


| clauſes of the act, that the juſtices have no power to diſcharge 


from any debt due after the 22d of January. The words of 
the 33d clauſe are,“ that no perſon ſhall be arreſted for any debt 
« contracted before the 22d of January 1776. The gift 


clauſe makes it ſtill clearer. A man might be charged in 


cuſtody, but not in execution. The act therefore, reciting 
« that certain evils have ariſen from the future effects of debtors 
„being made liable, provides, that ſuch future effects only 
« of ſuch perſons as are there particularly mentioned ſhall be 
liable to be taken in execution.” Another caſe might happen; 
a man might not be charged at all, therefore, the 42d clauſe 
ſays, if any action ſhall be commenced after ſuch time you 
„ ſhall not impriſon the debtor's perſon, nor proceed againſt 
« any effects not mentioned in the antecedent clauſe.” All 
theſe clauſes clearly relate to debts previous to the 22d of 
Fanuary only. But here the debt accrued ſabſequent to that 
time. Therefore the rule muſt be diſcharged. 

Willes Juſtice. On the laſt day of laſt term I had ſome doubts, 
but now I am fatisfied. 

* 1 I am of the ſame opinion. 

Per Ler- Rule diſcharged. 
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CHARTER verſus JAQUES et al. 


Is came before the court on a rule to ſhew cauſe why 
TP the defendants ſhould not be diſcharged upon filing com- 
mon bail. They had been held to bail in an action of frover 
upon an affidavit, in which the plaintiff ſwore, “ that the de- 
« fendants (in number ten) had poſſeſſed themſelves of divers 
0e goods belonging to him the plaintiff, and had refuſed to deli- 
« ver them up ; and that rh or fome of them had converted and 
« diſpoſed of them to their own uſe. Mr. Dunning who 
ſhewed cauſe inſiſted, that if the latter words “ they or ſome of 
« them, &c.” were ſtruck out, the other part of the affidavit was 
ſufficient to hold the defendants to bail; it being poſitively * 
ſworn that the goods were in their poſſeſſion, and that they had 
all refuſed to deliver them up. 

Mr. Mangſield and Mr. Morris in ſupport of the rule inſiſted, 
that con verſion being the gift of the action, the words hey or 
« ſome of them” were not ſufficiently preciſe to hold the defend- 
ants to bail; and if not, the other words alone clearly were not 
ſafficient ; poſſeſſion and refuſal being only evidence of a conver- 
fion. Mr. Morris added, that ſuppoſing the other words would 
have been ſufficient alone, yet being rendered uncertain by what 
followed, the whole was bad; and cited 4 Bur. 2126. Cham- 
pion verſus Gilbert, to that purpoſe. 

Lord Mansfield. The only queſtion is, upon the particular 
words of the affidavit. The plaintiff ſwears poſitively, that 
all the defendants have poſſeſſed themſelves of the goods, and 
that they have all refuſed to deliver them up: Which is of .it- 
ſelf a converſion, They could not have refuſed to deliver the 
goods up, unleſs they had been demanded ; and if all the de- 
fendants did not refuſe to deliver them up, the plaintiff is per- 
jured. The ſubſcquent words “ that 7hey or ſome of them have 
converted“ are ſur pluſage. | 

LID Let the rule be diſcharged. 
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Saturday, 
Jan. 25th, 


Election of 


the mayor. 


Election of 


the aldermen. 


R k x verſus MOND Ax. 


HIS was an information in nature of guo warrants againſt 

the defendant; to ſhew by what authority he exerciſed the 
office of alderman of the borough of Portſmouth. The defendant, 
by way of plea, ſet forth a charter made in the 13th year of Car. 
iſt: And that he was duly elected under the charter. At the 
trial, the jury found a ſpecial verdict, the material facts of 
which were as follows: That by a charter made in the I 3th 
year of Charles the 1ſt, the mayor, burgeſſes, and inhabitants of 
«© Portſmouth were declared to be incorporated by the name of 
« the mayor, aldermen, and burgeſſes of the ſaid borough, and 
* were to conſiſt of a mayor, twelve aldermen, &c. That after 
* nominating the firſt mayor and twelve aldermen the charter 
« provided for the future election of the mayor and aldermen ag 
© follows: That the mayor, aldermen, and burgeſſes for the 
% time being, or the greater part of them, from time to time, 
* may, and ſhall have power and authority yearly, on every 
„Monday ſevennight before the feaſt of St. Michael the Arch- 
angel, to aſſemble themſelves together or the greater part of 
* them at the Guilaball, &c. and to continue there till zhey, or 
« fhe greater part of them then and there aſſembled, ſhall name 


* and ele& one of the aldermen of the borough, &c. to be 


* mayor of the ſaid borough.” —* That if at any time it ſhould 
* ſo happen that any one or more of the aldermen of the ſaid 
* borough for the time being ſhould die or be removed, that 
e then and ſo often it ſhould be lawful for the mayor and the ref 
* of the a/dermen for the time being, or the greater part of them, 
* to ele or prefer one or more others of the burgeſſes of the 
« ſaid borough for the time being to be an alderman, or alder- 
% men, of the ſaid borough, &c.” The ſpecial verdict then 
ſtated, that from the time of the granting and acceptance of the 
ſaid charter, whenſoever it has happened thrat any alderman hath 
died or been removed, the mayor and all the other aldermen, 
or the major part of them, have afſembled themſelves together, 


Se. and have concurred, and have uſed and been accuſtomed to 


concur, in ſuch election. That on the 3d of May, 1775, there 
was only a mayor, v2. Philip Varlo, and five aldermen, viz. 
Sir Edward Hawke, Jobn Carter, Edward Linzee, T. White, 
and W. White, and no more; the ſeven remaining offices being 

vacant 
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vacant by death. That on the ſaid 3d of May, 1775, Philip 
Varlo, John Carter, Edward Linzee, T. White, and W. White, 
(the ſaid Sir Edward Hawke being abſent and reſiding without 
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— 
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verſus 


the reach of ſummons) aſſembled themſelves at the Guildhall for Moxvar. 


the purpoſe of electing ſeven burgeſſes to fill up the vacancies. 
That previous to any election being had, F. Carter, T. White, 
and W. White, proteſted againſt the meeting. That Yarl the 
mayor called on Carter and the two Yhites to nominate proper 
perſons to fill up the vacancies, which they then omitted to do; 
that thereupon Varlo, the mayor and E. Linzee delivered in a liſt 
of ſeven perſons, of which the defendant Monday, who was duly 
qualified, was one: That two, viz. Varlo the mayor, and Linzee 
one of the aldermen ſo met, elected theſe ſeven : But that the other 
three aldermen, viz. Carter and the two Whites, proteſted and 
voted againſt them. That Monday was placed firſt on the liſt, 
as being the propereſt perſon to be ſenior alderman. That 
then Carter and the two Whites delivered in a liſt of ſeven 
other burgeſſes; upon which Yarla and Linzee made an ob- 
jection to three of them, for not having taken the Sacrament ; 
and to three others, for non-refidence; both which grounds of 
objection were Eno nn to Carter and the two Whites at the time 
of the election. That in other reſpects the above ſix perſons 


were all duly qualified ; and that Goodwin, who was the ſeventh, 
was qualified in every reſpect whatſoever. Six iſſues were taken 


on the plea: The queſtion on the ſpecial verdict aroſe upon the 
fourth and ſixth; the other four were found for the defendant. 

Mr. Serjeant Groſe for the plaintiff, after ſtating the ſpecial 
verdict as above, argued as follows: The queſtion is, Whether 
the defendant Monday was duly elected? "That queſtion depends 
upon the conſtruction of the charter; whether the words 7he 
greater part of them,” in the proviſion relative to the election 
of aldermen, means a majority of the mayor and aldermen th 
in being, or a majority of thoſe preſent at the time of election. 
I ſhall contend they mean a concurrent majority of the then exiſi- 
ing body of mayor and aldermen. If I am right in this conſtrue- 
tion, there is an end of the queſtion ; for it appears by the ſpe- 
cial verdict, that the defendant was not choſen by a majority of 
the exiſting body. But ſuppoling the conſtruction ſhould be (as 
contended on the other fide), that a majority of the mayor and 
aldermen preſent may elect; ſtill I ſay, the defendant was not 
duly elected. 1ſt. The election muſt be by a concurrent majority 
of the then exiſting body. The words of the charter are, na- 
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for pars eorum.” Theſe words have been differently conftrueg 
in different charters. They may, from the neceſſary conſtruction 
of ſome charters, as applied to an indeſinite body, mean a ma- 
jority of thoſe preſent; as applied to a-de//nzite body, a majority 
of the cxiſting body at that time. But here, I ſay, from the 

neceſlary conſtruction of the words of the.charter, ſupported by 
conſtant zuage, the majority of the exiſting body of mayor and 
aldermen muſt concur in the election of an alderman. This js 
apparent, 1ſt from the direction relative to the election of the 
mayor. The corporation is to conſiſt of a mayor, twelve alder- 
men, and an indefinite number of burgeſſes. The mayor is to 
be choſen by the indefinite number of mayor, aldermen, and 
burgeſſes; and for this purpoſe the charter directs, “that the 
* mayor, aldermen, and burgeſſes, or the greater part of them, 
& ſhall have power and authority to affemble themſelves, or the 
greater part of them, at the Guildhall, on a certain day, and 


to continue there, till hey, or the greater part of them, 


te there Zhen Fan ſhall name and elect one of the aldermen 
* to be mayor,” So that, where the charter intended the election 
ſhould be by the majority of thoſe aſſembled, it has directed it in 
expreſs terms. But in the clauſe which preſcribes the mode of 
electing the aldermen, the direction is, “that the whole exiſt. 
«ing body or the major part of them ſhall ele.” The differ- 
ence therefore is preciſely .marked ; and the inference from it is 
deciſive. For if the charter had intended that both elections 
ſhould be by the majority of thoſe aſſembled, it would have made 
uſe of the ſame words in both cafes. I agree, if the w/age had 
been the other way, it might have afforded a ground for 
the court to favour the conſtruction which the defendant con- 
tends for; But here it 1s expreſsly found, that ever ſince the ac- 
ceptance of the charter, the uſage has conſtantly been, for the 
majority of the mayor and aldermen for the time being, to con- 
cur in the election of an alderman. Beſides, this is a corpora- 
tion by preſcription : So that the charter may have been accepted 

in part, and rejected in part: And if ſo, this uſage may have | 
been anterior even to the charter. Therefore, ſuppoſing it not 
to be evident upon the face of the charter itſelf, that the major 
part of the exiſting body of mayor and aldermen ought to con- 
cur, the age puts it beyand a doubt, that they muſt concur. 
If I am right in this part of the caſe, there is an end of ihe 
queſtion.— But 24h, ſuppoſing the election may be by a majority 


of the greater part of the exiting body then Es it is not pre- 
4 tended 
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tended on _ 25 ſide that the 1 Monday was * us 
by more than two. Now there were five members preſent. 
Therefore, even in that way of ſtating it, the defendant clearly had 
not a majority. But to this it will be anſwered, 1#, that the 
three could not invalidate the election by the two, but by voting 
for ſome other perſons who were eligible. In reply, I ſay, they 
id: For they voted for a lift of ſeven, of which the defendant 


was not one. I am aware that as to free of theſe ſeven it will 


be objected, that the votes in their favour were thrown away, 
becauſe they were non-re/izent, and the eleftors apprijed of the 
fact at the time. As to that, reſidence previous to a perſon's 


being elected alderman is not required by the charter. The al- 


dermen are to be elected out of the burgeſſes: And when elected 
aldermen, the charter directs that they ſhall be reſident, under 
certain penalties and fines impoſed. But as burg?//'s, previous to 
their becoming aldermen, they are under no obligation what— 
ever to refide : Conſequently, abſence can be no diſqualifica- 


tion. The next objection made to this liſt is, that three others 


bad not received the ſacrament within a twelve-month preceding 


the election; and that the electors were likewiſe appriſed of this 


fact. But I ſubmit that by the ſtat. 5 Geo. 1. c. 6. ſed. 3. it 
is plain, the election 1s voidable only, on that account, and nat 

raid: For by the words of that act it is provided, * that if the 
« party be not removed, or a proſecution commenced Ny fix 
« months, no incapacity or difability ſhall be incurred: And fo 
it was expreſsly decided in Crawford v. Powell, 2 Bur. 1016. 
If the election is only voidable, theſe perſons had certainly an 72- 
choate right, which might afterwards be perfected. Moſt clear- 
ly therefore, the defendant could not be elected at that time; 
becauſe no man can be elected ge bene e. But 34y, allowing 
for a moment that the {x perſons objected to were ineligible, 
the ſeventh, whole name is Goodwin, ſtands unobjrfted to: His 
election therefore was indiſputably good. If fo, how is it poſ- 
ſible that any one of the ſeven perſons propoſed and voted for by 


the /wo only, can be ſaid to be duly elected? For they were all 


voted for uno flatu; not ſeparately, and diſtinctly, one after the 
other; but together and at one and the fame time. Who then 
thall ſay aich of the ſeven hall be excluded, or which f ſhall 
be elected with Goodwin? It is impotiible ſuch an election can 
be good. Again, taking it that z2bree only out of the fx ob- 
jected to by the other fide were incligible, there muſt be four 

excluded from their liſt; which would make the abſurdity the 
nr 6U | greater. 
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greater. There could have been no means of deciding who 
ſhonld be excluded, or who ſhould remain elected, but by ſet- 
ting them all up again, which was not done. Therefore upon 
either conſtruction of the charter, whether the words ** maj; 
e pars corum be interpreted to mean the majority of the exiſt. 
ing body, or the greater part of the members preſent, the de. 
fendant clearly was not duly elected. | 

Mr. Buller contra for the defendant. As to the uſage, no 
ſuch uſaze was ever ſtated in a ſpecial verdict before, nor can 
it have any thing to do with the conſtruction of the charter, 
It only proves that the corporation hitherto have always acted for 
the beſt, and been unanimous in the choice of the perſons 
elected. In the preſent caſe, three of the members have en- 
deavoured to obſtruct the election. They were called upon to 


nominate proper perſons, which they refuſed to do : Upon this, 


the to other members preſent nominate a liſt of ſeven, and pro- 
ceed to election. Inſtead of voting, the three proteſt both againſt 
the election and the elected. But it is ſettled that the mere 
difjent of the majority, will not invalidate an election by the i- 
nority, unleſs they vote for ſomebody elſe. The ſpecial verdict 
ſtates, that they d vote for other perſons. But I ſhall con- 
tend that theſe perſons, were to their knowlege incapacitated 
at the time. The queſtion therefore is, Whether the 7hre: 
could by ſuch conduct prevent the 7wo from filling up the va- 
cancies with proper and eligible perſons ? 

Much argument has been made upon the conſtruction of the 
words ** major pars eorum.” With reſpe&t to that, the firit 
thing to be inquired into is, Whether there was a legal aſſem— 
bly? Now, I admit that by the charter the majority of the 


exiſting body muſt meet; and here all but one met. The al- 


ſembly therefore was legally conſtituted. If ſo, it is ſettled, 


that the majority of the body, legally met, have a right to ele. 


This reduces the caſe to the fact of the election itſelf. But ii, 
as to this being a borough by preſcription ; it is not ſo ſtated in 


the ſpecial verdict, nor is the aſſertion warranted in fact. But 


if it were, a corporation cannot accept a charter in part and 
reject it in part; but muſt receive or refuſe it in foto: And ſo 
it was expreſsly decided in the caſe of Yarmouth. The queſtion 
then is, Whether the three could, by the proceedings ſtated 


in the ſpecial verdict, prevent the other 749 from filling up 
| the vacancies? I ſhall prove from a variety of authorities that 


they could not. iſt, It is clear upon the face of the verdid, 
S | that 
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that they knew of the incapacity of the /; that they were non- 
reſidents ; diffenters, and had not taken the ſacrament. With 
reſpe& to the non-reſidents it has been aſked, how it appears 
by the charter that non-refidence is a diſqualification ? I anſwer, 
that though the charter does not expreſsly provide that every 
burgeſs ſhall refide, it does not follow that every burgeſs 
is to abſent himfelf from the borough. There will always 
be ſufficient who do reſide. and they are the perſons who 
ought to be choſen. As to the aldermen, the charter and 


all the circumſtances ſhew, that they muſt be reſident. If 


the mayor is ill, one of the aldermen muſt act as his deputy : 
They are the judges of record, they are to hold the courts, &c. 
in ſhort, they are to perform various requiſites, all which ſhew 
they muſt reſide. And by law they ought to do ſo. In 4 Mod. 
36. it is laid down, * that every alderman ought to be a citizen 
and inhabitant of the city where he is an alderman :” and in 
Comb. 197. S. C. Eyre Juſtice ſays, * reſidence is incident to 
the duty and place of an alderman.” Carthew 227. Vaughan v. 
Lewis, S. P. If ſo, non-reſidence is a cauſe for not admitting 
an abſentee to be alderman : For in 5 Co. 58. it is laid down, 
that whatever is ſufficient cauſe to deprive an incumbent is a 
good caule to refuſe him.“ | 

As to the three who had omitted to take the ſacrament, the 
ſtat. 13 Car. 2. c. 12. expreſsly enacts, That no perſon ſhall 
be choſen who has not received the ſacrament within a twelve- 
month preceding the election; and in default of doing ſo, the 
* election ſhall be void.” And ſoit was determined in Hærriſon 
verſus Evans*, 5th July, 1762. 

That was an action of debt on a bye-law brought by the 
chamberlain of London, againſt the defendant for not accepting 
the office of ſheriff. The defendant by way of plea ſtated, that 
he was a diſſenter from the church of England, and had always 
attended the adminiſtration of the ſacrament according to the 
forms of his own religion, and that he could not in conſcience 
receive it according to the rites of the church of England. The 
queſtion was, whether he was liable to the penalty of the bye- 
law or could ſerve the office? Lord Chief Juſtice Vilmot in de- 
livering the judgment ſaid, ©* The ſtat. 13 Car. 2. c. 12. is not 
© only addreſſed to the elected, and a prohibition upon them, 
but a prohibition laid down to the electors, if they have 
< notice: The legiſlature has. commanded them not to chuſe a 
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*-non-conformitt, becauſe he ought not to be truſted. And 
* Evans, by refuting to take the ſacrament, has negatived the 


election.“ Both the-ſtatute, therefore, and authorities ſay the 


election is void: Conſequently with reſpect to any legal effect or 
operation, it is as if there had been no election. But it is ſaid, 
this objection is aided by the ſtat, 5 Geo. 1. c. 6. ect. 3. and the 


election by that act is rendered voidable only, and not void. That 


ſtatute however has no relation to the preſent caſe: It applies 
only to perſons who are in a&ua/ poſſeſſion of the office, and 
was made to quiet ſuch poſſeſſion, if no legal remedy was pur- 
ſued within a certain time: And upon that ground it was that 
the caſe of Crewford verſus Powell was decided. But theſe per- 
ſons never were in poſſeſſion of the office: The objection was 
made at the time of the election; therefore the ſtat. 5 Geo. 1. 
c. 6. could not vary the operation of the ſtat. 13 Car. 2, And 
ſo Lord Chief Juſtice Milmot ſaid in Harriſon verſus Evans. 

If the fix were diſqualified, and the corporation were previ- 
ouſly appriſed of their incapacity, the only remaining queltion 
ie, whether the Zwo had a power to elect, and whether the per- 
ſons choſen by them were duly elected? It is aſked, which fix 
of the other liſt ſhall be ſaid to be daly elected with Goody ? 
As to that, when there are fix vacancies, and fix candidates 
propoſed, and each candidate is choſen to fill the vacancy that 
correſponds to the order in which he ſtands upon the lift, it is 


the lame thing as if each had been elected ſeparately. The 


ſpecial verdict fates © that Monday ſtood fit upon the liſt, as 
being the properett perſon to fill the office of fentor alderman.” 

It che I can ſhew, either from principles or authority, that 
the ru who voted for him had a power to ele, there can be 
no doubt of his being duly elected. —T'wo requiſites are neceſſary 
to make a good election. 1. A capacity in the eleffors. 2. A 
capacity in the elected: And unleſs both concur the election is 


a nullity. With reſpect to the capacity of the eleclors, their 


right is this: They cannot ſay there ſhall be xo election; but 
they are to elect; therefore, though they may vote and ihe | 
one to fill an office, they cannot ſay that ſuch à one ſhall not 
be preferred ; or, by merely ſaying, We gi gent to every one pro- 
% poſed,” prevent any election at all. Their right conſiſts in an 
affirmative, not a negative declaration. Conſequently, there is 


no effectual means of voting againſt one man, but by voting for 


another ; > and even then, if ſuch other perſon be unqualified, and 
the elector has notice of his incapacity, his vote will be thrown 
* away. 
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away. The elt caſe upon this point, is Regina verſas Bo 
awen. Paſch. 13 Ann. B. R. There ten voted for Roberts, 
who was a qualified perſon, and ten for the ge efendant, who was 

incapacitated on account of non-inhabitancy. Lord Chief Juſ- 
tice Parker and the whole court held, © that the votes given for 
the latter were thrown away, and Roberts duly elected.“ That 
was the caſe of an egual number: But a minority does not vary 
it, For in Rex v. Withers, Paſch. 8 Geo. 2. B. R. five voters 
out of eleven, voted for the defendant upon a Angle vacancy of a 
| burgeſs for the borough of Weftbury : Six others voted for aus 
perſons gorntly e And the court held, that the double votes were 
abſolutely thrown away. So in Taylor verſus mayor of Bath, 
Mich. 15 Geo. 2. B. R. Twenty-eight electors being aſſembled, 


14 voted for A. 13 for B. and one for C. A. who had the 14 


votes was unqualified, and his incapacity known to the electors 
at the time. Lee Chief Juſtice, in his direction to the jury 
| faid, that the votes given to A. with notice of his incapacity, 
| were thrown away. It afterwards came before the court, when 
Lee, Chief Juſtice, compared it to the caſe of voting for a dead 
man, and held, that B. who had the 13 votes was duly elected: 
| And Page Juſtice ſaid, ** That in ſuch cafe a minority of to 

„only would have been ſufficient to elect the other candidate.” 
The ſame doctrine is laid down in Oluenow verſus Mainwrigbt, 
2 Bur. 1017,—Here it is expreſsly found, that the three knew 
of the incapacity of the fx perſons now objected to; therefore, 
their votes as to them are entirely thrown away. If fo, the right 
of election being in the majority of the mayor and aldermen or 
the time being, and ſuch majority having met, the afſembly was 
duly conſtituted ; and the election of the defendant, though by 
a minority, was clearly a good election. 

Lord Mansfield, Is there any caſe where the charter has 
directed the election to be by the majority of the body, in which 
it has been held that a leſs number than a majority of the 
whole corporate body can elect? For inſtance, ſuppoſe the 
corporate body conſiſted of twelve; and two were dead, Is 
there any inſtance where the charter has ſaid the election ſhall 


be by a majority of the body; in which it has been held that 4x, 


which are a majority of the remaining ten, were ſufficient to 


elect? 
Aon Juſtice. In the caſe of Rex verſus Reeſe, and Rex verſus 


1777. 
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verſus 
Mod Dar. 


Newſham, common council man of Carmarthen®* it was clearly „ Paſch. 
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underſtood that if the major part of the corporation had been 


dead, it would have been in fact diſſolved, or at leaſt thoſe why 


ſurvived could not have aſſembled for the purpoſe of an election. 


But here the words ſeem to confine it to a majority of the mem- 


bert for the time being. 

Lord Mansfield. The general queſtion is, Whether the lee 
dant Monday was duly elected an Alderman? That depends upon 
two particular queſtions: iſt, Whether the aſſembly was duly 
conſtituted according to the directions of the charter, for the 
purpoſe of an election. —adly, If it were, Whether the body ſo 
aſſembled have proceeded duly and regularly to the election of 


the defendant. As to the, it has been argued on both ſides, 


that a majority of the mayor and aldermen or the time being, are 


ſufficient to conſtitute the aſſembly ; though they do not make 


a majority of the whole corporate body appointed by the charter, 
Therefore I will not ſtart a point not agitated at the bar, when 
the conſequences might tend to a diſſolution of the corporation. 
J will take it for granted, that a majority of the mayor and 
aldermen for the time being, was ſufficient to conſtitute the cor- 
porate aſſembly: And the fact found by the ſpecial verdict is, 
that the majority of thoſe in being did meet. When the afſem- 
bly are duly met, I take it to be clear law, that the corporate 
act may be done by the majority of thoſe who have once regu- 


larly conſtituted the meeting. The remaining queſtion is, 


Whether the defendant was culy choſen by a majority of the 
perſons ſo aſſembled ? 


There are different kinds of elections: Thong of members of 


parliament, verderors, corporators, Sc. and different queſtions 
may ariſe out of each. Therefore, they muſt not be confounded 


together: And the preſent caſe muſt ſtand upon its own circum- 
ſtances. Upon the election of a member of partiament or a ver- 
deror, where the clectors 7u} proceed to an election, becauſe 
they cannot ſtop for that day, or defer it to another time, there 
muſt be a candidate or candidates: And in that caſe, there is 
no way of defeating the election of one candidate propoſed, but 
by voting for er But in the buſineſs of corporations, it 
is a different thing. 

This is a motion in the hape and under the name of a propoſal 
made to the body, by the mayor, who is the preũding officer, with 
the concurrence of one of the aldermen. But the eſſential part 
IC that it is made by the mayor, and he propoſes / even perſons 
together in one liſt to fill up ſeven vacancies. The queſtion 


put 
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put, upon theſe ſeven perſons ſo propoſed, is not, which of them 
| ſhall be elected aldermen, but whether the /n ſhall be alder- 
men ? The only anſwer to be given to ſuch a queſtion is, yes or 
0. Suppoſe he had put it upon an individual. I propoſe 
« F. S, Is it your pleaſure that J. S. ſhall be choſen alder- 
„ man?“ The anſwer muſt have been, yes or no. It is not a 
queſtion which of tw00 candidates ſhall be prefered : but whether 
theſe ſeven perſons ſo propoſed ſhould be choſen. Upon that 
motion there is a majority againſt them both in ſabſlance and 
rm. That makes an end of the whole, and renders it unne- 
ceſſary to go into the reſt of the caſe. But I will juſt obſerve 
upon it. What ſort of an election is this, where the mayor 
propoſes ſeven perſons at once? The electors might be inclined 
to vote for one, two, or three of them, and againſt the others; 
therefore they ought to have been put up in a regular way and 
polled for, one by ene, and yes or no ſaid to the propoſal of each 
reſpectively. Such a complicated caſe never exiſted before. 
And what have the majority in fact done? They have voted for 
one, who is clearly well qualified, and duly choſen. So indeed 
are Three more to whom-in fact there was no ſolid objection ; 
for non-refidence is no objection under this charter. If the doc- 
trine we have heard to day reſpecting non-refidence were to ob- 
tain, it would be of very extenſive conſequence indeed ; and 
perhaps ſhake the conſtitution of half the boroughs in the king- 
dom. We all know that in /me boroughs, refdence is a prece- 
dent qualification. In fifty others it is not, Here, it is not a 
precedent qualification for a huge to be elected an alderman. 
All the charter requires is, that e er he ij elected, he ſhall be 
reſident :—As-to the objection to the three others, becauſe they 
had not taken the ſacrament according to the rites of the church 
of England, I incline to Mr. Buller's reaſoning, that the tat. 
5 Geo, 1.c.6. operates rather as a protection to the poſſeſſion, and 
as a bar to the remedy. If a man under this diſability has been 
in poſſeſſion fix months, there ſhall be no remedy to turn him 
out: His-title ſhall not afterwards be queſtioned on that ground. 
It is ſimilar to the rule laid down by this court in reſpect of in- 
formations where the party has been in poſſeſſion twenty years. 
But if this objection is made recently before any poſſeſſion; as ſup- 
poſe the party upon being refuſed to be ſworn ia was to apply for 
a mandamus, and the anſwer on the application ſhould be, that 
the ground of refuſal was becauſe he had not taken the facra- 
ment, I ſhould think it a ſafficient objection. It is the poſſeſ- 
uon only that is protected; and that, not till after the expira- 
* dien 
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with the ſame view. 
maſter to report the expence of the impertinent and unneceſſary 


tion of ſix months. The object of the act was to leſſen the 
rigour of the ſtat. 13 Car. 2. made in wariner times; and that 
has gone a great way.—Upon the whole, my opinion is, that the 
election of the defendant cannot be ſupported. For there are 
clearly four of the other liſt duly elected. His poſſeſſion there. 
fore is both againſt Heir right, and againſt _ PAY of the 
majority. | 
I think it neceſſary to obſerve upon one thing more, which [ 
took notice of when this matter came on before: Though this 


is a borough cauſe, end a litigation with a view to the election of 
repreſentatives for the borough, there ſhould be a little con- 


ſcience, for decency's ſake. But in order to load the parties 
with expence, this monſtrous ſpecial verdict has been made up, 


and the whole charter ſet out from beginning to end. Upon a 
former occaſion a volume of unneceſſary athdavits were made 


Therefore I order it to be refered to the 


prolixity of the matter contained in this ſpecial verdict. 
The three other Judges concurred. 
Per cur : Judgment pro rege. 


PaTTisoN wer/us BAN K Es. 


I IS was an action of debt upon bond dated the 1 5th of 
May 1770, conditioned for the payment of an annuity. 
The defendant pleaded bankruptcy. Upon the bond being pro- 
duced in evidence, the condition recited a leaſe for term of 
years, commencing in the year 1761, from the biſhop of Carliſe 


to Hole and others, which by aſſignment veſted in the plaintiff's 


teſtator, The plaintiff's teſtator aſſigned this leaſe to the defend- 
ant for an annuity, and the condition of the bond was for the 
regular payment of the annuity during the reſidue of the term, 
and for the performance of covenants. At the trial it was prov- 
ed that the leaſe had been ſurrendered to the biſhop, fo that the 
bonds ſtood merely as a ſecurity for payment of the annuity. 
At the time of the act of bankruptcy and the commiſſion iſſued, 
the penalty was not forjeited, the annuity having been regular- 
ly paid up to that time. A verdict was given for the plain- 
tiff, fubject to the opinion of the court on this queſtion ; Whe- 
ther this were a ſecurity within the ſtat. 7 Geo: 1. c. 31. all the 


payments being fixed at certain periods; though the bond itſelf 
3 2. 5 Was 
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on Medneſday, November 2oth, in Michaelmas term laſt, when 
Mr. Wallace, on the part of the plaintiff, mentioned the caſe of 
Swaine verſus Demattoes in 2 Str. 1211. But that caſe appear- 
ing ſtrongly againſt him, and it being ſuggeſted on the other 
fide, that the Court of Common Pleas had. ſeveral times re- 
cogniſed it as an authority, Mr. Vallace gave the queſtion 12 
and the court accordingly ordered judgment to be entered for 
the defendant. But the next day Lord Mangſield ſaid, Mr. Wal- 
lace had been ſurpriſed by the above aſſertion: For enquiry had 
been made of the judges of the Common Pleas, and ſo far from 
recognizing the caſe in Strange to be law, they were rather 
of opinion it was not law. The court therefore ordered the caſe 
to ſtand in the paper for argument this term upon the queſtion, 
whether ſuch a bond was within the ſtat. 7 Geo. 1. c. 31. ? 

Mr, Chambre for the plaintiff argued, that the ſtatute could 
not extend to any other caſes than thoſe particularly recited in the 
| preamble viz. © Securities for the ſale of goods and merchan- 
« dize.” That this was manifeſt not only from the words of the 
preamble, but from the enacting clauſe. iſt, The words of the 
preamble recited no other ſecurities. 2dly, The only enconvenience 


mentioned in the preamble, was the inconvenience arifing from the 


*« bankruptcy of the buyer of ſuch goods.” Nothing therefore 
could more expreſsly confine it to the caſe of debts contracted 
in the courſe of trade, than the preamble did.—The only re- 
maining queſtion was, whether the proviſions of the enacting 
clauſe extended further. As to that, the words“ for the remedy 
* whereof,” could be referable only to the miſchief before re- 
cited. It was true, the expreſſion * all and every perſon and 
« perſons who have given credit,” in a general unqualified ſenſe, 
were applicable to every common lender of money; but here the 
ſubſequent words ** 67 ſuch ſecuritres as aforeſaid,” plainly ſhew- 
ed, the legiſlature meant ſuch perſons and ſuch ſecurities only 
as the preamble had before particularly ſpecified. It would 
perhaps be contended that the words, ** ſuch ſecurities” were 
referable only to the form of the ſccurities enumerated i in the 
preamble, v:z. bills, bonds, and promiſſory notes:“ But by 
what rule of conſtruction could they be made applicable to the 
| form and not to the ſubſtance before deſcribed ; vis. for goods 
ſold upon credit. According to ſuch a conſtruction, if the 
vendor were to take a covenan? to pay the money at a future day, 


inſtead of a bond, Cc. he could not be admitted to prove his 
| 0 d debt 


was not given for goods ſold and delivered, or for a debt con- 
tracted in the courſe of trade. This caſe came on to be argued 
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debt under the commiſſion. He added, that this was not the 


only ſtatute in which the legiſlature, meaning to remedy incon- 
veniences in trade, had confined the remedy entirely and ex- 


cluſively to ſuch inconveniences only: And inſtanced the ſtat. 
19 Geo. 2. c. 32. As to the caſe of Swaine verſus De Mattos, 
2 Str. 1211. it was only a nf privs caſe, and the note itſelf ex- 
tremely ſhort ; therefore, entitled to very little weight, againſt the 
plain import and meaning of the ſtatute. 

Mr. Hood for the defendant contra contended, that this being 
a remedial law, the words of the enacting clauſe could not be 
reſtrained by the preamble. That they were general, vis. all 
% and every perſon or perſons;” (not, merchants and traders 
only) © who have or ſhall give credit on ſuch ſecurities as afore- 
«« faid to any perſon who ſhall become bankrupt, upon a 2994 
„and valuable confideration bond fide, for any ſum or ſums of 
money, or other matter or thing. Nothing can be more 


general: And they are a deſcription of the conſideration, not of 


the form of the ſecurity. The intention of the legiſlature was 


only to put debts payable in future upon a day certain, on the 


ſame foot as debts actually become due; whether ſuch debts 
were or were not contracted for goods ſold or in the courſe of 
trade. In 7. ully verſus Sparkes, 2 Lord Raym. 1546. the only 
ground of decifion was that the debt was a contingent debt; and 
the court took no notice of its being for a matter out of trade; 
vi, upon a marriage bond; which would alone have been ſuth- 
cient, if this were a good objection. But it clearly is not. The 
ſtat. 5 Geo. 2. c. 30. /ef. 22. meaning to extend the benefit 


of the ſtat. 7 Geo. 1. c. 31. ſtill further, by allowing the cre- 


Gitors there deſcribed to become petitioning creditors, 1n re- 
citing it, uſes the words of the enacting clauſe, ** perſons taking 
« ſecurity for their money,” in preference to thoſe of the preamble. 
In Viner's abridgment, tit. Creditor and bankrupt, p. 72. Ex parte 
Tefferies, the court decided upon the debt being contingent; 
not Hecauſe it aroſe upon marriage articles, and therefore out 
of trade. Swaine v. De Mattos is in point, and, though a 27% 
prius caſe, was recognized in Goddard verſus Yanderheyden, 3 


 Wilſ. 271. There is great reaſon why the ſtatute ſhould extend 


to all juſt and meritorious creditors. The ſpirit and general 
principle of the bankrupt laws is to put them all upon a level: 
The conſtruction in contingent caſes has been, to make no queſ- 
tion whether the debt did or did not ariſe in trade; but ſimply 
to enquire whether it were contingene or not: and the practice 
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by the commiſſioners has been to admit all debts payable at a fu- 
ture day certain, without any diſtinction as to the conſideration, 
provided it were valuable and 4ong fide. Therefore he prayed 
judgment for the defendant. | | 

Lord Mansfield, I am very clear. Firſt,” here is a conſtruction 
by the ſtat. 5 Geo. 2. c. 30. ſet. 22. which, without conceiv- 
ing a doubt, takes it for granted, that the ſtat. 7 Geo. 1. c. 31. 
is not merely confined to /ecurities for goods fold and delivered 
in the courſe of trade, but that it extends generally to all per- 
ſonal ſecurities for a valuable confideration, where the time of pay- 


ment is certain, though poſtponed to a future day: And it cor- 


* res the blunder in the preamble of the ſtat. 7 Geo. 1. which, 
after ſpecifying particular ſecurities, adds, ©* or other perſons 
« ſecurities,” which clearly ſhould have been * other perſonal 
« ſecurities.” A few years after, Lord Chief Juſtice Lee, in the 
caſe of Swaine v. De Mattos * at niſi prius, looked upon it as a 
general propoſition and a ſettled point. Theſe alone are ſtrong 
grounds for extending it to all ſecurities. But to conſider it 
upon the conſtruction of the act itſelf. The preamble is cer- 
tainly ſpecial and particular: Therefore, without expreſs words 
in the enacting part, the operation of it mult be confined to the 
preamble. But there are a variety of caſes, where it has been 
determined that ſtrong words in the ena#ing part of a ſtatute 
may extend it beyond the preamble. Here, there are expreſs 
words in the enacting part which are more large than the pre- 
amble. The preamble ſays the conſideration muſt be goods 
« fold upon truſt by merchants or traders.” The enacting part 
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fays © all perſons who ſhall give credit on ſuch ſecurities as afore- 


« ſaid, upon a good and valuable conſideration bona fide, for any 
« ſum or ſums of money, or other matter or thing whatſoever.” 
The words “ /uch fecuritzes” are only referable to the ſecuri- 
ties before particularly mentioned, and in which the day of 
payment is certain, though not yet come. If the words 


were leſs general than they are, their meaning is fully ex- 


plained by the ſtat. 5 Geo. 2. c. 30. ſect. 22. and the opinion of 
Lee Chief Juſtice at ai privs. The conſtant practice too of the 
commiſſioners is very material. Therefore I am well ſatisfied the 


act extends to a// perfonal ſecurities for money or other valuable 


thing where the day of payment is certain, though not yet come. 
Aſton Juſtice. This being an explanatory law, it does ſeem 
as if the ſtatute meant only to provide in future, that /uch per- 
ſons and ſuch ſecurities as are mentioned in the preamble, might 
be 
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be admitted under the 5 But the enacting part goes 


a little further: Since that, the conſtruction put upon it by the 


ſat. 5 Geo. 2. c. 30. /ef. 22. followed by the opinion of Lord Chief 
Juſtice Lee, and the conſtant practice of the commiſſioners, 


makes it very ſtrong. 
| Per Cur. Judgment for defendant. 


TrRUEMAN verſus FENTON. 


"HIS was an action on a promiſory note bearing date the 


11th February 1775, payable to one Foſeph Trueman (the 
plaintiff's brother) 74ree months after date for 67“. and indorſed 


by him to the plaintiff. 


The declaration contained other counts for goods ſold, mo- 
ney had and received, and on an account ſtated. — The defendant 
pleaded, iſt, Non-afſumpfit. 2dly, ** That on the 19th January 
*« 1775, he became bankrupt, and that the debt for which the 
« ſaid note was given was due to the plaintiff before ſuch time 
as he the defendant became bankrupt; and that the note was 
given to Joſeph Trueman for the uſe of, and for ſecuring to the 
« ſaid plaintiff his debt /% due. The cauſe was tried before 
Lord Mansfield at the fittings after Michaelmas term 1776, when 


the jury found a verdict for the plaintiff, damages 72 J. 12-:, 
coſts 405. ſubject to the opinion of the court upon a ſpecial calc, 


ſtating the anſwer of the plaintiff in this action, to a bill filed againſt 
him in the Excheguer by the preſent defendant for a diſcovery 
of the confideration of the note; the ſubſtance of which was as 
follows: That on the 15th of December 1774, the defendant 
Fenton purchaſed a quantity of linen of the plaintiff Trueman: and 
it being uſual to abate 5/7. per cent. to perſons of the defendant's 
trade, the price, after ſuch abatement made, amounted to 126 /. 
184. That at the time of the fale it was agreed, that one half 


of the purchaſe money ſhould he paid a? the end of fix 


weeks, and the other half at the end of two months: And in 
confideration thereof, the plaintiff Trueman drew two notes 


on the defendant for 63 J. gs. each, payable to his own order, at 


[ix weeks and tee months reſpectively. That the defendant accept- 


ed the notes, and thereupon the plaintiff gave him a difcharge for 


the ſum:” He then denied that he had proved or claimed any 


debt or ſum of money under the commiſſion : But ſet forth, that 


he Nee Siege me defendant he was ſurpriſed at his ungenerous 
27h 1 1 . des " * behiviour 
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behaviour in purchaſing ſo large a quantity of linen of him at 
the eve of his bankruptcy, and informed him he had paid away 
the above two notes: Upon which the defendant preſſed him to take 
up the two notes, and propaſed to give him a ſecurity for part of 


the debt. That afterwards, on the 11th of February 1775, the 


defendant called upon the plaintiff, and voluntarily propoſed to 
ſecure to him the payment of 67/. in ſatisfaction of his debt, 
it he would take up the two notes and cancel or deliver them 
up to the defendant. That the plaintiff agreed to accept this 
propoſal with the approbation of his attorney, and dsſired the 
note to be made payable to his brother 7o/eph Trueman or order, 
three months after date. That he took up the two acceptances and 
delivered them to the defendant to be cancelled, and accepted the 
above note for 671. in ſatisfattion and diſcharge thereof. That 
2 commiſſion of bankruptcy iſſued againſt the defendant on the 
19th of Fanuary 1775, and that the bankrupt obtained his certifi- 
cate on the 17th of April following.” The queſtion reſerved 
was, Whether the facts above ſtated ſupported the mers of the 
defendant's plea? If they did not, then a verdict was to be 
entered for the plaintiff on the general iſſue. But if the merzzs 
of the ſecond plea ſupported the defendant's caſe, then a verdict 
was to be entred for the defendant on that plea. 

Mr. Buller for the plaintiff argued, that the note, though given 
after the bankruptcy, was in this caſe binding upon the de- 
fendant, and therefore the certificate was no bar to the preſent 
action. 1ſt, Becauſe the goods, though fold before the bank- 
ruptcy,, were ſold on credit, and not to be paid for till a 
future day: Therefore, if no ſecurity at all had been given, the 
debt could not have been proved under the commiſſion; becauſe 
ſuch a caſe does not fall within the proviſions of ſtat. 7 Geo. 1. 
c. 31. If not, this is fimply the caſe of a ſale of goods on 
future credit, for which the vendor receives a note after the 
vendee is become bankrupt : Becauſe, the two drafts drawn by 


the plaintiff on the defendant at the time of the ſale, and ac- 


cepted by the defendant, could not vary the agreement : It was 
till a ſale on future credit, and no debt due till after the bank- 
ruptey. Beſides, they were afterwards delivered up. If no 
debt was due at the time of the bankruptcy, the merits of the 
plea are clearly not proved : For the merits are, that the debt 
was hen due. Now it clearly was not due, and therefore the 
certificate was no bar to the demand. 2dly. Suppoſing it 


could be contended, that there was any thing like a debt due 
6 Z before 
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ducement with him to offer the ſecurity now in diſpute. If he 


good ground of action before the ſtatute; and it is the only 
exception made. The certificate, no doubt, is a proviſion for 


with the reſt of the creditors to the commiſſion. That the 


That the plaintiff's taking up the rwe drafts, and accepting an- 


bt diſcharged from them, by his certificate: And as to the objection 
that the original debt itſelf was not within the ſtat. 7 Geo. I. 
. 31. and therefore could not haye been proved under the 
; commiſſion, it clearly . 0 allowing a rebate of intereſt for the 
tiine of the credit given. That the queſtion. depended ſolely 

upôn the conſtruction of the bankrupt laws, and particularly the 


before the bankruptcy, yet the plaintiff upon the facts ſtated is 
ſill intitled to recover upon the note in queſtion.— The con- 
ſideration was for a fair bond fide debt, without any mixture 
of fraud or pretence of undue advantage by the plaintiff, On 
the contrary, there was a groſs fraud on the part of the defend. 
ant, in obtaining the goods upon the eve of his becoming bank. 
rupt: and the conviction of ſuch his miſconduct was the in- 


were to diſcharge the whole original debt, it would not be 
more than was due, and what in conſcience he ought to pay, 
But here the plaintiff has agreed to accept much leſs than in 
conſcience was due to him. If fo, like every other debt which 
a man is bound in conſcience to diſcharge, it is a good ground 
for raiſing an ſumpſit. The ſlighteſt acknowlegement is ſuf. 
ficient to revive a debt barred by the ſtatute of limitations. So, 
where a man, after he comes of age, promiſes. to pay a debt 
contracted during his minority, a//ump/it lies. As to the caſe 
of a promiſe by a bankrupt to pay a debt in conſideration of 2 
creditor's /figning his certificate, that is made void by the ſtat, 
5 Geo. 2. c. 30. ſed. 11. But even that would have been a 


the benefit of the bankrupt. But he may wave it; and here he 
has waved it for a good and valuable conſideration. If fo, he is 
bound by the contract. In addition to this general reaſoning, 
he cited the caſe of Leuis verſus Chaſe, 2 P. Wins. 620. and 
Barnardiſton verſus Copeland, argued in the Commen Pleas, in 


Hilary and Eafler terms 1761. MSS. 
Mr. Davenport contra, for the defendant, contended, that 


the plaintiff had no other remedy for his debt, but by reſorting 


trap ſaction, though coloured over, was clearly intended 2s an 
evaſion of the pt laws, and therefore maniſeſtly ill gal. 


other ſeeurity | thort of his real debt, could in no reſpect be a new 
conſideration to the defendant; becauſe he was at all events 


ſtat. 
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| ſtate 5 Geo. 2. c. 30. by which it was clear, that oe ſuch a 
promiſe or undertaking is made by a bankrupt before his cer- 
tifcate obtained, it is void. That any other conſtruction would 
open a door to that colluſion reſpecting the certificate which 
the ſtatute meant to avoid, and at the ſame time be highly 
injurious to the bankrupt. Therefore he prayed judgment 
might be entered for the defendant. 

Lord Mansfield. The plea put in, 1n this caſe, is, that the 
debt was due at the time of the act of bankruptcy committed; 
and on that plea, in point of form, there was a ſtrong objection 
made at the trial, that the allegation was not ſtrictly true: 
Becauſe at the time of the ſale, credit was given to a future 
day ; which day, as it appeared in evidence, was ſubſequent to 
the act of bankruptcy committed. To be ſure, on the form 
of the plea, the defendant muſt fail. But I never like to en- 
tangle juſtice in matters of form, and to turn parties round upon 
frivolous objections where I can avoid it. It only tends to 
the ruin and deſtruction of both. I put it therefore to the 
counſel on the part of the plaintiff to give up the objection in 
point of form, and to take the opinion of the court, whether, 
according to the facts and truth of the caſe, the defendant could 
have pleaded his certificate in bar of the debt in queſtion : And 
incaſe they had refuſed to do fo, I ſhould have left it to the 
jury opon the merits. The counſel for the plaintiff very pro- 
perly gave up the point of form. The queſtion therefore, upon 
the caſe reſerved, is worded thus: Whether the facts ſupport the 
merits of the defendant's plea? That is, Whether on the 
merits of the caſe properly pleaded, the certificate of the defend- 
ant would have been a bar to the plaintiff's action? Now, in 
this caſe there is no fraud, no oppreſſion, no ſcheme whatſo- 
ever on the part of the plaintiff to deceive or impoſe on the de- 
fendant; and as to colluſion with reſpect to the certificate, 
where a creditor exacts terms of his debtor as the conſideration 
for figning his certificate, and obtains money or a part of his 
debt for ſo doing, the aſſignees may recover it back in an action. 
But that is not the caſe here. So far from it, the tranſaction it 
ſelf excluded the plaintiff from having any thing to do with the 
certificate. No man can vote for or againſt the certificate till 
he has proved his debt. Here the plaintiff delivers up the r 
drafts bearing date prior to the act of bankruptcy, and by 
agreement accepts one for little more than half their amount, 
bearing date after the commiſſion of bankruptcy ſued out. 
. "Moſt 
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Moſt clearly therefore he could not have proved hat note 


under the commiſſion; and if not, he could have nothing to do 
with the certificate. — That brings it to the general queſtion, 
Whether a bankrupt, after a commiſſion of bankruptcy ſued out, 
may not, in conſideration of a debt due before the bankruptcy, 
and for which the creditor agrees to accept no dividend or he- 
nefit under the commiſſion, make ſuch creditor a ſatisfaction in 
part or for the whole of his debt, by a new undertaking and 
agreement? A bankrupt may undoubtedly contract new debts ; 
therefore, if there is an objection to his reviving an old debt 
by a new promiſe, it muſt be founded upon the ground of 
its being nudum pactum. As to that, all the debts of a bank. 
rupt are due in conſcience, notwithſtanding he has obtained his 
certificate ; and there is no honeſt man who does not diſcharge 
them, if he afterwards has it in his power todo ſo. Though all 


legal remedy may be gone, the debts are clearly not extinguiſhed 
in conſcience. How far have the courts of Equity gone upon 


theſe principles? Where a man deviſes his eſtate for payment of 
his debts, a court of Equity fays, (and a court of law in a cafe 
properly before them would ſay the ſame) all debts barred by 
the ſtatute of limitations ſhall come in and ſhare the be— 
nefit of the deviſe; becauſe they are due in conſcience « There- 
fore, though barred by law, they ſhall be held to be revived and 
charged by the bequeſt. What was ſaid in the argument re- 
lative to the reviving a promiſe at law, fo as to take it out of 
the ſtatute of limitations, is very true. The ſlighteſt acknow- 


Jegement has been held aaa. as ſaying, * prove your 


debt and I will pay ven — J am ready to account, but 
* nothing is due to you: And much flighter acknowlegements 


than theſe will take a debt out of the ſtatute. So in the caſe 
of a man who, after he comes of age, promiſes to pay for goods 


or other things, which, during his minority, one cannot ſay he 
has concracted for, becauſe the law diſables him from making 
any ſuch contract; but which he has been fairly and honeſtly 


| ſupplied with, and which were not merely to feed his extrava- 


gance, but reaſonable for him (under his circumſtances) to 
have; ſuch promiſe ſhall be binding upon him, and make his 
former undertaking good. Let us ſee then what the tranſaction 
is in the preſent caſe. The bankrupt appears to me to have 
defrauded the plaintiff, by drawing him in, on the eve of a 
bankruptcy, to ſell him ſuch a quantity of goods on credit. 


It was groſsly diſhoneſt in him to contract ſuch a debt, at a 


1 . N | | time 
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ume when he muſt have known of his: own W and 
which it is clear the plaintiff had not the ſmalleſt ſuſpicion of, 
or he would not have given credit and a day of payment in 
futuro. On the other hand, what is the conduct of the plain- 
tif? He relinquiſhes all hope or chance of benefit from a di- 
vidend under the commithon, by forbearing to prove his debt; 

gives up the ſecurities he had received from the bankrupt, 
and accepts of a note, amounting to little more than half the 
real debt, in full ſatisfaction of his whole demand. Is that 
againſt conſcience? Is it not on the contrary a fair conſidera- 
tion for the note in queſtion ? He might foreſee proſpects from 
the way of life the bankrupt was in, which might enable him 
to recover this part of his debt, and he takes his chance ; for 
till then, he could get nothing by the mere impriſonment of 
his perſon. He uſes no threats, no menace, no oppreſſion, 
no undue influence; but the propoſal firſt moves from, and is 
the bankrupt's own voluntary requeſt. The ſingle queſtion 
then is, Whether it is poſſible for the bankrupt in part or for 
the whole, to revive the old debt? As to that, Mr. Juſtice 
Hſflon has ſuggeſted to me the authority of Dillon v. Bailey, 


where the court would not hold to ſpecial bail, but thought 


revivitg the old debt was a good conſideration. The two caſes 
cited by Mr. Buller are very material. Lewis v. Chaſe, 1 P. 
Wms. 620. is much ſtronger than this; for that ſmelt of 
the certificate ; and the Lord Chancellor's reaſoning goes fully to 
the preſent queſtion. Then the caſe of Barnardiſton v. Coupland, 
in C. B. is in point. Lord Chief Juſtice Milles there ſays, 


that the revival of an old debt is a ſufficient conſidera- 


tion. That determines the whole caſe. Therefore I am 
of opinion, that if the plea put in had been formally plead- 
ed, the merits of the caſe would not have been ſufficient to bar 
the plaintiff's demand. 

Afton Juſtice. As a caſe of conſcience, I am n clearly of opi- 
nion that the plaintiff is entitled. Wherever a party waves 
his right to come in under the commiſſion, it is a benefit to 
the reſt of the creditors. In the caſe of Dillon verſus Bailey, * 
the court on the laſt day of the term were of opinion, “that the 
« defendant could not be held to ſpecial bail; yet they would 
not ſay that he might revive the old debt which was clearly 
due in conſcience.” —A bankrupt may be, and is held to be 
diſcharged by his certificate from all debts due at the time of 


* I have endeavoured, but without ſucceſs, to find out in what term, and in 
what year the above caſe waz decided. | 
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the commiſſion : But Rill he may make bins liable by a new 
If he could not, the proviſion in the ſtat. 5 Geo. 2. 
c. 30, fect. 11. by which every ſecurity for the payment of any 
debt due before the party became bankrupt, as a confideration to 
a creditor 20 /ign bis certificat?, is made void, would be totally 
nugatory,—Lord Mansfield added that this obſervation Was ex. 


tremely forcible and ſtrong. 


Per Cur. Judgment for the plaintiff, 


Rx x ver ſuus Churchwardens of AND OVER. 


P ON ſhewing cauſe why an order of ſeſſions amending 

& / a rate for the relief of the poor of the pariſh of Andover 
ſhould not be quaſhed, the order returned was in ſubſtance as 
follows : | | 1 
Upon hearing the appeal of John Pollen Eſq; William Sweet. 
apple, William Neale, William Pithouſe, fohn Carter, Stephen 
HolewFay, Jobn Lywood, Edward Pearce, Thomas Barnes, and 
George Dewar, Eiq; againſt the rate made for the relief of the 
poor of the pariſh of Andover allowed the 2 1ſt of July laſt, com- 
plaining of their being aggrieved by ſuch rate or aſſeſſment, 
this court is of opinion and doth adjudge, that Mr. Jo/eph Wake- 


ford is the proprietor of flock in trade as a draper in the pariſh 


of Andover to the amount of three hundred pounds ; aad that the 
profits of ſuch his trade are fifteen pounds per annum; and that 
he ought to be rated towards the relief of the poor of the pariſh 
of Andover, in reſpect of ſuch ſtock and profits, ſeven pence each 
rate, in the rate appealed againſt, 

The order then ſet forth an adjudication of the ſtock in trade 
and profits of ſix other perſons in like manner; and how much 
each was to be rated in reſpect thereof, and then proceeded as 
follows : 

And in order to give relief to ſech appellants in the premiſes. 
this court does order the ſaid rate fo appealed from to be amend- 
ed, by puting into ſuch rate, a rate on the ſaid Joſeph IVake- 


ord of ſeven pence in reſpect of ſuch his ſtock and profits ; and 


on the ſaid J. Bunnery of threepence halfpenny in reſpect of 
ſuch his ſtock and profits; on the ſaid Mary Smith of twopence 
halfpenny in reſpect of ſuch her ſtock in trade and profits; on 


the ſaid Jane Worgan and Benjamin Morgan twopence halt- 
penny in reſpe of ſuch their ſtock in trade and profits; on the 
laid William Reading of * in reſpect of ſuch his ſtock in 


3 trade 
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trade and profits; ; on the ſaid TB 1 ry, of 8 in 
reſpect of ſuch his ſtock in trade and profits; and on the ſaid 


Peter Parker of three halfpence in reſpect of ſuch his ſtock in 


trade and profits. 

Then it ſet forth that at an adjournment of the ſaid ſeſſions 
the juſtices amended the {ame rate, &c. and ſet out the order of 
amendment verbatim. 

Mr. Wallace and Mr. Burrough themed cauſe, Mr. Bur- 
rough's argument was as follows: 

The queſtion now to be decided was at reſt for a great num- 
ber of years: I believe it may be ſafely aſſerted that the whole 
kingdom was ſatisfied of the legal:ty of including this ſpecies cf 
property in rates for the relief of the poor, from the m king 
of the ſtatute of Elizabeth to the beginning of the preſent reign. 

Some doubts have of late ariſen ; but whenever the ſubje& has 
been agitated, the queſtion has been unfairly ſtated ; for it has 
ever been put in this manner, „Is perſonal property rateable 
within the meaning of the ſtat. 43 Elix.? I have been fre- 
quently told that it is not rateable; becauſe there are no ſuch 
words in the ftatute. This is certainly true; and was I to 
ground my argument on the ſtatute only, ſome difficulties might 
ariſe: But every day's obſervation convinces us, that if we can- 
not diſcover the full meaning of the legiflature from the words 

.of a ſtatute, there are other ſources from wheace information 
may be drawn. I ſhall endeavour therefore from other ſources, 


and from the expreſſions of the ſtatute alſo, to prove, that the 


legiſlature meant (and have ſufficiently declared their meaning) 
that every inbabitant ſhould be aſſeſſed to rates for the relief of 
the poor; not in reſpect of his perſonal property, but his perſonal 
ability. 

This mode of conſidering the queſtion will obviate one great 
ground of argument which is urged by the poſſeſſor of ſtock in 
trade, That as in early times the quantity of perſonal property 
was very ſmall, it was beneath the attention of the legiſlature, and 
therefore it is to be preſumed that the parliament did not intend 
it ſhould be rated. 

The propoſition I hope to maintain being that the inhabitant 
is liable in reſpect of his perſonal ability, the argument alluded 
to is inapplicable to the.queſtion ; becauſe if it were poſſible that 
a new ſpecies of property ſhould ariſe, which could not be 
conſtrued to be either real or n Poe the potiefioe 
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would ſtill be liable to the charge; becauſe ſuch property wana 
increaſe his ability. | 


In order thoroughly to inveſtigate the M1 the firſt in- 
quiry ſhall be, whether at the common law there was any method 
of raiſing ſums for the relief of the poor. I conceive that 


the inbabitants of pariſhes were at all times, previous to the 
paſling the ſtatutes on the ſubject, bound to provide for ſuch 
of their body as were unable on account of infancy, ſickneſs 
and poverty, to maintain themſelves; and that a rate made by 
the majority of ſuch inhabitants would have been binding 
on the reſt. It is laid down as clear law in 5 Co. 63. in the 
Chamberlain of London's caſe; that the inhabitants of a town, 
without any cuſtom, may make ordinances or by-laws for the 
reparation of the church or a highway, or of any ſuch thing which 
is for the general good of the public: And, in ſuch caſe, the 
greater part ſhall bind the whole, without any cuflom. But if it 
be for their own private profit, as for the well ordering of their 
common of paſture or the like, there, without cuſtom they cannot 
make by-laws.” In Moore 580. in the caſe of Davenant 
and Hurdis, Coke, who was then Attorney General, contended, 
that a by-law made by the company of merchant taylors was 
bad, becauſe it was contrary to the nature of a by-law ; for (he 
admitted) that a by-law ought to be made in furtherance of 
the public good and the better execution of the laws ; and not 
in prejudice of the ſubje& or for private gain. In Hobart 212. 
it is laid down, that all the pariſhioners or townſmen of one pa- 
Triſh or town, may make by-laws ; for they are by common law 
(as it were) incorporate for ſome neceſſities both common and 
peculiar to that diſtin body, as for repairing their church or 
the like.” It is obſervable, that neither in thoſe books or in 
any other that I have had recourſe to, is it ſaid that rates were 
ever in fact made for the purpoſe in queſtion; but in all of 
them mention is particularly made of 4y-/aws for repairing the 
church and highways, It is impoſſible to diſcover with certain- 
ty whether any rate was in early times made for this purpoſe 


or not. It is likely that none was made for a great num- 


ber of years preceding the Reformation; and that for a plain 
reaſon; The poor met with ſupport from another quarter. 
This accounts for the filence of the books on this head; 
but ſince the reaſon aſſigned for the legality of a by-law for 
the purpoſe of repairing a church or highway is, that it is 
fer the general good of the public, I necd not attempt to prove, 

| I that 
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that the feeding a ſtarving infant, or reſtoring the ſick to health, 
would have been more conducive to the general good, than the 
repairing a dirty road or rebuilding a church ſteeple : For it is 
ſrom the lower claſs of people that our fleets have always been 
manned. The induſtry of the poor man has ever ſuppiied the 
kingdom with the neceſlaries of life. I contend then, that a rate 
which would have been neceſſarily productive of great benefits to 
ſociety would have been good at the common law. But it mult be 
remembered that the Mirror tells us, that at the common law 
« the poor were maintained by the parſons, vicars, and by the 
60 i ; and that this paſſage is expreſsly recognized by 
Mr. Juſtice Fofter and Mr. Juſtice ilmot, in The King verſus 
Tak, 1 Bur. 450. who both agree in admitting it to on 
been the common law of this country. 
This affords a very ſufficient foundation for contending, that 


mbabitants of pariſhes might, before relief was given by ſtatute, 


have aſſembled, and that a rate made by the majority would have 
been binding on the reſt; becauſe it would have been in further- 
ance of the public good and the better execution of the laws. 
Why then was not the common law enforced in the manner I 
have contended it might have been? The anſwer to this queſ- 
tion is, that it is agreed by all who have thoroughly conſidered 
the matter, that from the early ages of Chriſtianity to the æra of 
the Reformation, the poor were maintained partly by the church, 
partly by monaſteries and religious houſes; and where theſe 
proviſions were defective, the reſt was made up by voluntary 
contributions. Shaw's Pariſh Law, 135. 1 Nelſon, 49. 3 Burn, 
273. 1 Bur. Rep. 223. I am well aware that a very learned 
gentleman, who has obliged the world with his obſervations on 
the ancient ſtatutes, is of a different opinion &. In his obſer- 
vations on the ſtat, 31 Hen. 8. c. 13. which veſted in the 
crown the larger monaſteries and confirmed the ſtat. 27 Hen. 
8. c. 28. by which the leſſer monaſteries were granted to 
King H. $th; there is a paſſage to this effect: It is generally 
ſuppoſed that the diſſolution of the monaſteries occaſioned the 
proviſion for the poor in the latter end of Queen Elizabeth's 
reign, * which I ſhould much doubt. In the firſt place, I do not 
find that great numbers of poor are ſubſiſted by the monaſteries 
which continue ſtill in the Roman Catholic countries. Dr. 
| Ducarrel informs us, that he paid a particular attention to this 
point in the province of Normandy ; and could not diſcover that 
the poor had any very conſiderable charity or ſupport from the 


Barrington on the ſtatutes, 450. 
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religious houſes. Beſides this, the 43 Elix. was near ſixty years 


= after the diſſolution; and if the poor, at any time, found the 
r 


difference, it mult have been more conſiderably felt in the firſt 
years after the ſtatute took place.” — When the learned writer 
penned this obſervation, it is clear that this circumſtance muſt 
have eſcaped his notice; that the firſt ſtatute for the relief of 
the poor paſſed in the ſame year in which the leſſer monaſteries 
were granted to Hen. 8. The legiflature foreſaw that great in. 


conveniencies would be felt by the poor the moment their bene- 
factors were deprived of their poſſeſſions: A law was therefore 


paſſed to obviate thoſe inconveniencies *, 'The paſling the ſtatute 
at this period ſeems beyond a doubt to have eſtabliſhed the fa, 
that before the Reformation the poor were chicfly ſupported by 
the monaſteries and other religious houſes. 

At the common lat then, the poor were to be maintained by 
the parſon, vicar, and pariſhioners; and if the ſtat. 27 Hen. 8. 
c. 25. had not made ſome proviſion for their ſupport, the power 
in the inhabitants of making rates muſt have been executed. 

The court will now expect that I ſhould prove that the pa- 


riſhioner was liable to this charge in reſpect of bis perſonal ability. 


In order to make out this point, I ſhall ſtate to the court the 
reſolution of the Houſe of Commons in the year 1720, as to the 
right of election of members to ſerve in parliament, for the 
borough of Dorcheſter. - The right of electing burgeſſes for that 
borough is by this reſolution ſaid to be <* in the inhabitants of 
«© the ſaid borough: paying to church and poor in reſpect of their 
*« perſenal eflates, and in ſuch perſons as pay to church and = 
< in reſpect of their real eftates within the borough.” 

The reſolutions of the Houſe of Commons in matters of elec— 
tion are binding authorities: they are expreſsly made ſo by par- 
liament, This reſolution does not create the right to vote, but 
is declaratory of a right that exiſted before; and which indeed 
exiſted before the earlieſt parliamentary proviſion Tor the relief 


of the poor. 


It proves clearly then, that at the time when this lake of 
voting accrued, the inhabitants of certain diſtricts were rateable 
to the poor in reſpect of their perſonal eſtates. The franchiſe of 
voting in reſpe of ſuch property could never have exiſted, un- 
leſs the inhabitant had been aſſeſſable to the poor firſt. Before 
the Reformation then, when the firſt ſtatute on the ſubject 


| paſſed, the inhabitants of Dorchefler were aſſeſſable to the relief 
of the poor for their perſonal eſtates. 


# Stat, 27 Hen. 8. c. 25. 7 | 
. 1 
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Tn the next place. I contend, that the ſeveral fatutes upon the 
ſubject were made in confirmatzon of the common law ; and that 
as ſeveral of theſe ſtatutes expreſsly threw the burthen on all 
who were able to contribute, they have explained what partly 
indeed wanted explanation; that all who were able to contri- 
bute were liable to the rate at common law, and that it was 
totally immaterial whether the ability of the inhabitant arvſe 
from the enjoyment of real or perſonal property. 

I will now ſhortly ſtate the ſeveral ſtatutes from the Refor- 
mation to the 39 Elis. which will, I apprehend, prove, that J 
have very ſufficient grounds for confidering them as confirmative 
of the common law. The firſt i in order of time is, ſtat. 27 H. 
8. c. 25. By this act pariſhes were to find and keep every aged 
poor and impotent perſon who was born or had dwelt three years 
within the ſame, by way of voluntary and charitable alms, to 
be gathered of the good Chriſtian people within the pariſh on 
Sundays and other holidays. The 2d is ſtat. 1 Ed. 6. c. 3. 
Jeck. 14. which enacts, that lame, ſore, and impotent perſons 
were to be taken care of where they were born or had been 
moſt converſant for three years. It directs that cottages ſhould 
be provided for them, at the coſts of ſuch places, and they were 
there to be reheved and cured by the devotion of good people. 

The parliament, having at theſe periods in their memory the 
| examples of the former proprietors of the religious houſes who 
had voluntarily ſupported the poor, imagined it would be ſuffi- 
cient to recommend charity to the inhabitants of pariſhes, and 
ſuppoſed compulhve ſteps. would not be neceſſary. 

The next ſtatute is the 5 & 6 Ed. 6. c. 2. which directs, 
* that every year, in Witſun-weekt, the miniſter and church- 
* wardens in every pariſh after ſervice ſhould appoint two in- 
« habitants to the office of collectors, who on the next Sunday 
e were to aſk and demand of every man and woman, what they 
were contented to give weekly; and if any perſon, being able 
* to further this charitable work, did obſtinately refuſe to give 
„ towards the help of the poor, the miniſter was to exhort 
him; and if not then perſuaded, the biſhop was to ſend for 
« him and to take order for his reformation.” If neither the 
exhortations of the miniſter, nor the perſuaſion of the ;biſhop 
proved effectual, the biſhop by the next ſtat. 5 Elig. c. 3. was 
to bind the party refuſing over to the ſeſſions, where he was to 
be gently perſuaded ; and if he ſtill continued obſtinate, the 
juſtices, with the churchwardens or one of them, were to tax 
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him according to their diſcretions in a weekly ſum; and on te. 
fuſal to pay, he was to be committed to goal. 

There is not any thing in theſe laws from which it cen be in. 
fered that the charge was intended to be limited to perſons of 
any other deſcription "when that of inhabitants able to contribute. 
The three laſt were repealed by 14 Eliz. c. 5. which enaqz 
„ that juſtices of the peace, in their diviſion, ſhould tax all 


and every inhabitant in every place known; they were to appoint 


collectors and overſeers; and if any perſon able to further this 
charitable work obſtinately refuſed to give, he was to be brought 
before the juſtices to ſhew the cauſe of his refuſal ; and if he 
did not obey their order they were to commit him to gaol, yn. 
til he was contented with it.” This ſtatute was defective in 
one particular; it did not give authority to the overſeers to raiſe 
a ſtock for the employment of ſuch poor as could not find 
work. The ſtat. 18 Eliz. c. 3. therefore directed, that in all 
places where the juſtices in Eaffer ſeſſions ſhould think meet, 
there ſhould be provided, of all the inhabitants to be taxed and 
gathered, a competent ſtock of wool and other things as the 
country is moſt meet for. 

The two laſt ſtatutes 14 & 18 Elix. were the laſt that were 
in force before the paſling the 39 Eliz : and it is material to 
obſerve, that though a rate on any inhabitant, in reſpect of 
any property which created ability, would have been good; 
yet that a rate on a mere occupier of land who was not allo 
an inhabitant, would have been legal; becauſe both theſe ſta- 
tutes confined the charge to inhabitants only. I muſt obſerve here 
alſo, that there is not the leaſt ground for contending that the 
parliament meant to confine the charge to inhabitants who poſ- 
ſeſſed any particular ſpecies of property. Whether vi able 
or not, was the only matter to be attended to. And it was 
as much in the power of the pariſh officer then, as it is now, to 
diſcover a man's ability when it aroſe from 3 qe property, as 


when it aroſe from real property. 


I ſhall now endeavour to convince the court, that all, who were 


aſſeſſable under theſe laws, were aſſeſſable alſo under the ſtat. 39 
'Eliz. and ſtill continue to be fo under ſtat. 43 Eliza. The legiſla- 


ture did indeed, by the firit of theſe ſtatutes, make the occu pier of 
land, who was not alſo an inhabitant, liable to contribute—and 
he contines to be ſo under the latter of them. If it was not 
clear beyond a poſſibility of contradiction, that the parliament 
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by theſe and the former ſtatutes. meant that general ability was to 
be the guide to the overſeers in framing their rates; I might fair- 
ly contend, that the parliament would in the ſtat. 39 and 43 Elis. 
have dropped the term inbabitaut It is of no uſe, if the perſons 
are to be rated only in reſpect of the land; for the word ** occuprer” 
includes every poſſible caſe. The ſtat. 39 Eliz. then, firſt made 
the occupier liable. The idea of ability was ſtill retained ; the 
act declared that the neceſſary ſums ſhould be raiſed ** by taxa- 
tion of every inhabitant and of every occupier of lands in the pa- 
riſh, to be gathered out of the ſame pariſh according to the 
ability of the tame.” The parliament had undoubtedly before 
them the former laws: They perceived that it was in the power 
of a crafty landholder to exempt himſelf from the charge, by 
living out of the pariſh ; they meant therefore to relieve the in- 
habitants, by introducing other perſons who in juſtice ought to 
ſhare the burthen ; becauſe they had been benefited by the la- 
bour of thoſe perſons for whole relief parochial rates were made. 
Under this law the inhabitant was rateable for his perſonal abi- 
lity ; the occuprer for his /and. 

In the conſtruction of ſtatutes made in par? materid the law 
ſays, that though made at different times, or even expired and 
not refering to each other, they ſhall be taken and conſtrued 
| together as one ſyſtem, and as explanatory of each other. 
Whilſt I was reflecting on this rule, it occurred to me that in 
order to diſcover the full meaning of the ſtat. 43 Elix. it would be 
neceſſary (after having found out how the law preceding that 
ſtatute ſtood) to procure anſwers to theſe queſtions. Was there 
any doubt of the meaning of that law? Was it expired? Does any 
thing intervene to ſhew that an alteration was deſigned ? Is there 


any preamble to the 43 Elis. c. 2. reciting the inconvenience 


of the former laws? Are there words in the enacting branch of 


the new Jaw manifeſtly contrary to, and ſubverſive of, the old? 
The anſwers to theſe queſtions diſpelled all my doubts. The 


meaning of the former law was plain. The ſtatute was expired. 


Nothing intervenes to ſhew that an alteration was deſigned. 
There is not any preamble reciting the inconvenience of the for- 


mer laws, nor are there any words in the new law contrary to, 


or ſubverſive of the c. What then is the legal conſequence ? 
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Courts of Juſtice mutt pronounce that the parliament meant 


only to revive the old law: Conſequently the new law muſt have 


the ſame conſtruction : And if a rate under the ſtat. 39 Elix. 
would have been good upon an inbabitant in reſpect of his per- 
Jmal ability, it is clearly good under the ſtat. 43 Eliz.— On the 
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expiration of the ſtat. 39 £/12. the parliament paſſed theilaw:on 


1 


vrhich the queſtion ariſes. If this doubt had been ſtarted whilſt 
the former of theſe ſtatutes was in force, the court could not 
have avoided giving judgment in favour of the landholders, 
If Lam right in this point, the landholders are now ſecure of 
a deciſion in their favour : Becauſe the two laws in every mate. 
rial circumſtance are ſimilar. The.title of the two laws is the 
ſame; they begin with the ſame words. If the parliament had 


.defigned to:impaſe the whole burthen on the occupiers of the 


ſeveral ſpecies of property enumerated in the ſtat. 43 Eliz. c. 2. 
and to have exempted the inhabitant, there would have been 
a preamble reciting the inconvenience of the former law, which 
would have ſaid, that the perſonal ability of each inhabitant was 
not · diſcoverable: but as the parliament did not mean to make any 
alteration in this reſpect, nothing of this kind is to be found 
in the ſtatute. All who read the two laws muſt agree with Dr. 
Burn, that the ſtat. 43 Eliz. is but a re- enacting of former pro- 
« viſions with very little alteration.” 3 Burn 479. —Hiſi. Poor 
Laws gi. By the ſtat. 43 Eliz. the rate is to be made by taxation 


of every inhabitant, parſon, vicar and other, and of every oc- 
cupier of lands, houſes, tithes 4mpropriate, propriations of 


tithes, coalmines, or ſaleable under woods. Some few words are 


added after the word © lands, which perhaps were not neceſlary, 
as the word land is-of a very extenſive ſignification, and would 


.have :compriſed almoſt all (if not all) the property ſpecified 
by:thoſe additional words. Near the end of the firſt ſection is 
introduced the idea of ability, which was uſcd in the ſtatutes 
preceding the 39 Elis. and in every one of them confined to 
the word inhabitant. The tax is to be gathered out of the 
pariſh according to the ability of the ſame pariſh. Theſe words 
having been in all the former laws coupled to the term inhabit- 
ant, muſt be conſtrued as refering to, and explanatory of that 
word in the preſent ſtatute. At the moſt, it can.only be uſed 
in the conſtruction of inhabitants, parſon, vicar, and others; be- 
cauſe the words occupiers of lands, houſes, &c.” of them- 
ſelves authoriſe a rate on the occupier, for the value of that 
property: The ſubſequent words therefore have no farce if uſed 
as explanatory of the ſecond” branch of the ſentence; but they 
explain the former branch to mean 74is ; the" inhabitant ſhall be 
rated: according to his ability, When the e 4 Wen Creates 
that ability is locally fituate within the pariſh.” | 
It is ſettled that an act of parliament muſt if poflible be ſo con- 
Krued, as to _= every part ſome effect; becauſe the legillature 
bn og cannot 
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be conſtrued in the way I contend it ought to be, every part 
will have ſome effect; if otherwiſe, the words I have now endea- 
voured to explain are not of the leaſt ule. 

The ſtatute 43 Eliꝝ. is miſprinted both in the Poor Laws, and 
believe in other books. They have it in this manner, ** every 
< inhabitant, parſon, vicar and other, and of every other oc- 
„ cypier-of lands, Sc; but in Raſtall, Ruffhead, Pickering and 
Cay, the words are, every inhabitant, parſon, vicar, and other, 
« and of every accupier of land, &c.” But for the ſake of the 
argument, I beg to conſider, how the ſtat. 43 E/iz. ought to 
have been conſtrued if it had introduced a new law. And here 
it is clear, that the preſumption ought to be that the par- 
liament intended to throw the burthen on thoſe who in juſtice 
ought to bear it. Who then are theſe perſons? The clergy, 
the farmer, the manufacturer, the tradeſman, and indeed every 
| other perſon who is indebted to the poor man for his labour, 
and is of ability to make ſome return for it. | T7 

It muſt be preſumed that the legiſlature of this country, 
| whenever they impoſe a charge on the people, are directed by 

the well-known rule of the common law, qui ſentiunt commodum 
entire debent let onus. The burthen ought in the caſe now 
under conſideration to be general; the expreſſions of the ſtatute 
extend to, and fairly juſtify a rate on the perſons of all who 
reap this advantage, provided the property, in reſpect of which 
the perſon is "taxed, lies mithin the pariſh in which the proprietor 
| dives. 


It will be very material in this part of the argument to ſhew, 


that the parliament ſo long ago as the year 1670. 22 Car. 2. 
thought perſonal property liable to this charge within the 
ſtat. 43 of Eliz. By the ſtat. 22 Car. 2. c. 12. called an ad- 
ditional act for the better repairing of highweys and bridges, 
Jeck. 10. it is enacted, that where the juſtices of the peace at 
© their quarter ſeſſions ſhall be fully ſatisfied that the common 
| © highways, .cauſeways, or bridges, cannot be ſufficiently amend- 
Led by means of the laws now in force, without the help of that 
| © af, in all ſuch caſes one or more aſſeſſment or aſſeſſinents 
| © upon all and every the inbabitants, owners, and occupiers of 
* lands, houſes, tenements, and hereditaments, or any perſonal 
| © eftate USUALLY. rateable to the. poor within any ſuch pariſh, 


* ſhall be made, levied, collected, and allowed, by ſuch perſons 


Land in ſuch manner as the juſtices in ſeſſions ſhould think 
meet.“ | 
| Inde- 


cannot: be ſuppoſed to have uſed unneceſſary words. If the ſtatute 
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Independent of authorities, I conceive, that a rate on the per- 
ſonal ability of the inhabitant, is within the words and meaning 
of the ſtat. 43 E/iz. But if the court has any doubt of the con- 
ſtruction of the ſtatute when conſidered by itſelf, without at. 
tention to the authorities; yet no doubt can remain after 1 
{ſerious cenſideration of the caſes and opinions, to be found in the 
books. The firſt in order of time is the anſwer to the 18th 
queſtion. in the reſolutions mentioned in Dalton : The anſwer 
expreſsly ſays, that the perſonal viſible ability of the inhabitant 


© may be rated.” Some one has endeavoured to deſtroy the 


authority of theſe reſolutions by prefixing a note to them; in 


which it is ſaid, that though they were the opinion of Sir Robert 
Heath, yet the judges differing from Sir Robert i in ſome things, 
they never came to a reſolution. This note I apprehend does 


not deſerve any attention; becauſe the reſolutions are expreſsly 


recognized by Hutton and Creke, in Sir Anthony Earby's caſe, 
2 Bul. 254. Theſe judges could not be miſtaken ; for it ap- 
pears in Dugdale s Chronica Series, page 104 108. that Sir 
Robert Heath was made judge in 1628, and Hutton in 1617, 


| They were both on the bench when Sir Robert ſubmitted his 


opinion to the twelve judges, and they both expreſsly ſay (and 
they could not be miſtaken) “that the twelve judges agreed 
& to the reſolutions,” Ia Sir Anthony Earby' 8 caſe, Hutton and 
Croke determine a caſe ſubmitted to them on the authority of 
theſe reſolutions, and they both agree in ſaying ** that the aſ- 
cc ſeſſments for the relief of the poor ought to be made according 
te to their wv!/ible cftate real and perſonal.” Dalton was of the 
ſame opinion alſo, as appears in his Faftice, c. 73. page 165 © 
185. He ſays, the moſt reaſonable way of taxing land is ac- 
« cording to the. pound rate; and where a perſonal eſtate, as 
cc goods, money, Sc. are taxed, it ought to be in the ſame pe 
ce portion as the lands, vi. the value vf 100 J. at 5 per cent. 

The next caſe 1s the King and St. Leonard's, Shoreditch, 10 M. z. 
Salk. 483. 12 Med. 212. P. 21. This is a deciſion in point. 
And though the court ſhould think that the reſolution of the 
twelve judges in Dalton, the opinion of Hutton and Croje on 
Sir Anthony Ear y' 8 caſe, and the opinion of Dalton allo ought 
not to have weig ht in this deciſion, ſtill this cafe is free from 
every objection. | | The court of King « Bench, after argument on 
There had been two rates * 5 in this caſe; i in the firſt the 


overſcers had omitted to rate perſonal property: On appeal to the 
2 | | ſeſſions 
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ſeſſions the rate was for that reaſon quaſbed, and a new rate or- 


dered on real and perſonal eſtates, The court of King's Bench 


confirmed that order. As to the ſecond rate, which was made 
in conſequence of the order of ſeflions, the churchwardens 
had in it taxed real eſtate ten times more in proportion 
than perſonal. eſtate. On appeal to the ſeſſions, the ſeſſions 
quaſhed this rate likewiſe, and the court of King's Bench con- 
firmed this order allo. In the Queen and Barkin, 2 Ld. Raym. 
1280. three judges of the court of King's Bench, on a queſtion 
ſubmitted to that court, were of opinion, that a farmer for his 
ſtock was not taxable. Lord Holt thought he was; but they 


1777. 


. 
Ver/us s 
Churchwar- 
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all agreed in the only point material to this queſtion, that a 


tradeſman was rateable for his ftock. Lord Hale, who had well 
conſidered the ſubject, in his ſcheme for the relief of the poor 
ſays, it is very plain that ſtocks are as well by law rateable 
« as. lands both to the relief and raiſing a ſtock for the poor.“ 
In The King v. Clerkenwell, Foley 23. Hil. 2 G. 1. an order con- 


firming a poor rate which was made according to the land-tax was 


quaſhed, ſuch taxation being unequal; becauſe perſonal eſtate in 
the public funds is not chargeable to the land-tax, tho' it is to 
the poor. 

To theſe determinations and opinions may be added the ſenti- 
ments of all the writers on the poor laws. They uniformly agree 
in admitting perſona] property to be liable to the charge. 2 Nel. 
53. 2 Shaw's Juſtice 149, 152. Shaw's Pariſh Law 243, 248. 
Dr. Burn, 3d vol. 481. In Viner's Abridgment, tit. Poor, E. 8. 
there are ſeveral notes to this purpoſe; „a ſhop-keeper ſhall be 
charged to the poor-rates for the goods in his ſhop.” 

Withia a few years ſeveral attempts have been made to ob- 
tain the deciſion of this court on this ſubjet: But it has un- 
fortunately happened, that the queſtion has not been fairly be- 
fore the court in any one of the caſes from the ſeſſions. This was 
the fate of The King v. Canterbury, The King v. Whitney, and The 
King v. Ringword *. In the firſt of theſe, which is in 4 Burr. 
2293, Mr. Juſtice fon is reported to have doubted on the ſub- 
ect, and to have ſaid, it was odd that ever ſince the cauſe in 
Buiſtrode, which was above 149 years ago, the rule ſaid to 
be then ſettled ſhould never have been carried into execution. 
But it is a fact, that for a long time perſonal property has been 
rated in the parith of Andover, from whence this queſtion comes. 
In many other parts of the kingdom the ſame practice has pre- 
wailed; at. Alton in Hampſhire, at Lynn, Norwich, in many 
| 7D pariſhes 


* Sura 326. 
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pariſhes 1 in- the city of Landa, at Bradford d, Trewbridge, Warmin. 
er, Frome, and other Towns in Wiltjoire. I am told likewiſe 
that it is the ſame in many of the large towns in the North. 


Churehwar- In 4 Barr. 2295, the reporter mentions the cale of The King 


dens of 


ANDover, 


ver ſus The churchcwardens and overſerrs of Ringwood ; and he 
ſays, that this e was pretty nearly, if not quite ſet- 
« tled by that caſe.” —But this is a miſtake; for that caſe 
turned on the determination in The Rug v. li hitney; the (ef. 

tions had quaſhed, where they ought to have amended the rate 
according to the directions of ſtat. 17 Coo. 2. 

As to the difficulties which it is faid will attend the rating this 
property, and the inconveniences which it is ſuppoſed will enſue 
from a determination in favour of the landholders; namely, that 
the overſeers cannot know what property a man has, or what is the 
yearly produce of ſuch property: the anſwer is that thoſe are en- 
quiries not to be made here; they are mere matters of fact, and 
muſt be determined below. In the preſent caſe, the appellants 
have fatisfied the juſtices that the ſeveral perſons whoſe names 
are added to the rate, did poſſeſs certain quantities of property; 
and that they had the moderate yearly profit of five per cent. 
upon it. It is frequently ſaid, that an overſeer cannot juſtify 
entering the houſe of a tradeſman, nor can inſiſt on ſeeing his 
books, for the purpoſe of diicovering his ability to contribute, 
I admit that no expreſs authority is given by the ſtatute, nor 
was there any whilſt the former laws were in force; but then 


it mult on the other hand be admitted, that no authority is 
given by that act, nor had the overſeers any power under the 


old law, to enter on the and, or to take any neceſſary ſtep 
towards obtaining a knowledge of the value of the occupier's 
landed property. This argument therefore, if it has any effect 
mult prove that no tax whatever can be impoſed either on the 
tradeſman's profits, or on any one of the kinds of property 
enumerated in the act of parliament. How can the value of 


either lands or coal-mines be aſcertained without anentry on the 


lands, Sc.! 
A ſecond argument 1s, that no fair rate can be made without 


deducting debts. But this is begging the queſtion; for the 


tradeſman ought firſt to prove that the law intended debts ſhould 


be deducted. Many of the opinions that have been ſtated to- 
day, ſay that the viſible perſonal ability is to be rated: This 


ſeems to me to exclude debts. There is no deciſion that ſays, 


de bts ought to be deducted. If the law be ſo, does it not 


I extend 
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ertend alſo to real property? Are not mortgages to be deducted? 
I cannot ſee why there thould be all this anxiety for the tradeſ- 
man, and no attention to the caſe of the landholders. Whether 
the debts are to be deducted or not, is immaterial to the deciſion 
of the preſent caſe; becauſe in this order, which I conceive we 
are bound to adhere to as much as a ſpecial verdict, the profits 
are found to be 5 per cent: and profit means a clear ſum after 
geducting all charges. Since then, according to this mode of 
reaſoning, neither the value of land or perſonal property can be 
aſcertained with certainty ; it will be neceſſary to conſider, how 
it has happened that any provition has been made for the poor, 
| and why all mankind have ſubmitted and from time to time paid 
their ſhares of the aſſeſſments. The overſeers and the inhabitants 
have proceeded amicably ; and that for this reaſon ; unleſs they 
had done ſo, the poor mult have ſtarved. 

It is probable that in early times they aſſembled in veſtry, 
and agreed what each individual's portion of the charge ſhould 
be. It will be ſaid perhaps that this being once done, as far as 
it concerned land, it might ever after be uſed as evidence of 
value: — This is no anſwer; becauſe lands muſt be rated accord- 
ing to improvements. One man's land may continue in the ſame 
ſtate :—Another's may be worth one third more. Large tracts, 
which for a long period may have been in the occupation of 
one man, may by private conveyances be transferred to ten. 
How then can an overſeer know, what portion of this tract each 
of the ten occupies? Nothing could be done in ſuch a caſe, 
without admiflions from the mouth of the occupier. —Theſe 
cannot be forced from him. The caſe I have now put is a very 
common one fince the frequency of inclofing pariſhes. Lands, 
the value of which before was known, are, under incloſing acts, 
conveyed to different perſons. Large parithes, which for a 
century have been occupied by two or three farmers only, are 
divided amongſt a dozen proprietors. What method has the 
overſeer of diſcovering the value of each of theſe portions? It 
can only be done by the parties admitting them to be of ſome 
certain value. If the party is obſtinate, the overſeer muſt rate 
him at diſcretion: And why ſhould not the obſtinate tradeſman 
be liable to this inconvenience. 


The moment the court has determined that the order of fel 


ſions is right, the inhabitants of pariſhes muſt aſſemble, and 
by mutual conceſſions agree how the charge ſhall be divided. 
An honeſt man will never object to giving in a fair account of 
e his 
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. his property; others will 8 be "vo oe and attempt to 
compel their neighbours to ſhare what ought to come from their 
purſes. If this ſhould be ſo, the overſeers mult get the beſt in- 


formation they can: And they will always hs the overſeers 


in the preſent caſe have done) value the profits of their trade 


at a much lower ſum, than in the opinion of every one they 
amount to. If any one thinks himſelf aggrieved by ſuch a rate, 
he muſt appeal and ſatisfy the juſtices that he is injured. The 
juſtices have power to give him redreſs, and to order him his colts, 


On the other hand, a deciſion that this property is not rate- 


able, will ruin the landholders in the populous towns in dif- 
ferent parts of the kingdom. It will alſo deprive many of the 
people of England of the moſt valuable privilege they at pre- 
ſent enjoy; that of ſaying who ſhall repreſent them in the Houſe 
of Commons. In the borough of Dorcheſter, this muſt neceſſa- 


rily be the caſe, It was the opinion of a very learned man, 


Lord Faughan, that where the law is known and clear, though 
it be unequitable and inconvenient, the judges muſt determine as 
the law is, without regarding the unequitableneſs or inconve- 
niency. Thoſe defects, if they happen in the law, can only be 
remedied by parliament ; therefore we find many ſtatutes repeal- 
ed, and laws abrogated by parliament as inconvenient, which, 
before ſuch repeal or abrogation, were in the courts of law to 
be ſtrictly obſerved. But where the law is doubtful, and not 
clear, the judges ought to interpret the law as is molt conſonant 
to equity, and leaſt inconvenient. 

In the preſent caſe the law is clear; but if it were not ſo, it 


ſtill would be moſt conſonant to equity, that all ſhould contri- 


bute to the relief of the poor who are of ability to do ſo. I 
hope therefore that the order of ſeſſions will be affirmed. 


Mr. Dunning contra, objected that the order on the face of 


it was bad, inaſmuch as it did not appear, that the ſeveral per- 
ſons whoſe names were added to the rate by order of the quar- 
ter ſeſſions, had notice of the appeal, or litigated the queſtion 


at the ſeſſions. They were therefore without redreſs ; for it ne- 


ceflarily precluded them from their appeal. The ſeſſions as to 


them made an original rate, without having given them an op- 


portunity of ding themſelves. 
The Court held this to be a fatal objection; and therefore that 


the order of ſeſſions ought to be quathed. 
Lord Mansfield, upon the general point, faid, it is a very 
different queſtion, whether perſonal eſtate is to be rated to the 
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extent in which it has been argued to day, or not to be rated at 
all in any ſhape, or under any circumſtances. It would make 
the poor laws very oppreſſive, if a man is to be taxed to the ex- 
tent of his whole perſonal eſtate and income. In that caſe, every 


man who has money in the funds, would be liable: Lawyers for 


their fees ; ſoldiers for their pay, &c. But where mea are occu- 

iets of houſes, and have ftock in trade, whether ſuch ſtock in 
trade may be taken into conſideration is a very different queſtion. 
Some perſonal eſtate may be ratcable: But it muſt be /oca/ vzſible 
property 2077hin the pariſh, The general queſtion is too ex- 
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travagant, It would be material to ſtate what has been the cuſ- 


tom of rating. If the uſage ſhould be to take in ſtock in trade, 


there would be very good right to ſupport it. Let them there- 


fore try it on the ſpecial circumſtances of the caſe, 

Afton Juſtice, From the caſe in the gth Car. 1. there are 
a great many which ſay, that the local vifible property may 
be rated—but the queſtion is, how it muſt be done. Suppole 
it were done by the overſeers in the manner done here: if no- 


tice is given to the ſeveral perſons rated, and they think them 


ſelves over rated, they have an appeal to ihe ſeſſions. So if 


2a houſe has been uſually rated for the houſe and ſtock in trade 
altogether ; the rate is ſo ſpecified ; and if the perſon has an 
objection, becauſe he is mounted too high, on an afpal, all 


that is a matter to be laid before the juſtices at ſeſſions, who act 
as jurymen with reſpe&t to the fact, and judges as to the de- 


cilon. Then the immediate point ſpecified in the appeal is 


produced, For notwithſtanding the uſage, if upon the general 
queſtion, which is what they are now aiming at, it ſhould turn 
out to be the law that perſonal property is rateable, if that is 
the law, it muſt be rated then; though it never was fo be- 
fore.—I ſhould think if the fact was fairly ſtated on an appeal, 
perſonal property, if by law rateable, might be called upon 


notwithftanding the uſage.— er Cur. Rule ablolute. 


BoLLE A verſus HARRISON. 


TPON ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Lord Mansfield read his report as 
follows : 


Puetdar, 
Feb. 4th. 

Mr. Juttice 

Alion ubſent. 


If money be 
paid by mit- 
take to an 
agent, and 


placsd by him to the account of his principal, but nor paid exer, money had and received to the uſe of the 
perſon ſo paying it by miſtake will lie againſt the agent,—The mere paying ſuch money in, account or mak- 
ng ret, without any new credit given, treſh bills aecepted or further {um advanced tor the principal in 


donſed uence of it, is not equivalent to a payment of it over. 


„ This 
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This was an dine. for money had and received, bidight by 
the plaintiff againſt the defendant, to recover back a ſur of 


21001. paid him as due upon a policy of inſurance, as agent for 


the inſured, Meſſrs. Ludlow and Shaw, reſident at New: York, 
This ſum the plaintiff had paid, thinking the loſs was fair, 
Notice of the loſs was given by the defendant to the plaintiff on 
the 20th of April. Part of the money was paid at that time, 
and the remainder on the 6th of May following ; on which day 
the defendant paſſed the whole ſum. in his account with Meſſts. 
Ludlow and Shaw, and gave credit to them for it againſt a ſum 
of 3000/7. in which they ſtood indebted to him. On the 17th 
of May, notice was given by the plaintiff to the defendant that it 
was a foul loſs. At this time, nothing had happened to alter 
the ſituation of the defendant, or to make it different from what it 
was on the 2oth of April. He had accepted no freſh bills, ad- 
vanced no ſum of money, nor given any new credit to his prin- 
cipals ; but affairs between them and him remained preciſely in 
the ſame ſituation as on the 2oth of April. The queſtion at the 
trial was, whether this action could be maintained againſt the 
"defendant, as agent of the infured; which depended on this; 
whether the defendant's having placed this money to the account 
of his principals, in the manner before ſtated, was equivalent 
to a payment of it over. 
In general the principle of law is clear; that if money be 
miſpaid to an agent expreſsly for the uſe of his principal, and the 
agent has paid it over, he is not liable in an action by the per- 
ſon who miſpaid it: becaule it is juſt, that one man ſhould not 
be a loſer by the miſtake of another; and the perſon who made 
the miſtake is not without redreſs, but has his remedy over 
againſt the principal. On the other hand it is juſt, that as the 
agent ought not to loſe, he ſhould not be a gainer by the miſtake, 


And therefore, if after the payment ſo made to him, and before 


he has paid the money over to his principal, the perſon correts 
the miſtake; the agent cannot afterwards pay it over to his 
principal, without making himſelf liable to the real owner for 
the amount. But the preſent caſe turns upon this; that the 
agent was preciſely in the ſame ſituation at the time the miſtake 


was diſcovered, as before. At the trial J inclined to think the 


: 3 found for the defendant; 1 am ſatisfied I miſtook i in Heer 


plaintiff ought to recover; but did not direct the jury; and 


4 4 matter of fact: 1 in "a once the defendant is not en- 
titled 
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the jury in this manner; if you are ſatisfied that the money was 


paid by miſtake, and tae defendant's ſituation not altered by any 


new circumſtance fince, but that every thing remained in the 
ſame ſtate as it was on the 20th of April, you ought to find for 
' the plaintiff. 
Mr. Bearcroft and Mr. Davenport, who ſhewed cauſe, inſiſted 
that the defendant had a right to retain the money in queſtion. 
That the ſhip, which was the ſubject of inſurance, was ſuppoſed 
to be ſea-worthy; and the abject of the voyage was to ſatisfy 
2100/. part of the debt due to the defendant, their factor. 
They had inſured therefore accordingly, and drawn bills on 
Holland to that amount; which bil:s would undoubtedly have 
been honoured, if the ſhip had come ſafe. That upon the ſhip 
being loſt, and the money due on the inſurance coming into the 
defendant's hands ; he had given his principals credit for ſo 
much on account, and had ſtruck the balance. This by the 


entitled to retain the money. Therefore I ſhould have left it to 
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verdict the jury clearly had conſidered as a ref in the books of 


the defendant, and not a mere placing to account; and therefore 
was to all intents and purpoſes equivalent to a payment over. 
As to the fact of there being no change in the ſituation of the 
defendant and his principals, becauſe the debt was not increaſed, 
there was no neceſſity that it ſhould be increaſed; or that any 
new credit ſhould be given. It was ſufficient that the money 
was fully carried to account by the defendant, and conſidered by 


him as his property at the time, and for eleven days after. It 


might be too, that under this idea he was lulled into ſecurity, 
and did not take any means during that interval, to get the money 
from New York, If ſo, he would at leaſt be a ſufferer by the 
delay, if the verdict ſhould be ſet aſide. 

Mr. Wallace and Mr. Dunning were in ſupport of the ak. 
but Lord Mansfield thought the caſe fo clear, that his re 
ſtopped Mr. Dunning, as being TY to give himſelf * 

trouble. 0 

Lord Mansfield. I am very glad this motion 3 been 
made: for I deſire nothing ſo much, as that all queſtions of 
mercantile law ſhould be fully ſettled and afcertained; and it is 
of much more conſequence that they ſhould be ſo, than which 
way the deciſion is. The j jury were embarraſſed on the queſtion 

whether this was a payment over. To many purpoſes it would 
be. It is now argued, that this is not a'mere placing to account, 


dia A making ref. If i it were, it t would not vary the caſe ac. 
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verily believe the jury were entangled in conſidering it as a 
payment over. There is no imputation upon a man who truſts to 
a miſrepreſentation of the inſured. It is greatly to his honour, 


but it makes it of conſequence to him to know, how far his 


remedy goes if he is impoſed upon. The whole queſtion at the 
trial was, whether the defendant, who was an agent, had paid the 
money over. Now, the law is clear, that if an agent pay over 
money which has been paid to him by miſtake, he does no 
wrong ; and the plaintiff muſt call on the principal. Andin 
the caſe of Muilman verſus —, Where it appeared that 
the money was paid over, the plaintiff was nonſuited. But, on 


the other hand, ſhall a man, though innocent, gain by a miſtake, 


or be in a better fituation than if the miſtake had not happened? 


_ Certainly not. In this caſe, there was no new credit, no ac- 


ceptance of new bills, no freſh goods bought or money advanced, 
In ſhort, no alteration in the fituation which the defendant 
and his principals ſtood in towards each other on the 2oth of 
April. What then is the caſe? The defendant has truſted 
Ludlow and Co. and given them credit. He trathcks to the coun- 
try where they live, and has agents there who know how to get 
the money back. The plaintiff is a ſtranger to them and never 
heard of their names. Is it conſcientious then, that the defend- 
ant ſhould keep money which he has got by their miſrepreſenta- 


tion, and ſhould ſay, though there is no alteration in my ac- 


count with my principal, this is a hit, I have got the money 
and I will keep it? If there had been any new credit given, it 
would have been proper to have left it to the jury to ſay, whe- 
ther any prejudice had happened to the defendant by means of 
this payment: But here no prejudice at all is proved, and none 
is to be infered. Under theſe circumſtances I think (and Mr, 
Juſtice Aion with whom I have talked the matter over is of the 
ſame opinion) that the defendant has no defence in point of law, 
and in point of equity and conſcience he eget not to retain the 
money in queſtion. 

Mr. Juſtice Willes and Mr. Juſtice . were of the ſame 
en 

Per cur. Rule for a new trial abſolute. 
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ION. ane cauſe why a new trial ſhould not be granted 
in this caſe, Lord Mansfield reported as follows: The 


15 point ſaved in this caſe was, whether the plaintiffs, who 


are aſſignees under a commiſſion of bankrupt againft one 
2 bankrupt, ſhould have ſtated themſelves to be by TIENTS in the de- 
claration. This was an action for goods ſold and delivered: There 
were other counts for money bad and received; and on an ac- 
count ſlated. The caſe proved at the trial was, that the bank- 
rupt ſome years after his bankruptcy, and before he had ob- 
tained his certificate, continued to carry on his trade as a lighter- 
man, in buying and ſelling lighters ; and amongſt others ſold a 
lighter to the defendant, who paid him 3o/. part of the pur- 
chaſe money at the time of the ſale. Afterwards the plaintiffs, 
hearing of the ſale, applied to the defendant, and inſiſted upon 
having the lighter delivered up to them, or the purchaſe money 
paid; but after ſome converſation it was agreed between them, 
that the defendant ſhould keep the lighter, and pay the reſidue 
of the purchaſe money only to the plaintiffs, after deducting the 
30 /. paid to the bankrupt; and for this reſidue the action was 
brought. At the trial, the counſel for the defendant objected, 

that the action could not be maintained; becauſe the plaintiffs 
did not ſue as aſſignees, nor ſtate themſelves as ſuch in the decla- 
ration —T overruled the objection ; but gave the defendant leave 
to move for a new trial; and if the court ſhould be of opinion 
that the objeCtion was well founded, then a nonſuit was to be en- 
„„ 

Mr. Wallace and Mr. Buller, who thewed — argued, that 
this being a contract to which the plaintiffs as aſſignees of the 
bens were perſonally privy and parties, there was no occa- 
fon for them to ſtate their title in the declaration; but they had 
a right to ſuc in their own names, as an executor or adminiſtra- 
tor, who is party to a contract relative to the goods of the de- 
ceaſed, may do. 

Mr. Dunning and Mr. Morgan contra, contended, that the ac- 
tion being brought in right of the bankcupt, the plaintiffs 
ought to have ſet out their title in the declaration ; otherwile 
the defendant could not know what anſwer to make to the ac- 
tion, 


Beſides, it might be that he had a fett- off againſt the 
* 


bankrupt; 


7 


Same day. 


Afton Juſtice 
abſent. 


Airecs, of a 
bankrupt, in 
aſſum pit a- 
gainit the 
vendee ot 
goods ſoll by 
tie bankrupt 
after tlie com- 
miſſion, need 
not name 
tnemſelves 
allignees in 
tae declara- 
tion: Secus, 
it on a con- 
tract made by 
tae bankrupt 
before the 


commiſtion. 
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bank rupe ; which clearly could not have been pleaded to this 
action. As to an cxecutor or adminiſtrator ſuing in his own 
right upon a contract relative to the goods of the deceaſed, the 
law was clearly ſettled, that wherever an executor ſues i in right 
of his teſtator, he muſt name himſelf executor ; and cited 


EH 5 Co. 31. F. N. B. 119. M. Cro. Car. 225. 1 Lev. 250. 


Regiſir. Brev. 143. 2 Stra. 1271. Wilſ. 171. S. C. 


Lord Mansfield. This is an action for goods ſold and de- 


livered. The facts of the caſe are, that the bankrupt, after his 
bankruptcy, and before he had obtained his certificate, carried 
on his trade as a lighterman, and both built and ſold lighters. 
He ſold one to the defendant who paid him part of the purchaſe 
money: After which the aſſignees apply to the defendant for the 
value of the lighter ; and ſo far affirm the contract as to enter 
into an agreement, by which they are content to be paid the reſi- 
due of the purchaſe money, after deducting what the bankrupt 
had received: And for this reſidue they have brought the preſent 


action. The objection made is, that the declaration does not 


ſtate them to be aſſignees. | 
On conſideration there ſeems to be this diſtinction: If the 


8 aſſignees bring an action on a contract made by the bankrupt, 
before his bankruptcy, they muſt ſtate themſelves in the decla- 


| 5 bankruptcy, when the bankrupt could have no property of his 
down. The lighter was the property of the aſſignees; and con- 


ration to be aſſignees. But here the contract was after the 


ſequently, the ſale by him, a contract as their agent by opera- 


tion of law, and on their account. Therefore it was not ne— 


ceſſary that they ſhould ſtate themſelves to be aſſignees in the 
declaration; though in reſpect of the evidence in ſupport of the 


action it might be incumbent on them to prove the trading, 


90 5 bankruptcy and ſo forth; in ſhort, the whole of their caſe. 


Willes juſtice. Tam of the ſame opinion. The fale by the 
bankrupt in this cafe can be confidered in no other light than as 


agent or ſervant to the aſſignees. 
Aſpburft Juſtice. In the caſe of an action at the ſuit of an exe- 


cutor, it is clear, if the action be brought on a contract made by 


. himſelf reſpecting the goods of the teſtator, he nced not name 
! himſelf executor, Therefore, I ſhould doubt whether i in this 


caſe it would be neceflary for the plaintiffs to go into evidence 
of the trading, bankruptcy, Sc. For here there was an actual 
treaty between the plaintiffs and the defendant relative to the 
matter in litigation; and not merely a promiſe by implication 
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of 1559. 
tween the plaintiffs and the defendant : 


tiffs are entitled to recover /uo jure. 
Lord Mansfield and Mr. Juſtice HVilles both added that they 
were very clear on the laſt ground mentignes by Mr. Juſtice 


Abhurft. 


If ſo, the action is n on an actual contract be- 
Conſequently the plain- 


Per Cur. Rule for a new trial diſcharged. 


. 
PIERSON wvwer/us DUNLOP et al. 


PON ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, the facts as they appeared by the report were 
as follows : | 
This was an action brought by the plaintiff againſt the defen- 
dants, as acceptors of a bill of exchange, drawn by Robert? Mac 
Lintot upon them, for the ſum of 300 J. payable 15 days after 
ſight to the order of William Nichol on account of freight, to be 
placed to account as per advice. The plaintiff was owner of a 
thip of which Nzchol was the captain, and the bill was indorſed 
by him to the plaintiff. The ſhip was freighted with naval 
ſtores by Mac Lintot, who, being unable to diſcharge the freight, 
propoſed to draw the above bill upon the defendants, and to 
give Nichol a certificate or navy bill, afigned to the defendants, 
as a ſecurity till the bill of exchange was accepted. Nichol after 
indorſing the bill of exchange ſent it to the plaintiff together 
with a letter from Mac Lintot to the defendants, in which was 
incloſed the certificate, which Mac Lintot deſired them to ten- 
der at the Navy-oflice, and at the ſame time adviſed them, he 
had drawn upon them for 300/7. as above. On the 2d of O&9- 
ber 1776, the plaintiff ſent this letter with the certificate incloſed, 
and alſo the bill of exchange, to the defendants by one Lightfoot, 
who delivered them accordingly, and the next day called again for 
the bill of exchange. The defendants delivered it up, faying, © It 
„would not be accepted till the navy bill was paid.” Lightfoot 
then demanded the navy bill, but they refuſed to return it, ſay- 
ing, * they would receive the money themſelves.” On this 
{ame day (the 3d of October) the defendants had written to Mac 
Lintot, acknowleging the receipt of his with the certificate 
incloſed ; that they had delivered it to the Navy-office, and 
when the money, was received they would adviſe him of it :—That 


his 611 would receive due honour, but that it was drawn too 
ſhort, 


. 


Evans 


TP 2 5 


MANN. 


FebruaryGth. 


If the tndorjee 
of a bill of 
exchange, 
who has re- 
ceived a navy 
bill a/ſigned to 
the &ra: Te, 
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indorſee) till 
the bill of 
exchange is 
accepted, de- 
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navy bill with 
the drawee, 
and the 
drawee re- 
ceive the mo- 
ney upon it; 
he is anfwer- 
able for the 
amount in 
an action for 
money had 
and recerved 
to the uſe of 
the indorſee, 
though he 
may have 
done nothing 
that amounts 
to an accept- 
ance of the 
bill of Ex- 
chunge.— If 
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change 1ay > 
he cannot ac- 
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fares are paid 
for; it is an 
undertaking 
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ac hen the 
ſtores are 
paid for. 
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1777. ſhort, being made payable before he navy bill. Kg were ts 

©— proteſts on the bill of exchange: One for non- acceptance, the 
PIzxsox | 

verſes round of which was that the defendants would not accept af pre- 

Duxror - ſent, but would give an anſwer the next day, (viz. 4th of October 

after poſt; the er was for non-payment, the defendants ſaying 

they had no advice. At the trial the counſel put the caſe of the 

plaintiff on 2% grounds. 1ſt, That the defendant's letter to 

Mac Lintot was an acceptance. But Lord Mangſield ſaid, he 

rather thought it a letter of credit, and that, to make it an ac- 

ceptance, it ſhould have been ſent to the Her of the bill. The 

next ground was, that the anſwer of the defendants to L1ghtfou, 

ſaying, ** They could no? accept fill the navy bill was paid,” was 

a. conditional acceptance: that the plantiff had a /en on it, and 

therefore, as ſoon as they had received the money, they ought to 

have paid it to him. One of the ſpecial jury (Mr. Gorman) ſaid, 

the letter of the 3d of October to Mac Linto! ſtack with him; be- 

cauſe, though it is a univerſal rule among merchants that a mere en- 

gagement to the drawer of the bill, is no erigagement to the holder 

of it; yet here it was obſervable, that when the defendants wrote 

the letter of the zd of October to Mac Lintot (the drawer), they 

had the bill, the certificate and the drawer's letter before them; 

that the navy bill was ſent for the particular purpoſe of paying 

the bill of exchange, and that at that time they certainly meant 

ſo to apply it. The jury accordingly found a verdict for the 

whole amount of the bill in queſtion. N. B. There were other 

counts in the declaration for mney bad and received to the plain- 

tiff's uſe, Sc. One ground of the motion for a new trial was, 

that tne plaintiff had received 180/. in part of payment of the 

bill of exchange from Mac Lintot This was verified by attida- 

vit; there had alſo been a proceeding in the Exchequer and an 

injunction granted. | 

Mr. Dunning in ſapport of the rule contended, that this 

action could not be ſupported upon the ground of a ſuppoſed 

acceptance. That thers was no evidence which bordered on 

the proof of an acceptance, except the letter from the defend- 

ants to Mac Lintot : But even that could be no acceptance ſo 

as to render them liable to the holder of the bill; being a tranſ- 

action entirely between them and Mac Lintot the drawer; and 

ſubſequent to the indorſement of the bill to the plaintiff, That 

the verdi& was clearly obtained on the ſecond ground made at 


the trial: .v7z. that the plaintiff had + voto with the navy certi- 
I | fcate 
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ficate on the faith of the bill being paid upon the {ſecurity of it. 
Tf fo, it was founded on a miſtake ; becaule the certificate was evi- 
dently of a nature that could not empower any body to receive the 
money but the defendants. Therefore, what the plaintiff parted 
with, was of no value; and if of no value, could not be a ſuffi- 
cient ground in law to raiſe an a//ump/it on the part of the de- 
ee | 

Mr. Wallace contra for the plaintiff inſiſted, 1ſt, That the de- 
claration by the defendants, that they could not accept the bill 
till the money upon the navy certificate was paid,” was an under- 
taking to accept it hn. That the certificate was as money; 
and therefore, having value in their hands, there could be no 
doubt that they meant to accept the bill, though they afterwards 


refuſed to-do ſo. Secondly, The plaintiff had a clear lien upon 


the certificate: for though he could not have received the 

money upon it, being made payable to the defendants, yet it 
vas expreſsly given to him as His ſecurity till the bill was accept- 

ed. If ſo, the money received by the defendants upon it was 
money received to his uſe. Therefore, on either ground the 
plaintiff was entitled to recover. As to the plaintiff's having 
received 1804. from the drawer in part of the bill of exchange, 
that was no'impediment-to his reſorting to the defendants for the 
reſidue. If the verdict therefore was for too much, the plaintiff 
was ready to remit-the difference; ; but that was no ground for a 
new trial. 

Lord Mandfield. The counſel for the plaintiff have put this 
caſe two ways: 1/, That the conduct of the defendants was tan- 
tamount to an acceptance. 2dly, That the plaintiff had a ien 
on the navy certificate, and conſequently 2 right to the mo- 
ney received upon it by the defendants, as ſo much money 
received to his uſe. The 1/# queſtion is, Whether, taking all 
ſubſequent diſcoveries into conſideration, there is ſufficient 
ground for the court to ſay the matter ought to be re-tried. 
_ 2dly, What is to be done in reſpect of the ſuppreſſion on the 

part of the plaintiff, at the trial, of his having received 180 /. 
from the drawer of the bill in queſtion? As to the , I a 

-more ſtrongly of opinion now than I was at the trial, that, upon 
the merits, the verdi& is right, The grounds are two: And 1, 
I conſider what the defendants did, as an acceptance. It has 
been truly ſaid as a general rule, that the mere anſwer of a 
merchant to the drawer of a bill, ſaying © he will duly honour it” 
is no . ; unleſs accompanied with circumſtances which 
ES may 
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way induce.; a Frans perſon to OS the bill by — : But 
if there are any. ſuch circumſtances, it may amount to an accept- 
apce, though the anſwer be contained i in a letter to the drawer. 
To this caſe, if i it were neceſſary to go into the queſtion, there is 
great -reaſon to ſay, that what the defendants did was equivalent 
to an acceptance. Nichol the captain had 2. lien on the navel 
ſtores for freight. He had likewiſe a certificate given into his 
poſſeſſion, as a pledge for the money till the bill of exchange was 
paid. This certificate was not ſent to the. defendants by the 
poſt in the uſual courſe of trade, but was incloſed to the plain. 
tiff as bis fecurity. He was not bound therefore to part with it 
till the bill was accepted. When the plaintiff tenders the bill 
for acceptance, the defendant tells him“ it could not be ac- 
« cepted till the flores were paid for.” There may be a con. 
ditional, as well as an abſolute acceptance. What then is this 
declaration by the defendant, but an undertaking that the bill 
 thould be accepted, when the ſtores were paid for? After this, 


on the third of October, he writes to the drawer ſaying !“ he 


% would honour the bill, but he ſhould not have drawn it at lo 


. ſhort a day, as it would be due before the ſtores were paid for.” 


This is an admiſſion that he looked to the certificate as to the 
fund out of which the bill was to be paid. He is then called 
upon for payment; at which time he had actually received the 
money upon the certificate. But he refuſes to pay, and the only 
reaſon aſſigned is, the want of advice.” That is a falſe rea- 
ſon : for he had received advice; and had a fund in his hands 
out of which the bill was to be paid. But whether he had 
advice or not was immaterial. For here, the plaintiff had a lien 
on the certificate: And this certificate he depoſits in the hands 


of the defendant as a pledge for payment of the bill. Therefore, 


ſuppoſing for argument ſake, that the defendant at the time he 
received the certificate had done nothing which could amount 
to an acceptance, yet after he had actually received the money 
upon the certificate, he was bound to pay it to the plaintiff, 
Though the certificate was payable to the defendant, he could 
not have received the money upon it, if the plaintiff had not 
delivered it to him. Thereſore, the plaintiff had from firſt 
to laſt a ien upon it.— The next queſtion is, What the court 
ought to do in conſequence of the ſuppreſſion on the part 
of the plaintiff ? The actual arreſt of the drawer is no diſ- 
charge of the acceptor : And I do not think the ſubſequent 
correſpondence, or any of the other circumſtances lince, yary this 

2 4 | caſe, 
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Ciſe. But the verdict is certainly taken for 180 J. more than 
There was no admiſſion of this payment at the trial, 
which was very wrong; and has been the occaſion of filing a 
bill in the Exchequer. Therefore there ought to be a deduction 
of the money received, and a proportionable part of the intereſt, 
together with all the colts in the Exchequer where this diſcovery 
was made. 

Afton Juſtice. I am of the ſame opinion. 
clearly a conditional acceptance. 

Per Cur. Rule for a new trial diſcharged, upon the plain- 
tiff remittipg the ſum of 180 /. together with the intereſt upon 
that ſum from the time it was paid, and diſcharging the coſts of 
the bill and anſwer in the Exchequer, and thereupon the defend- 
ant's bill in Scacc. to be diſmiſſed. 


was due. 


I think this was 


 SayvRE et al verſus MIN N s. og 


H 18 was an action of debt upon bond brought by the 
plaintiffs, who were the ſheriffs of Middleſex, againſt the“ 
defendant, a ſurety of Jo/eph Stanhope, one of their bailiffs. 


Upon oyer prayed of the bond and condition, it appeared the 


condition was for the performance of covenants in a certain 
deed of indenture bearing even date with the bond. The de- 
fendant pleaded, 1ſt, Non eff Jactum. 2dly, A ſpecial plea, ſet- 
ting forth the indenture in the condition mentioned, and the 
ſeveral covenants therein agreed to be performed by the de- 
fendant, the affirmative of which (material to this queſtion) 
were as follows: That the ſaid Joſeph Stanhope ſhould duly 
and lawfully execute and ſerve all briefs, precepts, Fc. directed 


«to the bailiff of the hundred of Ofuljton, or to him the ſaid 
oa Foſeph Staa hope, which thoald be tendred or come to the 


* hands of the ſaid 7o/eph Stanhope to be executed or ſcrved ; 
and ſhould make true return in writing, ſubſcribed with his 
* own hand, of, to, or upon every ſuch brief, &c, and ſhould de- 
" * liver, the ſame,, together with the returns, to the ſheriff, Ce. 

don or before the day of return, &c. 
« into his cuſtody, the body of every priſoner whom the ſheriff, 
Ge. ſhould upon warrant tender to him, Fc. 


And allo i ia caſe any debt. 


« gama ges, 


2 _— his deputy” or his clerk. 


2. And ſhould receive 


3. And ſhould 

when any goods or chattels by him ſeized or taken ſhould be 
** ſold, if the money ſhould come to the hands of him the ſaĩd 
« Joſeph Stanhope, | pay or caule the lame to be paid to the under = 


1777. 


oy K (re. 
der ſa⸗ 
DuxLoe. 


Friday, 
Februaryyth. 
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performance | 
generally to 
an action on 
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Sc. he ought 


to conclude 
with a verifi- 
Cation. 
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«© damages, ſum or ſums of money 8 ſhould at any 
time be recovered, adjudged or decreed againſt the plaintifts 
e forthe eſcape of any priſoner, &c. or las any other cauſe, 
„ owing.to the negligence or default of the ſaid Joſeph Stunbepe, 
* he the ſaid Row!/arnd Minus ſhould labely and exonerate the 
* plaintiffs from every ſuch damage Sc.“ The plea, as to the 
negative covenants in the indenture, was ſpecial, that the ſaid 
Foſeph Stanhope had not done, Fc. in the words of each parti- 
cular covenant. As. to the affirmative, that the ſaid Foſeph 
Stanhope had performed them generally.—To this plea the Plain- 
tiffs replied a writ of H. fa. iſſued on a judgment for 4001. te- 
covered againſt one Charles Pigot at the ſuit of Lucy Groves, 
widow, returnable in Michaehmas Term 1773. That on the 
2 zd of Auguſt 1773, the writ was delivered to the then ſheriffs of 
Middleſex, Richard Oliver and Sir Wathin Lewes. That they 
made their warrant in writing to Fo/eph Stanhope, which was 
duly delivered to him. That on the 28th. of September 1 77 3, Oliver 
and Lewes went out of office, and the plaintiffs came in, and that 
Oliver and Lewes did duly turn over all writs, &c. remaining intheir 
bands unexecuted. That after the day of the return of the writ 
of f. fa. vis. on the 10th of November 1773, a rule was. ſerv- 
ed on the plaintiffs to return the ſaid writ, of which the ſaid 
"Foſeph Stanhope had notice, and ought to have made a true and 
lawful return thereto ; but he wholly neglected to do ſo; by 
.reaſon- whereof a writ-of attachment iſſued againſt the plain- 
tiffs on the th of February 1774, and they were obliged to 
pay the ſaid Lucy Groves 200 l. &c. of which premiſſes the de- 
:fendant afterwards had notice, yet had not exonerated the plain- 
tiffs, contrary to the form of the ſaid indenture ; and this they 
pray ed might be enquired of by the country, &c.— There was 4 
ſecond” replication ſetting forth another writ of H. fa. iſſued in 
Hilary Term 1774, upon a judgment recovered by one Jour 
_ Gheg returnable on Saturday next after eight days of the puri- 
fication ; indorſed to levy 8 3. beſides ſheriffs fees, Sc. and de- 
livered fo indorſed on the 2d of February to .the plaintiffs to 
be executed; by virtue of which athit and of a wwvarrant thereup!t 
mae by the plaintiffs, and before the return, Oc. divers goods and 
thattels of, Fc. were ſeized and taker in execution: by the faid 
Feſepl Stanbope as ſuch bailiff, Gt. and were ſold for 617. 5. 
Which ſaid ſum came to the hants of the ſatd.F. S. by reaſon 
whereof, the ſaid Jeſeph Stanbope ought fortbwitb to bave pail 
or chuſt to be paid tx theunder-ſberif,-&c. the ſaid ſum of money, 
Sc. And the ſaid plaintiffs afterwards, on the i ꝗgth of June 1774 
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were obliged to pay the ſaid ſum, of which the ſaid Rowland 
Minns had notice; yet neither the ſaid F. S. or R. M. had ex- 
onerated the plaintiffs, and this they further pray may be en- 


quired of by the country.—To theſe replications the defendant. 


demurred, and aſſigned ſeveral cauſes to each. As to the iſt, 
That it concludes to the country, when the ſame ought to have 
concluded with a verification. 2d, That it doth not appear 


any warrant was granted by the ſaid Stephen and William upon 


the f. fa. 3d, That it doth not appear that Joſeph Stanhope 
ought te have made any return upon the warrant ſo granted. 4th, 

Or that the writ of fi. fa. was turned over by the late ſheriffs to 
the plaintiffs. —As to the ſecond replication : 1ſt, That it con- 
cludes to the country, &c. 2d, That it doth not appear at whar 
time any warrant was made by the plaintiffs upon the writ of 


f. fa. or to whom ſuch warrant was directed. zd, Nor is it al- 
leged by whom the ſaid goods and chattels ſuppoſed to be ſeized 


by F. S. were fold, or to whom the money, &c. was paid. 


Mr. Baldwin in ſupport of the demurrer, as to the firſt ob- 
joction, inſiſted it was an eſtabliſhed rule in pleading, that 
wherever new matter is introduced, it is neceſſary to conclude 


with an averment; that the oppofite party may have an oppor- 
tunity of anſwering ſuch new matter. 2 Bur. 772. Cornwallis 
v. Savery.—Wefton verſus Chapman, 3 Bur. 1725. the pleading 
in which latter caſe, he ſaid, was preciſely what it ought to 
have been in the preſent. ** The plea, was a plea of performance 
generally. The replication ſet forth a particular warrant, al- 


leging that the defendant had not made a due return to it, and 


concluded with an averment. The defendant inſtead of demur- 
ring, as he would have done if the concluſion had been faulty, 


took iſſue on the fact.“ So here, if the replication had conclud- 


ed with an averment, the defendant might have denied the 
writ, and ought not to be precluded from doing fo. As to 
the 2d, 3d, and 4th objections, he aid, it did not appear that 
this particular warrant was turned over to the plaintiffs, but only, 
all unexecuted writs. Therefore, it might be that the defendant 
had executed this writ in the time of the late ſheriffs and re- 
turned it to them. That the practice, where a writ ſued out 
in Trinity Term and delivered in the vacation to the then ſheriffs 
remains unexecuted at the expiration of their office, is, for them 
to turn it over to the new ſheriffs, who make out a freſh war- 
rant upon it directed to their own officer. That here, the co- 


venant was, that Stanhope ſhould make due return to all war- 


rants directed to him by the plaintiffs ; but no ſuch warrant ap- 
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pears to have been directed by them : APY bs could not 
be bound to make any return to it: And therefore his ſureties 
could not be n 3 Co. 72. Vin. vol. 19. p. 453. 

E. a. pl. 3. 

He obſerved in like manner upon the 1 SO & objections 
to the 2d replication, that as it did not appear that Sranbope was 
the officer to whom the warrant was directed, or that the mo- 
ney was paid to him, the defendant was not anſwerable. 

Mr. Davenport for the plaintiffs anſwered all the objections 
to the ſatisfaction of the court, except the firſt. 

Lord Mansfield. I take this to be a rule in pleading: That 
you cannot go to iſſue on a general averment of perform- 
ance: And the reaſon is this; that the queſtion may be brought 
to ſome degree of certainty, and notice given of what is to be 
agitated at the trial. When a particular breach is aſſigned, 
there is an affirmative offered on one ſide, upon which the other 
may take iſſue. But here there is a general averment; and no 


ind iſſue is offered by the replication. Therefore, upon this objec- 
tion, I am of opinion with the defendant. Upon all the other 


points I am clearly with the plaintiffs. 
| Leave to amend, 


The End of HILARY Term. 
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R E x verſus Harp v. 


HIS came before the court upon a rule to ſhew cauſe, 
why an order of ſeſſions, confirming a rate made by the 
churchwardens and overſeers of the poor of the pariſh of St. 
Clement in the city of Norwich, in and by virtue of a private 
ſtatute the 10 Ann. c. 6. entituled © an act for erecting a 
* workhouſe and for the better employing the poor of the ſaid 
« city,” ſhould not be quaſhed for inequality. The order of 
ſeſſions, after ſtating that the defendant had appealed from the 
above rate, ſet forth a clauſe in the ſtatute, by which a power 
is given to the governors and guardians of the ſaid workhouſe, 
to raiſe and aſſeſs certain ſums weekly for the maintenance of 
the peor, on the reſpective inhabitants, and on every parſcn and 
vicar, and on all and every the occupiers of lands, houſes, te- 
nements, tithes impropriate, appropriation of tithes, and on all 
perſons having and uſing ſtocks and per/oral eſtates in the reſpec- 
tive pariſhes, towns, hamlets, or precincts within the faid city, 
according to their ſeveral and reſpective values and eſtates. It 
then went on to ſtate, that on hearing the appeal and reading 
the rate, it appeared, that the ſaid James Hardy the appellant 
was rated or aſſeſſed towards the relief of the ſaid poor within the 
faid city, in the ſum of 19/. for his farm and lande within 
the ſaid pariſh of St. Clement; and that ſuch aſſeſſment of 19 /. 
was then by all parties admitted to be one full z9zezy or half 
part of his rack rent, or of the real yearly value of the ſaid farm. 
And it was alſo admitted by all parties, that every occupier of 
lands and houſes within the ſaid pariſh were in ie manner 
eue aſſeſſed by the ſaid rate for their reſpective occupations, 
62 | in 
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in the ſame proportion as the ſaid James Hardy, or as ney 
thereto as may be. And it alſo appeared, and was by all parties 
admitted, that the mode adopted and uſed in and by the ſame 
rate, for the aſſeſſing all perſons within the ſaid pariſh of $t, 
Clement having and uling oc and perſonal eſtate, or having mo- 
ney out at intereſt, was to rate and aſſeſs all ſuch perſons re. 
ſpectively, in the ſaid pariſh, at and after the rate of one ten- 


tieth part of ſuch ſtock and perſonal eſtate, or money out at 


intereſt, and to value the intereſt of ſuch twentieth part at and 
after the rate of four per cent. per ann. and then to rate and aſſeſs 


one moiety of ſuch twentieth part equally in that proportion or as 


near thereunto as may be. And it further appeared, that ever 


ſince the pafling and commencement of the ſaid act of parlia. 
ment, lands, houſes, tenements, ſtocks and perſonal eſtates, or 
money out at intereſt, of the reſpective inbabitants within the 


1 Gt; pariſh of St. Clement have been conſtantly there aſſeſſed 


and rated to the poor rates of and for the ſame pariſh ; and 
Which rates have varied on the ſeveral aſſeſſments, according to 
the alterations of the circumſtances of the inhabitants of the ſaid 


pariſh. And it was thereupon moved by the counſel of the ſaid 
James Hardy the appellant, that the rate aforeſaid ſhould be 
quaſhed for inequality. But this court, upon due conſideration 
of the whole of the premiſes, doth order that the rate aforeſaid 
be, and the ſame is hereby ratified and confirmed. 

Mr. Wallace and Mr. Bearcroft ſhewed cauſe, 

Mr. Dunning and Mr. Kenyon contre, in ſupport of the rule 
for quaſhing the order of ſeſſions, objected, that the rule of tax- 
ation laid down, with reſpect to the aſſeſſment of real and per- 


ſonal property in this pariſh, was manifeſtly unequal. That 


real property being rated in the proportion of one full moiety of 
it's yearly value, and perſonalty at only one mozety of a twentielb 
part, the burthen ſuſtained by the land-holder was infinitely. 
greater than that impoſed vous 1 the ſtock-holder ; therctore the 
rate was unequal. 

Lord Mansfield. Unleſs we fee that upon tbe face of the rate, 
it is wnequal, we cannot interfere. Here the juſtices have 


thought it equal, and I do not ſee any thing in the caſe that 


ſhews the party complaining is prejudiced. 

Aton Juſtice. If the rate does not appear to us to 5 un- 
equal, we cannot quaſh it, and ſo it was held in Rex verſus 
Bragrave . 4 Bur. 2491, | | 
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ef] aſtice Wilks and Mr. Juſtice Ajphurſt were of the fame 


gin. 
Per Cur. Rule baz 


R x verſus Inhabitants of CAR DIN GTO. 


* 


cauſe, why an order of ſeſſions, quaſhing a rate or aſſeſſ- 
ment made for the relief of the poor of the pariſh of Carding- 
ron, ſhould not be quaſhed as to the aſſeſſment upon Aſhley Palmer 
Eſq. The ſpecial caſe ſtated by the order of ſeſſions was as fol- 
lows : That Aſbley Palmer Eq; by virtue of letters patent, an act 
of parliament, and other legal conveyances, is ſeiſed in fee, of 
the right of navigation of that part of the river Ouze, which 
lies between Eritb in the county of Huntingdon and the town of 
Bedford; and of all the olle, ſums of money and advantages 
ariſing and becoming payable for the carriage of coals and all 
other commodGities whatſoever, upon that part of the navigation. 
That this part of the river was made navigable, for the pub- 
lic benefit, by the undertakers and proprietors, from ' whom 
Mr. Palmer claims, at a great expence; and is ſtill attended with 
conſiderable charges. That by virtue of the Laid letters patent 
and act of parliament, the proprietors are impowered to take 
and receive certain tolis for the carriage of coals and other goods, 
and to erect certain Auices and ſtaunches, for the better keep- 
ing up the water and carrying on the ſaid navigation; and that 
the ſaid rolls are paid for pafſing through every fluice, and 


in a different rate, for different ſluices. That ſeveral fluices have 


been long ſince erected on the ſaid navigation; and än particu- 
lar one ſluice acrofs the ſaid river zz the pariſh of Cardington in 
the county of Bedford, at which the toll is three pence per 
chaldron or load weight. That Mr. Palmer, does not refide in 
the pariſh of Cardington; nor has he any perſon reſident at that 
{luice, to receive the ?olfs:: But that the tolls for that fluice 
ac received at Barford or Eaton; and the boatmen draw the 


wicket to paſs. That neither Mr. Palmer, nor any of the former 


proprietors of this navigation, were aſſeſſed to the poors rates, 
for their fluices, or for the tolls or profits; though it has been 
navigable, and the tolls received, for upwards of an hundred 
years: But they have been for many years aſſeſſed to Cæraing- 
on land- tax, and paid the following annual ums; 5/7. 135, 6d. 
| * I when 


HIS caſe came before the court upon a rule to ſhew. 


Same day. 


The grantee 
of the right 
of navigation 
of the river 
Ouze between 
Erith and 
Bedford, 1s 
rateable to 
the poor of 
the pariſh of 
Card: »g1on in 
reſpect of the 
tolls ariſing 
from a ſluice 
erected there; 
though he 
himſelf reſides 
el eau here, 
and the tolls 
are collected 
in another 9 
pariſh, 
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e "MF tax was four tillings in the ee and” 3% 
134. 4d. when three ſhillings in the pound; as appears from 
the aſſeſſment. That the pariſh of Cardington have lately af. 
ſeſſed Mr. Palmer to the poors rates, for the ſaid fluices, in the 
ſum of ſeven ſhillings and ſeven pence halfpenny, being a rate 
at three pence in the pound. | 

This caſe was argued on Tueſday the oy of February in laſt 
term, by Mr. Bearcrofr, Mr. Dunning, and Mr. Pemberton 
againſt the rule, and by Mr. Wallace and Mr. Whitchurch in ſup. 
port of it &. Againſt the rule it was argued, That this ſpecies of 
property, vis. tolls and other yearly profits,” though ex- 


preſsly within the words of the Jand-tax acts, are cler not 


within thoſe of the ſtat. 43 Elis. c. 2: Nor was it the intention 
of the legiſlature that they ſhould be aſſeſied to the relief of the 
poor. If it had been, the legiſlature would certainly have uſed 


the fame words in both caſes: Therefore the diſtinction mani— 


feſtly ſhewed they meant to aſſeſs them to the one, and not to the 


| other. Beſides, the value was ſo -uncertain, that a fair rate 


could not be made. 244%, Suppoling it doubtful whether this 
ſpecies of property was meant to be included under the ſtat, 


43 El. c. 2. the vſage and practice ought to govern ; and here 
the uſage, from the time the navigation was firſt made, has been 
uniformly againſt their being rated. But further, Mr. Palmer 


+ Bott's Ap- 
pendix 384. 


does not reſide, nor is the toll even received within the pariſh, 
but at Barford or Eaton. Conſequently, if aſſeſſable at all, it 
muſt be aſſeſſed where received, and not to the pariſh of Car- 
dinzton ; and to this purpoſe was cited Rex verſus Rebow, Mich, 
12 Geo. z. B. R. A as directly in point. If any diſtinction could 
be made between the two caſes, it was, that the preſent was ra- 
ther ſtronger than that; becauſe there, two perſons were conitant- 
ly reſident in the light-houſe; the tolls of which were the ob- 
ject of the rate. But here, neither Mr. Palier, nor any body 
who could repreſent him, reſided in this pariſh. 

In ſupport of the rule it was contended, that this ſpecies 


of property, though not expreſs]y within the words, was cleat- 


ly within the meaning of ſtat. 43 Eliz. c. 2. That there 
could be no difference between theſe tolls and thoſe of any other 
deſcription ; as the tolls of a market or the like ; which were 


clearly aſſeſſable to the poor ; and were to held i in 3 Keb. 540. 


—As to the value being uncertain, ſo is the value of tithes, 
coal- mines, &c. And even in lead-mines, though the adventurers 


Now gh Mr. Juſtice Aſton vas: abſent upen the argument. 
« * ON 
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for his ſhare “. In the caſe of Rex verſus Rebow, enquiry was 
directed to be made as to the tolls of bridges; when it appeared 
that Fulbam-bridgr tolls are taxed at the rate of 3004. per annum. 
Why not aſſeſs theſe tolls as well as them? As to the objection 
of their not being received within the pariſh, they might be re- 
ceived there if Mr. Palmer choſe ; they are not neceſſarily pay- 
able elſewhere. But the material thing is, that they ar//e 107thin 
the pariſh: The conſideration for which they are paid, is the 
paſſing through the fuice within the pariſh; and if a boat went 
no farther, the toll would be equally payable. It is therefore 
compleatly due within the pariſh. The ground of decifion in 
Rebow's caſe was, that the veſſels did ot come within the 
pariſh : Therefore the tolls were got due there. But here they 
do ariſe, and are due within the pariſh.—The court upon this 
argument ordered the caſe to ſtand over to the preſent term, 
that enquiry might be made as to the caſfom of rating this de- 
ſcription of property in other places. 

Mr. Dunneng now ſtated, that in anſwer to the enquiries made 

it appeared, that out of fourteen ſluices, being the whole number 
erected upon this navigation, one only was rated to the poor. 
That the river Iuil, near Bury, the Northampton river, Lark, 
Ouze, and Stower were none of them taxed Mr. Mhiteburch 
contra, ſtated that the tolls at Marlow, Oxford, Reading, and 
ſeveral others on the river Thames were all rated to the poor. 

The court upon the whole thought theſe tolls were rateable ; 
and therefore directed the rule for quaſhing the order of ſeſſions 
to be made abſolute, and affirmed the rate. 


* Rowls v. Gells, Eaſter, 16 Geo. 3. B. R. ſupra 451. 


KEN T verſus Bird. 


P ON ſhewing cauſe why a new trial ſhould not be grant- 

ed, Lord Mansfield reported the caſe as follows :—This 
was an action brought by the plaintiff, who was a ſurgeon 
on board an Faft Indiaman, againſt the defendant, a paſſenger 
in the ſame ſhip, to recover a, ſum of 1000 J. upon a ſpe- 
cial agreement bearing date the 18th of Jaly 1774; by which, 
after reciting that ** whereas the plaintiff had agreed to- pay, ta 


the detendant would pay to the plaintiff 10001, at the end of one month after ſhe drive inthe 


are not rateable on account of the riſque they run, the lord is 
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the defendant the ſum of 2010. ſterling at the next port the 


ec ſhip ſhould arrive at, it was witnetzed, that he the defend. 
© ant, in conſideration thereof, did undertake that the ſaid ſhip 
*© ſhould ſave her paſſage to China that ſeaſon ; and in caſe ſhe 
«© did not, then that he would pay to the plaintiff, the ſym 
«© of 1000/7. at the end of one month after the arrival of the 
« ſaid ſhip in the river Thames.” At the trial it appeared, 
that the plaintiff duly paid the amount of the 201. to the de- 
fendant, at the next port, in pagodas: That the veſſel being de- 
layed below the Cape and Madras, in conſequence of a miſcal- 
culation of five days in the reckoning, and the monſoons (ct. 
ting in earlier than uſual, ſhe loſt her paſſage. That the plain. 
tiff had ſome goods on board, which were liable to ſuffer by 
the loſs of the ſeaſon: And that whilſt it was ſtill doubtful 
whether the ſhip would or would not fave her paſſage, the cap. 


tain had applied to each of the parties, to perſuade them to re- 


ſeind the agreement; repreſenting that the ſum to be paid in 
cither event, would be more than the loſer could afford, 
That the plaintiff was willing to have cancelled the agreement, 
but the defendant poſitively refuſed. The jury found a verdict 


for the plaintiff, damages 9807 But I gave the defendant leave 


to move for a new trial upon the queſtion, whether this were 
not an agreement within the ſtat. 19 Ges. 2. c. 37. and there- 


fore void. 


Serjeant Hill and Mr. Wallace in ſoppart of the rule ſor a new 
trial argued, that the inſtrument in queſtion was clearly in the 
nature of a gaming or wagering policy. That the words of the 


act are general, « that all aſſurances, intereſt or no intereſt, or 


<< by way of gaming or wagering, ſhall be void; and being in- 
tended to ſuppreſs fraud, ſhould be conſtrued liberally. That 


this was clearly a ſpecies of inſurance, being made in terms 


azainſt one of the riſques which a common policy inſures againſt, 
viz. that the ſhip would arrive within ſuch a time in China. If 
fo, it was undoubtedly within the intention of the act, being 
made without reference to any property on board, though the 


: plaintiff had ſome little intereſt in the cargo. 


Mr. Mansfield and Mir. Buller contra contended, that this was 
not a caſe within the words or mifchief of the ſtatute. That 
it was no inſurance againſt the perils of the ſea or loſs of the 
ſhip or cargo, nor againſt any of the common riſques in com- 
mon policies; but merely an undertaking on the part of tac 


defendant, that if the ſhip did not dave her paſſage to China, 
. 3 | he 
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he would pay 1000. upon her arrival in the river Thames. 80 
far from being an inſurance on the loſs of the ſhip, if ſhe had 
been loſt, the defendant would have ſaved his money. For he 
was not to pay, except ſhe loſt her paſſage to China, and after- 
| wards arrived ſafe in the river Thames. That if it reſembled any 
thing, it was more in the nature of a &4of7omree contract. But 
| to conſtrue it an inſurance, would be to make every wager againft 
time a policy of inſurance. Therefore they prayed the rule 
| might be diſcharged. 
Lord Mansfield, A policy of 8 is, in the nature . it, a 
contract of indemnity, and of great benefit to trade. But the uſe 
| of it was perverted by its being turned into a wager. To re- 
medy this evil, the ſtat. 19 Geo. 2. c. 37. was made; which, 
after enumerating in the preamble the various frauds and perni- 
| cious practices introduced by the perverſion of this ſpecies of 
contract, and, amongſt others, that of gaming or wagering under 
pretence of inſuring veſſels, Sc; proceeds, under general words, 
to prohibit a// contracts of aſſurance by way of gaming or wagering. 
Here, the plaintiff gives ſo much to the defendant in conlidera- 
| tion that the ſhip ſhould dave her paſſage to China; and if not, 
| then, upon her returning ſafe to England, he is to receive 1000/. 
If the firſt of theſe events happened, the defendant won ; but he 
could not loſe unleſs both happened. Is not this gaming ? Is 
not this wagering? If this were allowed, all wagering policies 
would be turned into this form, and the act would be entirely 
= defeated, If there is no intereſt in the caſe, it is gaming and 
| wagering, Therefore the rule muſt be made abſolute. | 
Lord Mansfield added, that it would be better for both parties 
| to take it as a verdict for the defendant at the trial, without 
colts: And the judgment was cntered up accordingly; and the 
| premium returned. 


Mix os er al ver/us HouGnrToON. 


HIS was an action for a boat belonging to the plaintiffs, 


Birmingbam canal; and was there ſeized and ſold by the defen- 


dant, who was collector of the tolls and duties payable by boats 


navigating thereon. The cauſe was tried, at the laſt aſſizes held 
for the county of Maric, when a verdict was found for the 
plaintiffs, with 131. 14s. 6d. damages, and 4os. colls; Mc 
to the opinion of the court on the following caſe. 3 

7 K = 


which was loaded with coals, and was navigating on the 


Thurſdav, 
April 24h. 
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In ſtat. 8 G. 3. c. 38. for making and maintaining a navigable 


cut or canal fond Birmingham to Bi one, Sc. is a clauſe for the 
Fichte eaſy collecting the rates and duties by the ſaid act directed 


to be paid; “That the maſters, owners and managers of every 


boat, keel, and other veſſel navigating, &c. ſhall give a juſ 
* account in writing, ſigned, &c. to the collectors, Sc. of whit 


cc quantities of goods ſhall be in or belonging to each boat, &; 
« from whence brought, and where they intend to land the 


* ſame: And if the goods contained in ſuch boat ſhall be liable 


© to the payment of different tolls, then ſuch maſter, owner, 
or perſon ſhall ſpecify the quantities liable to the payment of 
each toll: And in caſe they neglect or refuſe to give ſuch ac. 
% count, or (hall give a falſe account; or ſhall deliver any part of 
e their loading or goods at any other place or places than what 
„ js or are mentioned in that account, they {hall forfeit and pay 
eto the ſaid company of proprietors, their ſucceſſors and aſſigns, 
«© the ſum of fen ſhillings for every ton of goods which ſhall be in 
« ſuch boats or veſſels reſpectively, of which account ſhall be ſo 
« refuſed to be given, or of which ſuch falſe account ſhall t 


given, or which ſhall be delivered out as aforeſaid, as the caſe 


«(ſhall happen to be; over and above the reſpective rates and du- 


« ties they are obliged to pay for the ſame. And in caſe of negled, 
« refuſal, or denial of payment on demand of ſuch forfeiture ot 
« forfeitures beforementioned, or any part thereof, to the lid 
% company of proprietors, their ſucceſſors and aſſigns; that then 
„and in ſuch caſes, the ſame ſhall be recovered and levied in 
« ſuch manner and by ſuch methods as the ſaid tolls, rates and 


duties are therein before directed and appointed to be recover- 


« ed and levied.” 

The plaintiffs were owners of the boat in queſtion ; which, 
at the time it was taken, was loaded with coals, and was na- 
vigated on the canal. The defendant is collector of the duties, 
The coals, by the rate of tonnage ſettled under the authority of 
the act, were liable to a tonnage of 15. 3d. per ton; and were 
worth to be ſold 2s. per ton, excluſive of tonnage. The plain- 


tiffs (or the perſons having the command of this boat under 


them) delivered to the defendant as collector as aforeſaid, an ac- 
count, in writing, of the quantity of coals contained in the boat; 


in which account it is ſtated to be only twenty-two ton and ter 


hundred weight. On the ſame being weighed, it appeared that the 
real weight thereof was /wenty-four ton a eight hundred weight; 


_ whereupon the defendant ſeized the boat. On the boat being 


ſeized, 
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ſeized, the plaintiffs immediately tendered to the defendant the 
money admitted to be due for the tonnage of the whole quantity 
of coals, and alſo 20. as the penalty forfeited for reporting the 
weight of the coals to be 7209 ton leſs thanthe real | weight thereof; 
and demanded the boat : But the defendant refuſed to accept the 
money tendered, or to deliver the boat, inſiſting that the plain- 
tiffs had forfeited eu ſhillings a ton on the WHOLE quantity of coals 
contained in the boat; and gave notice in writing to the plaintiffs, 
« that unleſs they paid ten ſhillings a ton for every ton of 
«coals contained in the boat, within five days, he would ſell 
„the boat, to levy that penalty.” Upon the plaintiffs not 
complying with that demand, the defendant, after the end of 
five days, ſold the boat, and, out of the money ariſing by the 
fale thereof, retained the amount of the freight for the coals, and 
ten ſhillings a ton for every ton of coals contained in the boat, 
and alſo the colts and charges of the ſeizure, diſtreſs and ſale; 
and returned the overplus to the plaintiffs—The queſtion re- 
ſerved for the opinion of the court was, Whether, upon the true 
_ conſtruction of the above ſtated clauſe of the act, the plaintiffs 
had forfeited and were liable to pay the penalty of ten ſhillings 
a ton only upon the difference between the weight or quantity 
given in, and the actual weight and quantity contained in the 
boat; or upon the ele weight or quantity contained in the 
| Yoat ? | | 

Mr. Dayrell for the plaintiffs argued, that upon the true con- 
ſtruction of the ſtatute, the ſingle forfeiture of ten ſhillings per 
ton, could only be multiplied by the number of tons over and 
above the quantity given in, and not by the groſs number of 
tons contained in the veſſel, That this was apparent from the 
manner in which the penal part was worded : For inſtead of ſay- 
ing that“ In caſe they ſhall neglect or refuſe, &c. or ſhall give 
*« a falſe account, or thall deliver, & that then, 2 all and in 
either of thoſe caſes, they ſhall forfeit and pay ten ſhillings 
for every ton of goods which ſhall be in ſuch boat,” and ſtopping 
there; the act goes on and ſays, of which account ſhall be 
« refuſed, or of which ſuch falſe account, &c.” which latter 
words plainly ſhew the forfeiture is only to accrue upon the 
quantity not given in, Sc otherwiſe the repetition would have 
been: fruitleſs. : Beſides, a different conſtruction would make 
_ the- forfeiture beyond meaſure ſevere and oppreſſive, and out of 
211 een to We fraud N to be e 
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1777, Mr. Wheeler contra contended, that upon the plain ſenſe and 
— meaning of the ſtatute, the party offending in this caſe was lia- 
Mixoss. ble to a penalty of ten ſhillings per ton upon the whole quantity 
verſus . Lon 12 2 | IF | 
Houcaror, Of goods contained in the boat. That here the forfeiture was 


and no penalty at all incurred. 


incurred for not giving in a full account; therefore if falſe as to 
any part, it muſt be falſe in foto. That the words were expreſs ; 
«© Shall forfeit and pay ten ſhillings for every ton of goods, 
„ which ſhall be in ſuch boat, of which fuch falſe account ſhall 
„ be given; no? © of which no account ſhall be given ;” for that 
might have made it clearer the other way : but as it now ſtands, 
it is plain the forfeiture was to be according to the whole num- 
ber of tons contained in the veſſel. But if there were any 
doubt, it was cleared up by the ſpecific weight to which the 
ſingle penalty was confined, viz. 10s. for every ton: For if 
the penalty could only be levied upon the quantity not given in, 
there might always be 19 cut. over the quantity given in, 


_ Cur. adviſare vult. 


Afterwards, on Monday, May 12th, in this term, Lord Mans- 


* #fhurſt field delivered the reſolution of the court“ as follows: 


Juſtice ab- 
tent. 


Tueſday, 
April 29th. 


Kiens in ar- 
rere is a good 
plea to an ac- 
tion of debt 
for rent, 


We are all of opinion, that the penalty in this caſe ſhould not 
be ten ſhillings per ton upon the groſs weight or quantity of 


goods contained in the boat ; but ten ſhillings per ton only upon 


the difference between the weight or quantity given in, and 
the actual weight or quantity contair.ed in the boat. The con- 


fequence is that there muſt be | 5 
| Judgment for the Plaintiffs. 


 WarNER er al” verſus THEoOBALD, 


N debt for rent, the plaintiff declared upon an indenture of 

leaſe for 21 years, made between Milliam Watts (who at the 
time of the indenture was poſſeſſed of the premiſes for the re- 
ſidue of a term of 61 years commencing in the year 1759) on 
the one part; and James Gubbins of the other part: The de- 
claration ſtated the demiſe, the entry of Gubbint, &c. and that 
afterwards Watts ſold the reverſion to the plaintiffs. That ſub- 
ſequent to ſuch ſale of the reverſon, all the eſtate, &c. of Gub- 
bins came by aſſignment to the defendant, who entered, &c. 


after which half a year's rent, wiz. 207. became due and in ar- 


rear. The defendant pleaded that nothing of the rent zs in ar- 
rear and unpaid as by the declaration is above ſuppoſed.” The 
ray | plaintiffs 
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plaintiffs demurred, and aſſigned for ſpecial cauſe: 1%, That 
it was not alleged that the rent was paid on the 24th of Fane 
1776, or when it became due, or when the ſame was paid. 2d, That 
jt did not allege, that the rent was paid before or at the time 
, exhibiting the bill, or that the ſame was not then in arrear and 
unpaid. 

Mr. Buller ſor the olaintif ſtated the queſtion to be, whether 
in debt for rent by an aſſignee againſt an aſſignee, the plea of 
riens in arrere was a good plea; and he inſiſted it was not. Be- 
cauſe upon ſuch a plea, it is impoſſible for the plaintiff to tell 
what it is the defendant means to inſiſt on at the trial; whether 
he will deny the original leaſe, or any intermediate aſſignment; 
or whether he means to ſet up a payment before or /ince the 
action brought. For it only ſays nothing zs in arrear,” which 
muſt relate to the time of the plea. pleaded. But it might be in 
arrear before, and atthetimeof the action brought. Therefore, upon 
ſuch a plea, non conſtat when, or how payment was made; or whe- 
ther levied by diſtreſs, or releaſed. Conſequently the plaintiff is 
at a total loſs what defence to prepare to meet. The only inſtance 


of a plea of this kind is in 1 Brownlow 19. Hare v. Savile; and 


there the court held it bad. It is true, that was an action of 
covenant for rent, but there is no difference in this caſe between 
covenant and debt. 

Mr. Vvod contra for the defendant ſaid, the whole diſtinction 
was between debt and covenant, That in the latter, riens in 
arrere was clearly a bad plea, for the reafon aſſigned in Hare v. 
Saile; ©* becauſe it confeſſes the covenant to be broken, and 
e tends but in mitigation of damages.” But gedt, is to recover 
the ſpecific ſum due; and if that is paid, there can be no damages 
for the detention, It is eflential that it ſhould be due at the 
time of the action brought; and that is the only point for the de- 
fendant to anſwer. The form of the plea is, nil debet, in the pre- 
ſent tenſe; which has reference to the time of the action brought. 
In covenant it is, nou mfregit conventionem, in the-paſt, In 
detinue, the principle is the ſame: The plea is nan detinet : The 
only difference is, that the one is to recover goods and chattels, 
the other money. But in this caſe riens ix arrere is a fairer plea 
than zil debet ; Becauſe nil debet puts the whole declaration in 
Hue ; whereas, this confines the queſtion to the ſingle fact, 
© whether ſuch rent was due.” Yet il debet would have been 
a good plea. Hardr. 332. 2 Ld. Raym. 1503. Bul. Ni. Pr. 
2d edit. 170. Indeed, between 72/ debet and riens in arrere, 


there is no ſubſtantial difference. In replevin, the latter is the 
5 conſtant 
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conſtant plea. So in debt, and in annuity, which is in the na- 


. 


WARNER 


Verſus 


"Tuzoz al. 


ture of an action of debt,—As to the ſecond objection, that the 
ple does not ſay the rent was in arrear at the time of the action 


brought, the anſwer 1s, that the plea relates to the time of bring- 


ing the action.; 4 thereſore, whether alleged i in the paſt or preſent + 
tenſe, makes no. difference: Becauſe payment ſubſequent to the 
action brought could not be given in evidence. But if this were 
an objeckion, the ſubſequent words, as by the declaration is 


E ſuppoſed, would cure it effectually. If not, it would ap- 


ply to every plea. of non gt. factum, nil debet, non detinet, rient por 
di ſcent, &c. to every action in the Common Pleas, and to verdicts ; 
all which run in .the preſent tenſe. But various precedents of 
ſimilar Pleas are to be found in Raſtall 175» 176. Winch. Ent. 
10. Placita generalia. 106. and moreover, it is the conſtant 
practice. 

Mr. Buller in reply. The plea of riens in arrere is not a general 
iſſue; therefore the caſes cited are not applicable. The words 
* the declaration ſuppoſes are in this caſe mere words of 
form; and do not go to the time when the rent became due. 
There is in ſubſtance no difference between this caſe and Hare 
v. Savile.: Here, the allegation is, that the rent was due on the 
24th of June 1776. That allegation is not anſwered by a plea 
which only ſays, nothing z now in arrear:” Becauſe that 
might be perfectly true, though it were confeſſed. at the ſame 
time that the rent was due -when the action was commenced. 
"Therefore the plaintiff is entitled to judgment. 

Lord Mansfield. Mr. Mood has fully ſatisfied me. Nothing 
can be clearer than the preſent caſe. The declaration ſays, there 
is ſo much rent in arrear. The plea ſays, there is not. The 
laying there is nothing in arrear, is the ſame as if he had ſaid »#/ 
debet; and it is abſurd to ſuppole that it relates to the time af 
the plea, and not to the action. Beſides it is a more favourable 
plea for the plaintiff; it is an anſwer to the action. The action 
is in the preſent tenſe: So is the plea. It is the general iſſue. 
If the rent avas due, and 7s not at the time of the plea; it could 
not have ceaſed to be due, but by the plaintiff's accepting it: And 


af fo, he waves the action, though it was well brought at the 


time. : 
Per Cur, Withdraw the demurrer on payment of coſts. 
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PO N ſhewing cauſe why a new trial ſhould not be 
granted in this caſe, Mr. Juſtice Willes reported from 
Mr. Baron Eyre as follows: | 
This was an ejectment for two meſſuages, &c. demiſed by 
Samuel Stevens on the 1ſt of March 1776, for ſeven yum: Plea, 
not guilty. Verdict for the plaintiff. 
The leſſor of the plaintiff claimed to be entitled to K pre- 
miſſes for which the ejectment was brought, as coulin and heir 
at law of Ann Stevens who died ſeiſed. And the only queſtion * 
in the cauſe was, whether the leſſor of the plaintiff was the le- 
gitimate ſon of Francis and Mary Stevens; or was born of Mary 
before their marriage. —F or the plaintiff, the regiſter of the mar- 
riage of Francis Stevens and Mary Packer, dated November ad, 
1703s | and the regiſter of the birth of the leſſor of the plaintiff, 
in the following words, <* Chriſtenings 1704, Samuel ſon of 
Francis and Mary Stevens baptized July 3d,” were produced. 
It was inſiſted, on the part of the defendant, ** that the leſſor 
« of the plaintiff was born and privately baptized before the mar- 
8 e and that there was a publick baptiſm after the mar- 
« riage,” which accounted for the regiſter. —They firſt offered 
witneſſes to general declarations by the father and mother, that 
Samuel the leſſor of the plaintiff was born before marriage, which 
evidence Mr. Baron Eyre was of opinion to rect. — They alſo 
offered evidence, that there was a general reputation in the place, 
where the father and mother and Samuel reſided, “that he was 
born before marriage; which Mr. Baron Eyre was likewiſe 
of opinion to reject.— They further offered to produce one Fo/eph 
Dowſell as a witneſs, to prove that he had heard one Crips ſay 
many times ** that the leſſor of the plaintiff was a baſeborn child,” 
which evidence was rejected: And laſtly, they offered an anſwer of 
the mother of the leſſor of the plaintiff to a 6:1] in the Court of 
Chancery by the committee of Ann a lunatic, the perſon laſt 
ſeiſed, againſt the leſſor of the plaintiff and his mother; in 
which anſwer, the mother declared him to be illegitimate ; that he 


was born befere marriage and privately baptized ; and again pub= 


licly baptized after the marriage: Which evidence Mr. Baron 

Eyre was alſo of opinion to reje. Whereupon a verdict paſſed 

for the plaintiff, ſubje& to the opinion of the court upon theſe 

paints of evidence. 
1 


Mr. 
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1777. Mr. > and Mr. n now ſhewed cauſe, 2 inüilted 
be l that though the teſtimony of parents in their life-time, or their 
ben declarations after their deceaſe, might be admiſſible in caſes where 
Moss. proof of the marriage was preſumptive only, as by cohabitation, 
or genera! reputation ; yet neither their declarations, nor their 
perſonal teſtimony, could be admitted to baſtardize their iſſue, 
whereas, in this caſe, the fact of the marriage was actually prov- 

ed. If fo, the evidence offered was rightly rejected. In ſup. 

| port of this poſition they cited the following authorities. Rex 
5 v. Inhabitants of Reading, Mich., 8 Geo. 2. B. R. Caſes temp, 
Lord Hardwicke 79. Rex verſus Rook, Mich. 26 G2o: 2. B. R. 

I Wilſ. 340. Rex v. Inhabitants of St. Peter's, Morceſter. Bur. 
Set. Caf. 25. Rex v. Inbabitants of Stockland, Bur. Set. Caſ. 

506. 8 Mod. 180. Code, Lib. 2. tit. 4. lex. 26, Lib. 8. tit. 

47. lex. 6. 9. 10. Dig. lib. 5. tit. 2. 27. Lib. 22. tit. z. 29. 

Lord Man gfield. All the caſes cited, are caſes relative to 
children horn in wedlock : And the law of England is clear, that 
the declarations of a father or mother, cannot be admitted to 
baſtardize the iſſue born after marriage. But here the evidence 
offered is only to prove the time when the rue was born; and to 
ſhew, whether it was before the marriage or after, The objec- 
tion that is made to it goes a great way indeed ; for it goes 
to this ; that even if the father and mother were alive, their 
own teſtimony could not have been received. 

Mr. Wallace and Mr. Bower contra, in ſupport of the wy 
admitted the fact of the marriage, but nevertheleſs contended 
the evidence offered ought to have been received. That the legi- 

| timacy of the leſſor of the plaintiff did not depend, upon whether 
F. Stevens or a third perſon was his father, ſuppoſing him 
to be actually born in wedlock ; but upon the fact, whether he 
was born in wedlock or not. That the regiſter, though evidence 
of his being the ſon of M. and F. was by no means conc/u/ive 
as to the time of the birth, What then is the beſt evidence the 
nature of the thing will admit of? Moſt clearly the teſtimony of 
the parents themſelves, if alive; eſpecially, of the mother. It 
ſo, why are not her declarations to be received after her death. 
(Lord Mansfield. Suppoſe the father had entered the day or hour 
of the child's birth in a leaf of his Bible, would not that have 
been evidence?) Moſt undoubtedly it would. And though 
there are many diſtinctions in the books, às to how far an an- 
ſwer, or depoſitions in one ſuit, may, or may not, be read in ano- 
ther ſuit not between the ſame parties ; the mother's anſwer in 
Chancery 
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Chantery is here offered only as a ſolemn declaration by her in 1777- 
her life-time. In queſtions of pedigree, declarations of per- 8 
is « : 00DRIGHT 

ſons of the family have been frequently admitted. Parents nk 
have been examined in court: And in Rex v. Inhabitants 0 Moss. 
| Reading t, the mother was admitted to prove every thing but the ; Caf. temp. 
want of acceſs, thongh the child was born in wedlock. (Lord _— 
Mansfield. It was formerly held, that if the huſband was with- 
in the four ſeas at the time the child was born, no evidence 
could be admitted to prove it was illegitimate ; but that doctrine 
was over- ruled in the caſe of Penarel v. Pendrel*; and from * 2 Str. 9235. 
that time the law has been ſettled the other way Þ+). + 3P.Wms. 
Lord Mansfield, The whole of this evidence has been rejected. Ws 
If any part of it ought to have been received that is materzal, 
there ought to be a new trial; and there can be no doubt of 
its being material. 

This caſe has been argued at the bar with a greater latitude 
than I thought it could have been. Two queſtions have been 
made: iſt, Whether the father and mother could have been ex- 
amined, if a/zve. 2dly, If they could, whether their declara- 
tions, though ever ſo ſolemn, can be admitted as evidence af- 
ter their death. In this caſe there is evidence of the fa& of the 
marriage. But there is no evidence of the time of the birth. 
The regiſter only proves the Chriſtening; but on conſtat from 
' thence, when the child was born. As to the firſt queſtion, I 
ſhould as ſoon have expected to hear it diſputed, whether the 
atteſting witneſſes to a bond could be admitted to prove the | 
bond. I have known it done over and over again: And it is | 
much too clear to admit of a doubt. In this court, at 2 prius, ö 
a mother was allowed to prove a clandeſtine marriage at the ; 
Fleet, and no other evidence was given, to ſhew the legitimacy [ 
of the child. A great eſtate was recovered upon her fingle teſ- 
timony, and no objection whatever ſtarted as to the admitii- 
bility of it. In Lord Ya/entias's caſe, in the Houle of Lords &, $ Adjudged 
where the queſtion was, whether the Earl of Angleſea was mar- _— | 
ried to the Counteſs Dowager of Augleſea on the 15th Septem- 
ber 1741, prior to the birth of Lord Valentia their ſon, who was 
born in the year 1744, the Counteſs Dawager, having no in- 
tereſt, was admitted as a witneſs to prove the fact of the mar- 
riage. In Stapylton v. Stapylton If upon an iſſue to try whether || About the 
the plaintiff was legitimate or not, the mother attended at FC. 
Guildhall to prove he was illegitimate. But it ha appened that ſhe 4. 
had made an affidavit, in Which ſhe had ſworn that ſhe and her 

An 7 M huſband 
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huſband had been married long before the plaintiff was born; 

and this affidavit was intended to be uſed againſt her. Moon 
this fact being known, it was thought prudent not to call her: 

But there was not an idea on either ſide, that ſhe was not a proper 
witneſs to the fact of the marriage.—As to the ime of tbe birth, 
the father and mother are the moſt proper witneſſes to prove it. 
But it is a rule founded in decency, morality, and policy, that 
they ſhall not be permitted to ſay after marriage, that they have 
had no connection, and therefore that the offspring is ſpurious ; more 


_ eſpecially the mother, who is the offending party. That point 


was ſolemnly determined at the delegates. But the queſtion of 


acceſs or non-acceſs is totally different from giving evidence of the 


time of the birth.—The next queſtion 1s, whether the declarations 


of the father and mother in their life-time, can be admitted in 
evidence after their death? Tradition is ſufficient in point of 


pedigree: Circumſtances may be proved. For inſtance: Sup— 
poſe from the hour of one child's birth to the death of its pa- 
rent, it had always been treated as illegitimate, and another in- 
troduced and conſidered as the heir of the family; that would 
be good evidence. An entry in a father's family Bible, an in- 
ſcription on a tombſtone, a pedigree hung up in the family 
manſion (as the Duke of Buckingham s was), are all good evi- 
dence. So the declarations of parents in their life-time. I have 
known advice given to a father and mother to make atteſted 
declarations in writing under their hand of the preciſe time of 
the birth of the baſtard eigne and the ſubſequent marriage, 
to prevent. controverſy in the family touching the inheritance, 
If the credit of ſuch declarations is impeached, it muſt be left 
to the jury to judge of. As to the declaration made by the mo- 
ther of the preſent plaintiff, in her anſwer to the bill filed 
againſt her in the Court of Chancery, it is not like offering a 
depoſition or an anſwer in evidence againſt a perſon not a party 
to the original ſuit. That cannot be done for this reaſon ; be- 
cauſe ſuch perſon has it not in his power to croſs examine. 
But here the anſwer is offered only as evidence under her hand, 
of her having made ſuch declaration, Therefore I am of opi- 
nion, that as part of the evidence, which was material in this 


caſe, and which ought to have been admitted, was rejected ; 


there muſt be a new trial. 

Afton Juſtice, I am of the ſame opinion. I think rejecting 
the general declarations of the father and mother was wrong: 
And here the declarations are not inconſiſtent with the regiſter, 

1 but 
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bet are rather ſtrengthened by it. For if the child was born 
after the marriage, the mother did not go above eight months. 


#illes Juſtice, I am of the ſame opinion 
Per Cur. Rule for a new trial abſolute. 


DENN ex dim. TARHZ WELL verſus BARNARD. 


77 PON ſhewing cauſe why a new trial ſhould not be grant- 
U ed in this caſe, Mr, Juftice Villes reported from Mr. Ba- 
ron Hotham as follows : This was an ejectment tried at the 
laſt aſſizes at Taunton, in the county of Somerſet, for certain 
premiſes in the pariſh of Street, which Mary Tarzwel!l, before 
her marriage with Richard Sitter demiſed to the plaintiff : She 
claiming under an afignment from William Tarzwell the younger, 
who took under he aui! of his father William Tarzwell the elder. 
Thomas Tottle ſaid, he knew William Tarzwell the ſon. That he 
had an houſe, orchard and garden at Street, which belonged to 
his mother before, who has been dead ten or eleven years. That 
William was in poſſeſſion about Zwo years ago: But how much 
longer he could not ſay. But, one Atwell, who lived there 
above fen years ago, paid rent, before that time, to William for 
one end of the tenement: And Pilliam kept poſſeſſion of the 
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Same day. 


orchard ever ſince his mother's death. The deed of afignment from 


William Tarzwell and Mary Tarzwell dated the 26th of February 
1771, was then read; by which, William Tarzwell, in confide- 
ration of /ove and affection, and for divers ſervices done and per- 
formed by the ſaid Mary for the ſaid William, and alto of the 
ſum of ren fhillings, aſſigned the premiſes to Mary Tarzwell, 


her executors, adminiſtrators and aſſigns, for and during all the 


reſt, reſidue and remainder of a certain term of 2000 years, for- 
merly raiſed and granted thereon, then ſubſiſting, and undetermin- 
ed, for the yearly rent of one ſhilling. There was a coyenant 
that he had full power to aſſign, and “' for quiet enjoyment 
% during all the reſt and reſidue of the ſaid term therein yet to 
« come and unexpired.” The ſubſcribing witneſs to this deed 
faid, that William Tarzwell lived at Bladrop in the pariſh of 
Street, at the time of the execution of the deed: That Mary 
was not preſent + But he was perfectly ſober at the time. He 
brought the deed with him to her, and ſome ſhillings paſſed 
from her to him. It was not called a deed of gift; but à deed 


of aſſignment. He offered to give up the writings to her ; but 
| ts ſhe 


596 


Eaſter Term 17 Geo. 3. B. R. 


„* 


— 


777 


Denx 
verſus 


BARN ARD. 


itſelf. 


ſhe ſaid be might keep the premiſes for his life; though ſhe 
had a right to them immediately. It was by her conſent he 
continued in poſſeſſion. He gave directions about the eſtate 
ever ſince his mother's death; which was in 1765 or 1766, 4 
year ago, Ham offered her ten pounds for the eſtate, which 
ſhe refuſed ; faying, at the ſame time, that it was not her in. 
«* tention to turn him out.” | 
William Southey, the officer of the ſurtogate's court, produced 
the will of William Tarzwell the father, dated the 25th of 
Auguſt 1755, by which he gave the premiſes to his wife; and 
after her deceaſe, to his ſon William during the term he had there. 
in unexpired. On the will was indorſed the act of court, dated 
the iſt of June 1756, in theſe words: © This was proved, Gc. on 
the oath of Elizabeth Tarzwell, ſole executrix therein named, 
„e who was then ſworn, Sc.“ — The defendant refuſed to enter 
into any title, whereupon a verdi& was taken for the plaintif 
with liberty to move for a new trial, without coſts, on theſe two 
grounds. 1ſt, That the deed of aſſignment, without the produc- 
55 of the original term of 2000 years, ought not to have been left 
to the jury. ad, That the probate of the will of William Tar. 
well, though made 21 years ago, and though eleven years have 
elapſed fince the death of the executrix, ſhould have been pro- 
duced, panting the act of court entered upon the will 


Mr. Mansfield againſt the ke as to the 1ſt objection ſaid, 
that conſidering the length of poſſeſſion under the will, and no 
title whatever attempted to be ſhewn on the part of the de- 
fendant, there was ſufficient ground, without producing the ori- 
ginal deed, creating the term of 2000 years, for the jury to find 
a fee. As to the latter objection, an authentic certificate from 
the Prerogative Court, and produced by the proper officer, wis 
equivalent to the probate itſelf; being in fact the ſame thing, 
only under another form. 

Mr. Gould contra, contended that the recital of one deed in 
another, is no evidence of the deed recited, though the deed con- 
taining the recital be well proved; . becauſe the atteſtation of 
the original deed is {till wanting. Roe v. Huntington, Vaughan 
74, 82. 10 Co. 92. If the recital therefore was inſufficient, the 
poſſeſſion had nothing to apply to; and clearly in point of time 
it would not make a fee: for the teſtator died in 1756 and 


the aſſignment was in 1771. 


Lord 
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Lord Mansfield. The fingle queſtion in this caſe is, Whether, 
upon all the evidence given, the plaintiff ought to be nonſuited, 
not having ſufficiently made out his title? The defendant has 
not attempted to ſhew any title. The argument on the part of 
the defendant has proceeded upon a ſuppoſition of a preciſe title 
ſet up. But I confeſs I do not fee it in that light. The title 
is a paſſeſſion of 20 years. The argument ſuppoſes the teſtator 
had juſt got poſſeſſion at the time of making his will, But that 
is not warranted by the facts. 


the report. How long he was in poſſeſſion before, does not 
appear. But the defendant does not attempt to ſhew any one 
elſe was in poſſeſſion before. It reſts therefore in preſumption ; 
and conſequently was matter proper for the conſideration of the 


jury. The poſſeſſion afterwards was clearly under tbe vill, till 


within two years before the title tried. What elſe appears 
to ſhew that the title was not a fee? It is anſwered, that the 
teſtator held under an old term of 2000 years. But that will not 
avoid the title, if the jury are ſatisfied that he has been in poſ- 
ſeſſion 20 years. If no other title appears, a clear poſſeſſion of 
20 years is evidence of a fee; not that he held under the leaſe. 
The leaſe is one of his muniments. No man has a leaſe of 
2000 years as a leaſe: But as a term to attend the inheritance. 
Half the titles in the kingdom are ſo. Therefore unanſwered, 


I think this was very good evidence to leave to the jury. 


Per Cur. Rule diſcharged. 


GoopTiTLE er dun. RokßERRNT EDWARDS verſus 
PETER BAILEY. 


PON ſhewing cauſe why the nonſuit entered 1n this caſe 
ſhould not be ſet aſide, and a new trial granted, the facts 


appeared to be as follows: 
It was an ejectment brought for two tenements in the county 


of Dor/er, diſtinguiſhed by the names of the greater and leſs 


tenement. The plaintiff claimed under the will of one Nicholas 
Edwards dated Merch 12th 1750, by which he deviſed the 


_ premiſes in queſtion to his wife F. Edwards, for life, and 


« after her deceaſe to his brother John Edwards, to be at his 


« diſpoſal : But in caſe he ſhould happen to die before the 


« ſaid F. Edwards, then he gave the premiſes to his couſin 
7 N | * Robert 


It is proved that in 1755 he 
made his will, and gave the premiſes in the manner ſtated in 


1777. 
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Barnazy. 


Friday, 
May 2d. 


In gie ment, 
which is a 
Adlitioutaction 
to recover the 
poſloſſion, the 
leilor of the 
plaintiff ſnall 
not be per- 
mitted to de- 
feat a ſolemn 
deed under his 
own hand, 
covenanting 
that the de- 
fendant ſhall 
eajoy the pre- 
mties, and 
alſo, for ur- 
ther aſſurance. 
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7 Robert Edwards, (the plaintiff), and his heirs and _— for 
ever: And died ſoon after. Upon his death, John Edwards 
«entered into and kept poſſeſſion of the greater tenement during 
his life; and by will deviſed 505 the tenements to the defend- 
ant Peter Bailey. He was poſſeſſed of ſeveral other premiſes 
which he deviſed to the leſſor of the plaintiff, by the fame will: 


And died in the life-time of Frances the widow, who upon the 


death of Nicholas her huſband, entered into and kept poſſeſſion 
of the 4% tenement, till ſhe died. Upon the death of Jobn, 
Peter Bailey, the defendant, took poſſeſſion of the greater tene- 
ment, which John during his life had occupied. Soon after, 
Robert, the leſſor of the plaintiff, by deed of releaſe, bearing 
date 5th of January 1764, reciting the will of Niclas, and alto 
reciting the will of Jobn Edwards the brother of Nicholas; and 
further that Frances the widow had ſurvived John, whereby the 
reverſion of the premiſes were becg es veſted in him AN in 
fee; reciting allo that it had been gced that he the {aid Robert 
ſhould renounce all his right, title, wy intereſt in the ſaid pre- 
miſes, to Peter Bailey, the ſaid Nicholas Edwards having no poreer 
to deviſe the ſame; he did thereby renounce, remiſe, releaſe, and 
for ever quit claim to the ſaid Peter Bailey, and the heirs male 
of his body, all the ſaid premiſes, and all his right, title and 
intereſt therein; with a covenant for further aſſurance. Subſe— 
guent to this releaſe, the widow died; and then Robert, the leſſor 
of the plaintiff, brought this ejectment. Upon the releaſe being 
read and proved, ſeveral NY were taken to it at the 125 

on the part of the plaintiff. 1. That there was no privity of 
eſtate between the leſſor of the plaintitf and the defendant, at the 
time of the releaſe. To this it was anſwered, that it was not 
a releaſe by way'of enlargement of the eſtate, but pur mitter 
le droit, therefore no privity was neceſſary: But this objection 
was given up. 2. That in reſpect of the lefſer tenement, the 
Lowe being in poſſeſſion, there was no eſtate in Peter Bailey 
at the time, upon which the releaſe could operate. 3. That it was 


- fraudulent upon the face of it, being without conſideration ; and 


alſo, for that the recital, relative to Nicholas having no power to 
deviſe the premiſes, was falſe; to prove which, the plaintitF in 


| reply produced the will of Jobn the father of Nicholas, giving 


the premiſes to Nicholas in fee. But theſe objections were ver- 
ruled by the judge, who thought that as the leſſor of the plain- 
tiff took a conſiderable eſtate under the will af. Jobn Edwards, 

0 ; 7-19.15 under 
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3 which will the defendant claimed, he ought not to be 
allowed to impeach it; and accordingly directed a nonſuit. 

Mr. Mansfield and Mr. Buller now argued in ſupport of the 
nonſuit, and againſt the rule for a new trial. Mr, W 
contru, for the rule. 

For the plaintiff it was argued, that bb the releaſe could 
not operate as ſuch, for want of a ſufficient poſſeſſion in the re- 
jeaſee at the time, yet it might operate as a grant of the rever/ion. 


It is a ſettled rule in the conſtruction of deeds, that if ſufficient 


appears to ſnew the intention of the party to convey, though it 
cannot take effect in the preciſe form in which it was intended, 
it ſhall operate in the way in which it can, rather than the in- 
tent of the. parties ſhall be fruſtrated. Sheppard, in his Touch- 
fone 82, ſays, A deed made to one purpoſe, may enure to 
« another ; if meant for a releaſe, it may amount to a grant of the 
« reverſion ; or e converſo.” So in 2 Wilſ. 75. a deed, intended 
| for a releaſe, was held to operate as a covenant to fland feijed < 
And the caſes there cited eſtabliſh the doctrine. If fo, nothing 
can be clearer than the intention of Robert to convey in this 
caſe; not only from the general words of the deed, but from the 
covenant for further aſſurance. But a deciſive anſwer is, that 
the plaintiff is eſtopped by his own deed. The claim he ſets up 
is expreſsly againſt his own deed, and the objections made to the 
form of it, go to defeat it. No man ſhall be ſuffered to do 
that As to the objection of fraud, becauſe the recital relative 
to Nicholas is falſe, the circumſtances manifeſtly ſhew there was 
ſome inſtrument, though none ſuch has appeared, under which 
Johu Edwards, was entitled, which warranted him in taking 
poſſeſſion of the greater tenement, as he did, in the life-time 
of the widow, and diſpoſing of them both at his death, not- 
withſtanding the will of Nicbzlac. With reſpect to there being 
uo conſideration, the eſtate which the plaintiff took under the 
will of Jo Edwards, was a ſufficient conſideration for his con- 
firming the deviſe of the premiles to the defendant, But if it 
were not, as the plaintiff is content to take ſuch eſtate, he ought 
not to diſturb the other deviſees in the will. Therefore 8 
every ground the nonſuit was right. 


Lord Mansfield as to the objection of fraud obſerved, there 


was no evidence of any fraud ; that the recital did not appear ta 
be the inductive cauſe of the releaſe; and unleſs ſome induce- 
ment was ſhewn, fraud could not be preſumed, If any colourable 
evidence of fraud had been given, the nonſuit would have been 
| | | wrong ; 
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wrong; becauſe fraud in this caſe would be a matter of fact; of 
which the jury are to judge. So if the plaintiff could have 
made out a caſe of miftake, it would have been equivalent to 
fraud. But nothing of the kind appears; and as to the con- 
fideration, it might be fair enough. It depends * the 
treaty. 

For the defendant, as to the other point, it was contended, that 
admitting the rule Jaid down to be true in its fulleſt extent, yet 
nothing paſſed by the releaſe in this caſe for want of proper ope- 
rative words, There are appropriated terms to every conveyance: 
And where the word“ grant is uſed, being genus generaliſimum, 
if the inſtrument cannot take effect according to its proper form, 
it ſhall operate in ſome other, if by law it can. But here the 
words are *©* renounce, remiſe, releaſe and guit claim, which are 
the ſpecial form of words adapted to a releaſe only ; therefore it 
cannot operate as a grant. And fo is Co. Lit. 301. A re- 
<< leaſe cannot operate as a grant, becauſe it is a peculiar man- 
«© ner of conveyance adapted to a ſpecial end.” In the caſe from 
2 Wilſ. 75. the word ** gran?” was uſed; and ſo it was in the 


caſes there cited. But here there 1s no ſuch word, nor any 


thing equivalent to it; conſequently nothing- paſſed by the 
deed. If not, the defendant's caſe is not aided by the covenant 
for further aſſurance; for that at moſt conveys only an equitable 
right: And as to its being an eſtoppel, the plaintiff is not eſtop- 
ped from ſaying any thing, but that the defendant has no in- 
tereſt. 

Lord Mansfield. The rules laid down in "reſpe of the con- 
ſtruction of deeds are founded in law, reaſon, and common 
ſenſe: That they ſhall operate according to the intention of the 
parties, if by law they may: And if they cannot operate in one 
form, they ſhall operate in that, which by law will effectuate 
the intention. But an objection is made in this caſe, which, it 
is ſaid, takes it out of the general rule and the doctrine of the 


authorities cited: And that is, that in the releaſe in queſtion the 


word grant is not made uſe of. But that the intention of the 
parties was to paſs all the right and title of the plaintiff in theſe 
premiſes, is manifeſt beyond a doubt. One thing however is 


deciſive. This is a f&#710u5 action to recover the poſſeſſion. In 


ſuch an action, if a man has made a ſolemn deed covenanting 
that another ſhall enjoy the premiſes, and likewiſe for further 
aſſurance, it ſhall never lie in his mouth to diſpute the title of 


the party to whom he has ſo undertaken ; no more than it ſhall 
be 


1 


Eaſter Term 77 Geo. 3. B. R. 


601 


363 


be permitted to a Tortgigor t to apa the title of his mortgagee. 
No man ſhall be allowed to diſpute his own ſolemn deed. There- 
fore. qudcung; vid dard, the nonſuit was right. It would be very 
idle to ſet aſide tne nonſuit, only to ſend the party into > equity 
and make him pay the coſts that way. 

Alon jſuſtice. This is the common wording of a releaſe : 
though in the ſhape of a releaſe, if there are ſufficient words, 
it may operate as a grant. The laſt ground however is deciſive : 
It is clear from the general complexion and circumſtances of this 
caſe, that there had been ſome diſpute between the parties re- 
lative to the wills of Nicholas Edwards, and his brother John; 
and that this releaſe was an agreement between them for the pur- 
poſe of adjuſting alll matters in difference : And there is a cove- 
nant for further aſſurance. I think it would be extremely im- 
proper, after that, to let the party take a legal objection for the 

purpoſe of defeating his own ſolemn agreement. 
Per Cur. Rule diſcharged. 


BOND ver/us Nr r. 


PON ſhewing cauſe why a new trial ſhould not be granted 
in this caſe, Lord Mansfield read his report as follows : 
This was an action on a policy of inſurance upon the ſhip 


Capel in the Weſt India trade, loſt or not loſt, af and from Ja- 


maica to London; warranted to have failed on or before the iſt 
of Auguſt, 1776. The policy was effected on the 2oth of Au- 
guſt, 1776, at a premium of 15 guineas per cent. to return 5 per 
cent. if the ſhip departed with convoy, and 8 per cent. if with 
convoy for the voyage, and arrived ſafe. At the trial there 
was no controverſy about the facts; and they are ſhortly theſe : 
The ſhip was completely laden for her voyage to England, at St. 
Anne's in Jamaica; and failed from St. Anne's bay, on the 26th 
of Fuly for Bluefields, in order to join the convoy there; Blue- 
felds, being the general place of rendezvous for convoy on the 
m like Spithead in England ; ; and where a convoy 
then lay, which was expected to fail for England every day: But 
the greater part of the way from St. Anne's to Bluefields, is out 
of the direct courſe of the voyage from Sf. Anne's to England. 
That ſhe arrived off Blueftelds on the 28th or 29th of July: 

Where ſhe was 3 ſtopped by an embargo laid on all 
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If a ſhip, in- 
ſured at and 
from Ja- 
maica, wwar- 
ranted to have 
ſailed on or 
before a par- 
ticular day, 
(with a re- 
turn of pre- 
mium in caſe 
of conwoy ) 
ſail, on or 
betore the 
day, from her 
port of lad- 
ing, with all 
her cargo and 
clearances on 
board, to the 
uſual place of 
rendezvous at 
another part 
of the iſland, 
for the ſake 
of joining 
convoy there 
ready; it is a 
compliance 
with the war- 
ranty, tho? 
ſhe be after- 
wards detain- 
ed there by 


an embargo, 1 the day.— Tho' ſuch dee of rendezvous be cn of the dire conf of the voyage, it is no 


deviation, 
70 veſſels 
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veſſels being in any part of Jamaica, and was detained there till 
the 6th of Auguſt, when ſhe ſailed with the convoy for England, 
but afterwards, being ſeparated in the paſſage, was taken by an 
American privateer.— Upon theſe facts the jury found a verdi& 
for the defendant. | | 
Mr. Wallace and Mr. Baldwin ſhewed cauſe; and the caſe was 
ſpoken to, on two ſeveral days in this term: Firſt, on Thurſay 
the 24th of April; and again, on Tueſday, the 6th of May. 
At the trial, the ſingle queſtion was, Whether the ſhip did, or did 
not, fail on or before the 1ſt of Augu/f. But on the argument 
720 points were made on the part of the defendants. 1. That 
the departure from Sr. Anne's, was not a departure from Fq- 
maica within the meaning of the policy. 2. If it were, that 
the going to Bluefields was a deviation. As to the 1ſt point it was 
obſerved, that ſhips in the Jamaica trade inſure againſt two 
different riſks, according to the ſeaſon. 1. The riſk here in- 
ſured, called the Summer riſk, which ends on the 1ſt of Auguſt, 
2. The inter riſk, which begins on the 2d ct Augy/t, and is to 
called from the hurricanes uſual about that time. A rid de- 
parture therefore by the preciſe day ſpecified in the policy, is of 
the very eſſence of the contract. It is a condition precedent which 
muſt be complied with, or the underwriters will not be liable. To 
determine whether it has been complied with in this caſe, the terms 
of the policy are material. Now this inſurance is not, at and from 
Sf. Annees; but, © at and rem Famaica, which is not only the com- 
mon, but neceſſary form of policiesupon Tamaica ſhips; becauſe, as it 
is the practice for them to ſail from port to port to complete their 
lading, they are under ſuch a policy protected in coaſting to 
and fro', till they finally depart from the iſland for Fnglaud. 
For the fame reaſon they are never contidered as having /ailed on 
their voyage, till they have actually cleared the ifland. The 
queſtion therefore is, was it the intention of the Capel, when 
ſhe leſt St. Anne's, to ſail diref&ly for England?” Moſt clearly 
it was not. If it were, Blucſfelds was entirely out of her courſe; 
and conſequently a deviation. On the other hand, can there 
be a doubt but if ſhe had been captured in going to Bluefields, 
that the underwriters upon this policy would have been liable? 
For Bluefelds is as much a part of Jamaica as St. Anne's: And 
equally included under the word © at.” Either way therefore, 
the verdict was right. 1.1f the voyage begun at Sf. Anne's, the 
going to Bluefie/ds was a deviation. 2. If it did not begin at &. 
Anne's, there was no departure from Jamaica till after the iſt 
of Auguſt. Conſe juently the underwriters are nct liable. 


Mr. 
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Mr. Dunning and Mr. Buller contra, in ſupport of the rule, in- 
ſiſted, as to the iſt point, that the departure from St. Anne's be- 
ing a departure from the port of diſcharge, with all the cargo, 
ſhip's papers and clearances on board, was a complete departure 
from Jamaica for the voyage. Suppoling the practice to be as 
ſtated, that veſſels in this trade do ſail from port to port to com- 
plete their lading, and conſequently are not conſidered as having 
failed till they finally depart for England, the inference drawn 
could not hold in this caſe. Becauſe here, the ;Cape/, when ſhe 
left St. Anne's, had every thing ready: her lading was com- 
plete ; her crew, captain, cargo, clearances, were all on board; 
ſhe had no occaſion to go to any other port; and her full inten- 
tion was finally to depart for the voyage, meaning only to touch 
at Bluefields for the ſake of the convoy then ready. If fo, though 
Bluefields might be a little out of the direct courſe, it was no 
deviation in law. Sp7thead, the general rendezvous for convoy in 
| England, is out of the direct courſe of moſt ſhips bound to fo- 
reign parts; yet it never was held a deviation for any ſhip to go 
there for the purpoſe of joining the convoy. It is a zuftifable 
reaſon: And there are authorities in which it has been ſo held. 
Therefore there is no ground for either objection, and the rule 
ought to be made abſolute. 
Lord Mangsfeld. One point now ſtarted is entirely new : that 
ſuppoling the voyage to have begun from St. Anne's, the going 
to Bluefields (Which, it is admitted on all hands, was out of the 
courſe of the voyage) though for the purpoſe of convoy only, 
ſhall be conſidered as a deviation. In antwer, it has been ſaid by 
the counſel for the plaintiF, that there are caies in which the 
contrary has been held. But they are not cited. I could with 
therefore that thoſe authorities might be particularly looked into, 
and this ground mentioned again. It is a very material point : 
but widely different from a warranty to depart on a paiticular 


day, which is a condition precedent that admits of no latitude. 
Adjornatur. 


Upon this cauſe coming on again, nothing new was added on the 
firſt point. The ſecond point was put thus: Whether, if the inſu- 
rance had been from S. Anne's to England, and the Cape! had gone 
to Bluefields (out of her direct courle) for the ſole purpoſe of meet- 
ing with convoy, it would have been adeviation; or as much a pro- 
ſecution of her voyage, as if ſhe had diverted her courſe to avoid an 
enemy. Mr. Dunning and Mr. Buller for the plaintiff, contended it 


would not have beena deviation, and their argument was as fol! ow: 
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Whenever a ſhip does that which is for the general benefit of all 


parties concerned, the act is as much within the ſpirit of the po- 


licy,. and conſequently as much protected by it, as if expreſſed 
in terms. It cannot be diſputed but the act in this caſe was for 
the benefit of the inſurers, as well as the inſured. Bluefields, 
where the ſhip went, was the general place of rendezvous for con- 
voy ; and not a port, but an open road: No motive of trade there. 
fore could, or in fact did carry her thither ; her cargo being 
complete at St. Anne's. It is true, as St. Anne's lies on the op. 
polite ſide of the iſland, and out of the direct courſe from thence 
to England, there was in fact a deviation: But ſuppoſe ſhe had 
ſprung a leak and put back to the neareſt port to refit ; would 
that have been a deviation? Certainly not. To determine 
whether a diverſion from the direct courſe of the voyage, is 
ſuch a deviation as in law vacates the policy, the motives, end, 
and conſequences of the act muſt be attended to. A juſtifiable 
motive will excuſe. In the caſe of Motteux verſus The London 
Inſurance Company, 1 Ath. 545, The ſhip Eyles was inſured 
from Fort St. George to London. Upon her arrival at For? 
St. George from Bengal, the proved to be ſo leaky, that by 
„ the advice of the governor, &c. ſhe returned to Bengal to 
« refit.” But being done from necefity, and not for any purpoſe 
& of trade, the underwriters were held liable.“ If a deviation is 
juſtifiable for the purpoſe of repairs, it is equally ſo for the ſake 
of convoy; more eſpecially if it be according to the uſage, and 
the convoy ſtationed at the cuſtomary place. This is expreſsly 
laid down in two caſes: Bond v. Gonſales, at Ni. Pri. coram 


Holt, C. J. 2 Salk. 445. and in Gordon v. Morley, at Ni. Pri. 


coram Lee, C. J. 2 Str. 1265. The intention, and not the letter of 
the contract, is the true rule of conſtruction. 3 Bur. 1237. There- 
fore, though a difference may be taken between the preſent caſe 
and thoſe cited, that in em there was an expreſs warranty to 
depart with convoy, and ere, there is no ſuch warranty; yet 
there is in this caſe that which is Zautamount. For the return of 
premium was to be apportioned accordingly. It was cleatly 
therefore a circumſtance in the contemplation of the parties: 
And it never could have taken place if the ſhip had not gone to 
Bluefields, Conſequently, what the captain did was not only within 
the ſpirit and meaning of the contract, but in furtherance and 
execution of the intention of the parties. If fo, it can never 
be conſtrued to vacate the policy. The whole of this doctrine 
is more fully illuſtrated in the caſe of Pelij v. The Royal Exchange 

| Ajurance 
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and Tierney v. Ethberington there cited; and theſe principles are laid 
down: 1.“ That whatever is uſually done, is preſumed to be foreſeen 
« and in contemplation of the parties: And therefore is under- 
« ſtood to be refered to by every policy, and to make a part of 
it, as much as if it was exprefſed.” 2. If what is done by 
„the maſter, is ex juffd cauſe, as to refit, or to avoid enemies 
4% or pirates, the policy thall coxtinue. 1 Bur. 351. If it is 
ex juſtd cauſa to avoid an enemy, it is not leſs ſo to obtain that 
protection which will enable the ſhip to purſue its courſe in 
ſafety. And here, the act done was moſt for the benefit of the 
party complaining ; the premium to be returned bearing no 
proportion to the diminution of the riſque occaſioned by the 
ſhip's ſailing with convoy. But it may be urged, that being no 
immediate danger, there was no recefity here, as there is in the 
caſes put, It is true there was no phy/ical neceſſity ; but there 
was hat which the law holds eguzralent, It was, in prudence and 
diſcretion, neceſary and adviſable to be done, and for the general 
benefit of the owners, inſurers and all parties concerned. There- 
fore they prayed the rule might be made abſolute. 

Mr. Wallace and Mr. Baldwin contra, for the defendant. The 
whole of the argument has proceeded upon aſſuming at as a 
condition ef the policy which makes no part of it; and avoiding 
that which is the /o/e condition and ſtipulation between the par- 
ties: wiz. the time ſpecified for the ſhip's departure. It is true 
there was to be a return of premium the ſhip departed with con- 
voy, but there is no agreement or obligation that ſhe ſhould ſail 
with convoy. It is no part of the contract, but only a poſſible 
event, for which, if it did happen, an allowance was to be made 
in the price of the premium. The ground of the policy is, 
that the ſbip ſhould fail by a particular day. It is the /e con- 
dition, and the terms of it expreſs and preciſe. The ſingle 
queſtion then is, have theſe terms been complicd with ? It is 
inſiſted they have; for that the ſhip failed for the voyage on 
the 26th of July; and though the going to Blugfields was out of 
her courſe, yet being for the ſake of convoy only, it was ex 
Fuſia cauſd therefore, no deviation. But, 1. How does it ap- 
pear that this was ex juſtd cauſu ? There was no immediate dan- 
ger, no enemy in fight, no condition in the policy to ſeek for 
convoy? 2. How was it beneficial to the underwriter ? His in- 
tention was to run a// riſes, provided the thip departed on a 


particular day; and to avoid the riſk of the ſeaſon and weather 
| 1 after 


Aſſurance Company (commonly called the Banbe- ſuulcaſe) i Bur. 341, 
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after that time: That was his ſole object. Will then the court 


take upon them to determine, that it was more his intereſt to run 


the riſk of the ſea, which Be meant to avoid, than the riſk of 


capture, which he was indifferent about? If it will not, there is 
an end of the queſtion. It is very different from the caſes 
cited. In them, there was an expreſs warranty to depart with 
convoy. No doubt, in ſuch a caſe, all the means of attaining the 
end inſured are neceſſarily included in the policy: And there, 
the feeling for convoy is part of the contract. But here, the 
time of departure, is the ſole ground. It is an expreſs condi. 
tion which neither ſtorm nor. enemies, unleſs complied with, 
can excuſe. As to the argument of its being, beneficial to all 
parties, that would equally apply if the ſhip had ſtaid in the 


© harbour of Sz. Anne's in expectation of convoy; or if the con- 


voy had not failed from Bluefields for a month after the Cape/ 


arrived. And there is no drawing the line. Therefore the 


verdict is right, and the rule ought to be diſcharged. 

Lord Mansfield. I am extremely glad this motion has been 
made; the.cauſe came on at Guildball, by the candour of the par- 
ties, in the faireſt manner. But I had no intimation of its be- 


ing a cauſe of conſequence till after the verdict; when I was 


informed 100,000/. depended upon it. The queſtion was fair- 
ly tried, and the caſe has been very well argued on both ſides, 
I have thought much of it ſince the trial. Some things are 


clear: And there are fome which require conſideration. The 


policy was made on the 2oth of Auguft 1776, upon the con- 


tingency of a fact which muſt have exiſted one way or the other 
at the time the policy was underwritten. That contingency was, 
that the ſhip ſhould have failed on or before the iſt of Auguſ: 
Conſequently, it muſt have taken place or not upon the 2oth of 
that month. The port from whence the ſhip was to be inſured 
was, if I may uſe the expreſſion, the whole iſland of Jamaica. But 
from which of the ports the ſhip would fail neither party knew. 


Therefore they have uſed the. words “ at and from Famaica :" 


By force of which, ſhe certainly was protected in going from 
port to port, and till ſhe ſailed. It follows that the word 
„ failed” in the warranty, muſt mean that ſhe had ſailed on her 
Homeward bound voyage. The queſtion then is a matter of fact; 
and one that admits of no latitude, no equity of conſtruction, 
or excuſe, Had ſhe or had ſhe not ſailed on or before that day ? 
That is the queſtion. No matter what cauſe prevented her; 


| if the fact is, that ſhe bad not failed, though the ſtaid behind for 


1 the 
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the beſt reaſons, the policy was void: the contingency had not 
happened; and the party intereſted had a right to ſay, there 
was no contract between them. Therefore, what was ſaid by 
Mr. Wallace in the argument, is very true : If ſhe had been pre- 
vented by any aceident from failing till the 2d of Auguſt, as 
by the ſudden want of any neceſſary repair, or if an enemy had 
been at the mouth of the port; the captain would have done 
very right not to ſail, but there would have been an end of the 
policy. It is very different from the caſes where a voyage has 
been begun: There the v/age of the voyage may juſtify going a 
little out of the direct courſe. This alſo is clear; if the ſhip 
had broken ground and been fairly under ſail upon her voyage for 
England on the iſt of Auguſt, though the had gone ever ſo little a 
way, and had afterwards put back from the ſtreſs of weather, 
or apprehenſion from an enemy in ſight, or had then been put 
under an embargo, and been detained till September, it would 
| ſtill have been a beginning to fail ; and the ſtoppage would have 
come too late, Becauſe the warranty was upon a fact antecedent. 
Such a caſe * happened before me a day or two after the preſent 
action was tried. It was an inſurance upon a ſhip from Gre- 
nada to London warranted to ſail on or before the 1 of Auguſt. 
She had barely begun to fail on the day, when ſhe was ſtopped 
by an embargo, and detained beyond the time. I thought the 
voyage was begun: The jury were of that opinion, and there 
has been no motion for a new trial, —I am giving no opi- 
nion, only breaking the -caſe, Here the whole queſtion turns 
upon this: Did the voyage from Jamaica homeward, begin 
from St. Anne's or from Bluefields, Perhaps where a voyage is 
once begun, the going a little out of the way to join convoy 
may be very reaſonable, and for the benefit of all parties: But ſtill 


it does not vary the fact of ſailing. Here it was very reaſonable : _ 


But the queſtion whether the voyage began from St. Anne's or 
Bluefields ſtill remains.—Another material circumſtance ariſes 
trom the words © at and from Jamaica. At the trial I reaſon- 
ed thus: © By the terms of the policy ſhe was protected during 
«© her ſtay at Jamaica By force of them, ſhe had a right to 
e go to any port, or all round the iſland; and ſhe went to 


** Bluefields for reaſons beſt known to herſelf. Therefore the 


voyage began from Bl/uefie/ds.” Had the inſurance been af 
and from the port of St. Ann's,” it did ftrike me that going 
round the iſland to Bl/uefelds would have been a deviation. But this 


* The name of it was Thelufſon verſus Terguſan. 
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7B Þ is a queſtion of ſo 0 value and onfegdebre, e the court 
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6 deciſion u upon it. eee eee 
N Alton Juſtice, J ſhall be very lan to conſider this on nn 


preſent adviſed, it ſeems to me to depend upon a mere matter of 
fact : And therefore to be very different from the caſes of 'deviac 
tions that have been put. In them, the change of voyage be. 
ing from neceſſity, is excuſed in point of law: But here, the 
whole queſtion is, did the Capel fail from Jamaica on or before 
the iſt of Auguſt according to the true ſenſe and meaning of the 
poliey? If ſhe had fairly commenced her voyage en her depart- 
ure from Sz. Anne's, and the going to Bluefields'is to be taken 
? | 2s the wage of the voyage, I ſhould think the ' underwriters 
would be liable. So, if the had broken ground for the voynge 
and had gone bat a league and been blowh back again. - But, if 
ſhe found no convoy at Bluefields, the could noti.have-iſtaid 
there to wait for convoy: That would have vacated the policy, 
So, if her going to Blzefelds is to be conſidered only as a con- 
tinuation of her ſtay at Jamaica, the policy is at an end. She 
certainly was ready at St. Anne's to depart for the voyage: And 
ſhe went to Bluefields, not to take in part of her cargo; (for 
£ then it clearly would nct have been a commencement of the 
voyage) but from a juſt motive. Whether that was or was not 
a commencement of the voyage, is clearly a matter of fact; 
and, in this caſe, a very material one; therefore ought to be 
very fully conſidered. 7p 5 
Willes juſtice. This is clearly a matter of fa. T think if 
the ſhip upon her arrival at Bl/uefie/ds had found no convoy, ſhe 
could not have ſtaid there; but muſt have ſailed immediately; 
or if ſhe had met with convoy and had ſtaid an unreaſon- 
able time for other ſhips, the inſurers would not have been 


liable. 


_ Cur. adviſure wvult. 


Afterwards on this day Lord Mansfeld delivered the opinion 

of the court as follows: We are all ſatisfied that the truth of the 

| caſe is, that the voyage from Jamaica to England began from 
St. Anne's. That, when the ſhip failed from Sz. Anne's the 
had no view or object whatſoever, but to make the beſt of her 
way to England; and ſhe touched at Bluefie/ds only, as being the 
ſafeſt and beſt courſe (under the then circumſtances) of her na- 
vigation to England. That the value of this queſtion admitted 


ooch ſides ſhews, that every. ſhip under the ſame cir- 
cum- 
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cumſtances looked upon the touching at Bluefields, where the 
convoy then lay ready, to be the ſafeſt courſe of navigation from 
Jamaica to England; and that it would have been unwiſe and 
imprudent for any hip not to have touched there. The great 
Aiſtinction is this: That the failed from Sr. Anne's for England 
by the way of Blucfields ; and that it was not a voyage from St. 
Ann's to Blugſielde with any object or view diſtinct from the 
voyage to England. If he had gone firſt to Bluefields for any 
purpoſe independent of her voyage to England, to have taken 
in water, or letters, or to have waited in hopes of convoy coming 
there, none being ready, hat would have given it the con- 
dition of one voyage from $7. Anze's to Bluefields, and another 
from Blugfelds to Englund. But here, under all the circum- 
ſtances, we think ſhe had no other object than to come to En- 
zlend directly by the ſafeſt courſe. Therefore the rule for a 
new trial muſt be made abſolute. 


The End of EAS T E R Term. 
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Hs. was an information filed by the ner San 

T againſt the three defendants Clarke, Lilly, and Bateman, 
upon the ſtat. 8 Geo. 1. c. 18. „ect. 25. for aſſaulting and reſiſting 
certain cuſtom-houſe officers in the execution of their duty, and 
reſcuing 0 out of their cuſtody ſixty half anchors of brandy and ſixty 
half anchors of geneva which they had ſeized : By reaſon where- 


of, and by force of the ſaid ſtatute, the information ſtated, ** that 


8 the ſaid defendants had ſeverally forfeited the ſum of 40/. 
cc a- piece.“ There was a ſecond count for the afſault only, with- 
out the reſcue, which concluded in the ſame manner, ** that 


the defendants had ſeverally forfeited the ſum of 40 /. 


At the trial before Lord Mansfield, at the fittings after Hi. 
lary term 1777 * at Weſtminſter, upon “ not guilty” proces, 


the j jury found the defendants ſeverally guilty. 


Mr. Buller laſt term + obtained a rule to ſhew cauſe why the 
Judgment ſhould not be arreſted, upon this objeQtion, ** that the 


«verdict againſt the defendants was for Zhrec ſeveral ſums of 


401. each; whereas by the act of parliament the offence was entire, 


and only one penalty of 4o/. given for one and the ſame. of- 


And inftanced the caſes of convictions upon the game- 


ty can be recovered againſt them all. Hardian qui tam v. Whita- 


ter. Mich. 1748. 22 Geo. 2. B. R. MSS. So one penalty only 
for killing ſeveral arr on the ſame day. Marriot v. SHAW. 
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Mr. Vallace now ſhewed AP 5 objected, 1 1 UN FIR mots 
was premature; becauſe if either of the defendants were liable, 
the paged 6 # by 2 cal might ſign judgment againſt him only, and 
releaſe the reſt. The defendants therefore ſhould have waited 
till judgment had been entered up againſt all; and then have 
gvailed themſelves of the objection upon error, if warranted in 
point of law. But 2dly, ſuppoſing the application regular at 
this time, there is no ground for the objection. For the penalty 
is not in the nature of a ſatisfaction to the party grieved, but a 
uniſhment oh the offender ; and crimes are /everal. So it is 
expreſsly laid down in Regina verſus King et al'. 1 Salk. 182. 
This was an offence at common law, for which each party 
might have been indicted and /everally puniſhed by fine and im- 
priſonment ; and the ſtatute was made to add an accumulative 
puniſhment : whereas, if the conſtruction contended for by the 
defendants were to prevail, the greater number of offenders, the 
leſs would be the puniſhment. : 
Mr. Buller contra, in ſupport of the rule. 1. As to the ap- 
plication being premature, if the error aroſe. upon the verdict 
alone, it might be fo, becauſe the Attorney General might cure 
it by a noli proſequr. But the ground of the objection is, that 
the information itſelf is inſufficient upon the face of it, for it is 
there laid as a-./evera/ offence. Therefore, the parties at their 
election may take advantage of it, either in arreſt of judgment, or 
by writ of error. 2. With reſpect to the principal queſtion, whe- 
ther ſeveral penalties can be recovered where ſeveral perſons are 
concerned in one and the ſame offence, it is clear by the words 
of this ſtatute, that only oe penalty can be recovered. For it is 
not ſaid ©* that every perſon offending ſhall for every ſuch offence 
«« forfeit, Sc; but, © if any ork or perſons thall, &c., the 
66 Prey: or parties ſhall for every ſuch offegde, forfeit and loſe 
<<'40/,” The word “ perſons! and. t parties” : manifeſtly ſhew 


the legiſlature meant to provide-againſt a aint offence by ſeveral 


SY ; but not to multiply the penalty on that account; The 
penalty refers tothe ofence, not to the. perſois ; _: and Jo} it is 
laid down in Gro. Eli. 480. Partridge Ye, Nailor : reported 


likewiſe in Moore 453. and Ney. 62. That. was an action on 


the ſtat. 1 & 2 Phil. & Mar. c. 12. brought, againſt, three de- 
fendants for impounding diſtreſſes in ſeveral; places. Upon. not 
guilty, the jury found a verdict againſt all three; and judgment 
was entered up for 51. and coſts againſt each defendant ſeverally. 
But opon error it was held to be clearly bad, there being but 


one offence; notwithſtanding the words of the ſtatute there are, 


* that 
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hes aun * ating ſhall for every ſuch * for- 
« feit, Sc. 

So in convictions upon the ſtat. 5 Ann. c. 14. though ſeveral 
are concerned in the ſame offence, one penalty only can be re- 
covered. Hardman qui tam v. Whitaker et a'. Micb. 22 Geo. 


2. B. R. 1748. MSS. — Therefore he prayed the rule might 


be made abſolote. 

Lord Mangfield. There is no cauſe of greater ambiguity, 
than arguing from caſes without diſtinguiſhing accurately the 
grounds upon which they were determined. The true reaſon 
of the caſes which have been cited in ſupport of the motion, 
and the diſtinction, between thoſe caſcs and the preſent, is this: 
Where the Ofence is, in its nature, ſingle, and cannot be ſevered, 


there the penalty ſhall be only ins le; becauſe, though ſeveral per- 


ſons may join in committing it, it ſtill conſtitutes but one of- 
fence. But where the offence is in its nature ſe:eral, and 
where every perſon concerned may be ſeparately guilty of it, 
there, each offender is ſeparately liable to the penalty ; becauſe 
the crime of each is diſtind from the offence of the others, and 


each is puniſhailc for his own crime. Fer iaſtanee; the oflence 


created by flat 1 & 2 Phil. & Mar. c. 12.18 the impounding a 


diſtreſs in a wrong place.” One, two, three, or four, may im- 
pound it wrongfully; it ſtill is but e act of impounding, it 
cannot be ſevered. It is but one offence ; and therefore (hall be 


fatisfed by one forfeiture. So, under the ſtat. 5 Ann. c. 54. 
for the preſervation cf the game; kiliing a hace is but une 
offence in its nature; whether one, or twenty kill it, it cannot be 


killed more than once. If partridges are netted by niche ; two, 


three, or more may draw the net; but ſtill it conſtituies only ene 
offence. But hit ſatute relates to an offence in its nature ſeveral : 
2 ſeveral offence at common law; and the ſtatute adds a further 
ſanction againſt that, which each man muſt commit ſeverally. One 
may refiſt, another moleſt, another run away with the goods: One 
may break the officer's arm, another put out his eye. All theſe 
are diſtin acts; and every one's offence entire and complete in 
its nature. Therefore each perſon is liable to a penalty for his 
own ſeparate offence —With reſpect to the application being 
premature, Mr. Buller has ſufficiently anſwered that objection. 


The information itſelf lays it as a ſeveral offence; therefore 


a motion in arteſt of judgment is proper, 
Allos Juſtice. Suppoſe a perſon, not preſent at the time of the 
offence being committed, were to have adviſed or procured it to 


be done: I am of opinion, under the words of this act, he would 
3 | | de 
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is im its nature ſeveral. I remember the caſe of Hargdman gut tam 


++ 


verſus” FF Male, er 4. There, the offence was confi dered as 
being in its nafure only one offence. But in this caſe, the offences | 


of the ſeveral defendants are diſtinct and ſeparate. 
ene 23S: 1 126 25248, Per Cur. Rule diſcharge a 


m_—_ Rue verſus Faaxcis FEM ks 


verſus. 
_ Crake *, 


Saturday, 


June 8th. 


been the 


ae. — geld, Mr. Morris, and Mr. Batt ſhewed cauſe: Where it has 
ay 


avainſt a rule for quaſhing an order of ſeſſions confirm ige in a 


ing 4 poor s rate. The order of ſeſſions was as follows: Wilts — Ng 


ariſh to rate 
erſons to the 


Upon® hearing the appeal of Francis Hill againſt a rate for the poor for their 


ff 


ock in trade 


relitf of the poor of the pariſh of Bradford, in this county, com- A 98 
plafning that he was alleſſed and rated, for, and in reſpect of, his Pariſb, fach 


flock in tfade in The Taid pariſh, whereas he was adviſed that he . 


was not by law liable to be ſo aſſeſſed and rated, in reſpect of ſuch = _ 4 


ſtock in trade; It appeared in evidence, that the ſaid appellant b 


e rated to 


the poor in 


was a clothier, and that he was, and for ſome years paſt had been, reſpect there- 


an inhhbitant in the ſaid pariſh of Bradford, where many other 
tradeſmen, particularly clothiers and manufactures of woollen 
goods, likewiſe lived : And that he there carried on the buſineſs 
of a clothier ; and, at the time of making the rate in queſtion, 
was actually poſſeſſed of a conſiderable ſtock in ſuch his trade, 
within the ſaid pariſh of Bradford. And that the churchwardens 
and overſcers of the poor of the ſaid pariſh, at Eaſter 177 5 made þ 
the rate in queſtion; which was properly allowed by two juſtices 1 
of the Peace, for the relief of the poor of the faid pariſh : : and, 
therein charged the appellant : A penny as his ſhare or contri ution 
towards the relief of the Poor of the ſaid pariſh for the ſaid car 
17%, Th pech F his flock in the ſaid clothing, trade, cwhich”” 
he then, had in tt e Tald parith ; and which laid charge 0 +." 


$4 # ++ 5 F, 
peng g, rate, pas f roved to be no more than his juſt Pace a 


or hate. Ei the Haid rate, i, Ty "reſped? of. duch his ſaid br E 
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not as a caſe of beiden seed by the omilſon of a ſet of 
men, rateable, as they conceive, in reſpect of their perſonal pro- 
petty ; but as a complaint by a tradeſman upon his being rated 
to the poor for his </ib/e flock in trade, within the pariſh : 
And this is the ſhape in which, Lord Mansfeld ſaid in the Witney, 
caſe, ſuch a queſtion ought to come on: Not, as a general 
queſtion, whether ſtock in trade be rateable or not; but, as the 
particular one made by an individual, whether he is bound to 
contribute to the poor's rates in reſpect of the ſtock in trade 
which he poſſeſſes within the pariſh of Bradford. The whole 
queſtion, therefore, depends upon the conſtruction of the ſtat. 
43 Els, c. 2. And the belt way to attain the true conſtruc- 
tion of that act, is to examine the law antecedent to the mak- 
ing of it. 

By the common law, as appears, by the Mirror, p. 14. the poor 
were to be maintained by the parſons, rectors of the church, and 
„ by the pariſhioners ;” but by what mode is not there ſpecified. 
There is however a recognition of this proviſion, in the caſe of 
Rex v. Loxdale, Hil. 30 Geo. 2. B. R. Tt is a matter of ob- 
ſcurity how the poor were maintained before the ſtatutes which 
now provide a maintenance for them. The religious houſes 
molt probably contributed much towards it: And this conjecture 
ſeems the better founded, from the time when the firſt provi- 
ſion was made for them by ſtatute ; which was in the 27th year 
of Hen. 8th, juſt about the time of the diſſolution of the mo- 
naſteries. I ſhall fele& the maſt remarkable expreſſions in that, 
and the ſeveral ſubſequent ſtatutes, in order the better to aſ- 
certain the true intent and meaning of them. By the 27th Hen. 
8. c. 25. © the ſeveral bundreds, towns corporate, pariſhes, and 
% hamlets were to maintain the poor.” By the 1ſt Ed. 6. c. z. 
0 cottages are to be provided for the poor at the coſts of cities, 
% fowns, and boroughs, at the devotion of good people.” Ey 
ſtat. 5 @ 6 Ed. 6. c. 2. the miniſter and churchwardens are 


e to aſk of every man and woman what they will give; and if 


e any perſon, Log. able, refuſe to give, they are to be ex- 
e horted, Cc. By the 14th Elig. c. 5. all and every the in- 


habitants are to be taxed to the relief of the poor, &c.” By 


18 Eliz. c. 3. a ſtock of wool is to be provided for employ 
«of the poor of a the inhabitants to be taxed and gathered.” 
Theſe expreiſions give no room to doubt but that the true 
meaning of theſe ſtatutes is, that a inhabitants of a pariſh, able 
either in reſpect of their real or perſena] property to contribute 

5 to 


Frigity Term 27 Geo, . N 
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to the maintenance of the poor, are intended to be comprized 
under the deſcription of © perſons liable to that burthen.” The 
firſt remarkable alteration in the terms of thoſe acts is to be 
found in the 39th Eliz. c. 3. ſect. 4. where the words ** occu- 
« biers of land within the pariſh” are uſed. The reaſon of which 
introduction was probably on account of certain perſons who 
claimed to be exempted out of the former ſtatutes, as not re- 
ſiding in the pariſh. The word “ znhabitant” however was 
ſill retained. If it ſhould be argued that the word © inhabitant” 
was retained for any other purpoſe than that of including per- 
ſons who were rateable for their per/onal property, it is incum- 
bent on the other ſide to ſhew it. 

Taking this therefore for granted, that the meaning of the 
word ** occupier” was to include perſons who were owners of land 
reſiding out of the pariſh, and that the word ** znhabitant” con- 
tinued as it did; the next conſideration is the ſtat. 43 El. c. 2. 

[ 

" It is the opinion of Dr. Burn, that the flat. 43 Elia. c. 2. 
did no more than re-ena& the 39 Elis. c. 3. The object of 
taxation, and the ſubject matter are the ſame in both; but rather 
more minutely expreſſed in the latter; yet neither the preamble, 
nor any other part of the latter, ſhews an intention to make a 
change. The ſame perſons therefore were liable to be rated: 
And if that ſtatute were now for the firſt time to receive a con- 
ſtruction, there could be very little doubt of the expoſition 
of it. It would be a very violent expoſition of it to ſay, 
that thoſe perſons alone who are poſſeſſed of real property were 
liable to be taxed to the poor. The clergy, the merchant, the 
tradeſman, all beneiit by the labour of the poor, as much as the 
owner and the occupier of land. It is but juſt then, that they 
ſhould all contribute towards the maintenance of the poor. 
Qui ſentit commodum ſentire debet et onus II ſhall next conſider 
how far this conſtruction of the ſtatute has received a ſanction 
and been recognized by other ſtatutes. By ſtat. 22 Car. 2. 
c. 12. / 10. for the repairing of highways and bridges, it is 
enacted, that one or more afleflment or aſſeſſments upon all 
and every the znbaditants, owners and occupiers of lands, 
% houſes, tenements, and hereditaments, or any perſonal eftate 
** uſually rateable to 6 poor within any ſuch pariſh, ſhall be 
e levied, oc 

By ſtat, 2 Gul. & Mar. c. 8. for paving and cleanfing the ſtreets 
in the cities of London and Meſiminſter, it is enacted, that for the 
* better mending of the highways, one or more aſſeſſment or 


«c aſſeſſ- 
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et aſſeſſments upon all and every the inhabitants, owners and oc. 
cc cupiers of lands, houſes, tenements, and bereditaments, or any 
« perſonal eftate uſually rateable to the poor within any of the ſaid 
« pariſhes, ſhall be levied, Sc. By ſtat. 3 & 4 Gul. & Mar. 
c. 12. for the repairing and amending highways, it is enacted 
by ct. 18. that No aſſeſſment for the purpoſes therein de- 
* clared, ſhall exceed the rate of fix pence in the pound of the 
« yearly value of lands, houſes, tenements, and hereditaments, 
Ee. nor of ſixpence for twenty pounds of perſonal eſlate 


| *© uſually rateable to the poor within ſuch pariſh, hamlet, 


«© &c.” By ſtat. 1 Geo. 1. c. 52. ed. 6. for making more 
effectual the laws for the repair of highways, it is enacted 
by reference to ſtat. 3 & 4 Wil. & Mar. c. 12. that the 
«« juſtices of quarter-ſeſſions, &c. may, if they ſee fitting, 
„ cauſe aſſeſſments to be made, and money to be raiſed not 
«© exceeding the proportions limited by the ſaid act.“ —It is 
not particularly ſaid what thoſe proportions are; but I conſi- 
der-this ſtatute, as a direct recognition of the 3 & 4 V. & M. 
c. 12. as much as if it had been ſaid ſo in expreſs words. "Theſe 
ſeveral ſtatutes therefore taken together prove, that the legiſla- 
ture has at different times thought ſome ſpecies of perſonal property 
rateable to the poor: For they in terms « gg of ſuch perſonal 
«+ property as is uſually rateable to the poor.” But be that as it 
may, it is enough for the preſent argument that ſome ſorts of 


perſonal property are rateable by the ſtat. 43 Elix. c. 2. and 


if it be reaſonable that ne ſhould, nothing can be more rea— 


ſonable than that v/i%/e property, ſuch as rock in trade, ſhould 


be ſo too. Beſides this legiſlative expoſition of that- ſtatute, 
there are a variety of authorities which ſpeak the ſame language. 


The firſt in point of time is the anſwer of the twelve judges 
to the 18th guzre in Dali. juſtice, c. 73. p. 231. Ed. 1727. 


This anſwer ſays, „that the Iand within each pariſh is to be 


4 rated, in the firſt place, to the relief of tlie poor; but that 
« there may be an addition for the Perfurdl een ability of the 
« patiſhſoners within that pariſh.” | 

In Sir Autbeny Earby's caſe, 2 Bulſ. 354. A. D: 1633. upon 


complaint to the judges of aſſize by the inhabitants of the town 


of Beſlon upon an undue aſſeffment made by the faid town and 
overſeers of the poor, it was held; and ſo delivered for law by 


Hutton and Croſe fuſtices of aſſize, that ſuch afſefiments ought 


to be made according to the vile eſtate of the inhabitants 
« there both real and perſonal.” And alſo, that this has been 
ſo reſolved by all the judges of England upon a reference 
| made 
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made to them, and upon conference together, when they re- 
ſolved, that aſſeſſments for the relief of the poor ought to 
« be made in uch manner as before, according to their vi/ible 
gate, real and perſonal, which they had in the town where 
« they lived.” Now, though the note in Dalton be anonymous, 


and may therefore ſeem to want authority; yet it is impro- 


bable, that Bulſtrode ſhould be miſtaken when he quotes the 
anſwer of the judges. His reports were publiſhed in 1657, 
by himſelf, Sir Robert Heath, mentioned by Dalton to be chief 
juſtice in 1633, when the anſwer of the judges was delivered, 
was made fo in 1631; Croke was made a judge in 1628; and 
Hutton in 1617. Taking then the authorities both of Dalton 
and Bulſlirode as not to be diſputed, the next caſe in point of 
time is that of Rex verſus C/erfenwell, which was as follows: 
An order made to confirm a poor's rate, which rate was made 
according to the land-tax, was quathed. Objected, that this 
taxation was not equal, becauſe the perſonal eſtate in the pub- 
lick funds is not chargeable to the land-tax, but it is to the 
poor: And by the whole court, this rate for that reaſon was ſet 
aſide.” Hil. 2 Geo. 1. B. R. Foley 23. 

The next is the caſe of Rex v. St. Leonard, Shoreditch, Caſ. 
temp. Holt, 508. In which the court could not have confirmed 
the firſt order without recognizing the ratability of perſonal 
property. Nor the /econg, without holding that the ſeſſions 
did right in deciding that more equality was proper in taxing 
the different forts of eſtate than had been obſerved. 

The next is the caſe of Regina verſus Barkin, 2 Lord Raym. 
1280. where all the judges agreed, that a tradeſinan (artifex) 
is liable to be rated for his ſtock in trade. There are various 
authorities too in Vin. Abr. vol. 16. where he refers to Shaw 
and to MSS. caſes. I would refer the court likewiſe to the opi- 
nion of Lord Hale in his ſcheme of the poor laws; to Dr. 
Burn's Hiſtory of the Poor Laws; and to the caſes of Rex verſus 


Guardian of the poor of Canterbury, Rex verſus The inhabitants 


of Whitney, Rex verſus The inbabitauts of Ws *, Rex verſus 


The inhabitants off Andover 9. 

More attention ought to be paid to a caſe like this; where 
a man comes who is rated for vjjb/e local property within the pa- 
71h, For it is ſtated as a complaint by an individual of a rate 
impoſed upon him, who at the ſame time acknowledges, that 


* Supra, 326. 9 Supra 550. | 
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if perſonal property is rateable, the proportion 5 upon him 
is a ju one. And to prove this, I ſhall cite what the court 


: ſaid in the caſe of Rex verſus The inhabitants of Andover. Lord 
| Mansfield ſaid It is doubtful whether, to the extent in which 


it has been argued, perſonal property is rateable or not; if 
it were to be ſo without regard to any thing local or viſible, 
the watch in a man's pocket, ſoldiers pay, lawyers fees, would 
be liable, Sc. A leſs queſtion is, whether a man in trade ſhall 
not be rateable for his flock, To be ſure ſome perſonal proper. 


| ty may be rateable; but then it muſt be /ocal v ble property 


within the pariſh,” 

As to the inconveniences that it may be ſuppoſed noob at- 
tend the rating of it; ſtock in trade in ſome reſpects is rated to 
the land- tax, as appears from the caſe of Rex verſus Whitney, 


But in anſwer to that, I ſhall ſubmit, that if the law autho— 


rizes the tax, a difficulty in the mode of levying it can be no 
objection ; beſides the tax is now actually raiſed in many places 
of this kingdom, in Lynne, Norwich, Frome, Trowbridge, Mar- 
minſter, Bewdley, Blandford, in many pariſhes of London, and 


in particular that of Vhitechapel. And how was it formerly in 


the caſe of the ſubſidies to which the land- tax ſucceeded ? Per. 
ſonal as well as real eſtate contributed towards then; and there- 


fore there muſt have been a mode of aſcertaining each man's 


abilities to contribute, and the proportion was fixed, as appears 


in Gilb. Exch. c. 14. 


From the examination therefore of every writer upon the 
ſubject, from the ſtat. 43 Elix. and the ſeveral ſtatutes recogniz- 


| ing the conſtruction I have given it, from the authorities in 


the books, and from the circumſtances of inequality upon any 
other ground of conſtruction, I ſubmit to the court that this 
rate is a good one, and ought to be conficmed. 

Mr. WWidmore for the defendant was ſtopped in his argument 


by a queſticn from Lord Mansfield, what the uſage herctofore 


had been in this place with reſpect to rating ſtock in trade? 


'Mr. Morris anſwered that the uſage was waved, and that he and 


Mr. Widmore had agreed at the ſeſſions to bring the general 


ueſtion before the court. 
Lord Mansfield ſaid they had no right to do ſo; and thought 


it ought to be ſent back to the ſeſſions to ſtate the uſage. 
That the highway acts referred to end eſtate zſualiy rateable 
| to the poor · 


Mr. 
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incorrectly reported in Borz's Poor Law, in reſpect of what 
Mr. Juſtice Yates is there mentioned to have ſaid hat he 
thought in this caſe the uſage ought to have been ſtated. And 
accordingly the court ordered the caſe to be referred back to the 
ſeſſions for that purpoſe. | 

Afterwards, in Hilary Term * 1778, the caſe being returned, 
and the quarter ſeſſions ſtating, That it had been the uſage 
«« heretofore in the pariſh of Bradford to rate perſons there for 
« their ſtock in trade,” the court ordered the rule for quaſhing 
the rate to be diſcharged, and confirmed the original order of 
ſeſſions. 


R E x verſus MILLER. 


R. Bearcreſt ſhewed cauſe againſt a rule for quaſhing an 


order of ſeſſions confirming a poor's rate. The order of 


ſeſſions ſtated the following caſe : © Upon the appeal of William 
Miller of Cheltenham, in the county of Glouceſter, Eſq. againſt 


ea rate or aſſeſſment made for the relief of the poor of the ſaid 
« pariſh of Cheltenham, for that he is unequally rated therein in 
e reſpect of the lands and 4u7/dings by him rented of Mrs. S4:/- 
* /icome, with all other land, buildings, and houſes in the ſaid 
« pariſh, This court, having fully heard as well the ſaid Wil- 
% lim Miller, as the ſaid churchwardens and overſeers of the 
% poor of the ſaid parith of Cheltenham, touching the ſaid ap- 
« peal, it is ordered by this court, that the ſaid rate or affeſsment 
be, and is hereby confirmed : The caſe appearing to be, that 
« Mrs. Elizabeth Siilhcome of the pariſh of Cheltenham, 1065 
county of Glouceſter, by leaſe dated the 20th of May, 177 had 
e demiſed to the appellant the ſaid Milliam Miller of the 92 
* of Cheltenham aforeſaid, certain Ad containing about four 
„ acres, with buildings thereon, and a certain well of mineral 
% water thereout ariſing, called the Cheltenham Spa, for the 
« termof 21 years, diecmioatle at the option of the leſſee at 
« ſeven, fourteen, or one and twenty years, at the yearly rens of 
* one hundred pounas. Ang it further appearing to be, that the 
* lands and buildings thereon, independent of the well, are of 
the annual value of about 74ernty pounds; that the rent paid 
« by the ſaid William Miller for the mineral water of the ſaid 
« well is ezghty pounds; that the profits of this mineral water to 
** the leſſee the ſaid William Miller, ariſe from the fale thereof 
3 | « and 


Mr. Juſtice Agon ſaid, the caſe of the King v. Whitney was 
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1777. and the company ks "Ay ach is very various * | 
— * uncertain; and that the ſaid William Miller ſtands rated for the 
_— 6 - premiſes aforeſaid in the ſaid rate at the ſum. of five pounds, 
Mitre; © which is equal to a rate of one hundred pound fer annum for 

« lands in the ſaid pariſh.” 

Mr. Bearcroft in ſupport of the wider of fins — . 
the rule, obſerved, that the rate in this caſe was an entire tate 
upon the groſs rent, paid by the defendant for the premiſes in 
queſtion; and aſſeſſed upon him in reſpect of ſuch rent: not ſo 
much for the profits of the water, and ſo much for the land; but 
an entire rate upon the whole, as land: Therefore not diſtinguiſh- 
able from the caſe of any other occupier of land rated in reſpect 
of his rent. He ſuppoſed however a queſtion would be made 
on the other fide, whether mineral water was rateable to the 
poor : If it were, he thould have an ny of * to 
it in reply. 

Mr. Dunning and Mr. Clifford contra, in ſupport of the rule 
contended, that the words of the ſtat. 43 Elix. c. 2. did not 
include this ſpecies of property: That the rate was not, as lad 
been ſaid, a rate upon the , as land; though the rate 22 
did not diſtinguiſb between the annual rent of the land and the 
profits of the ſpring : But the ſeſſions bad diſtinguiſhed between 

| them, and ſtated the reſpective amount of each : And certainly, 
the only queſtion meant to be ſubmitted to the court was, 
„Whether the profits of the ſpring, independent of the fil, 
cc were, eo nomine, a ſubſtantive matter of taxation ?” And they 
inſiſted it was not. That the uſage with reſpect to other mine— 
ral ſprings in different parts of the king tom, at Matloc“, Bux- 
tan, Scarborough, Gc. was the other way, None of them were 
ever rated; and for this reaſon : Becauſe they are in the. u ſelves 
fluctuating and uncertain, They may totaliy ceaſe: And at beſt 
the profits ariſing from them depend upon the faſhion of the day. 
l Therefore, they are not a ſubject of taxation within the mean— 
ing or the words of the ſtat. 43 E/iz.c. 2. They cited Rex 
verſus Vandewall, 2 Burr. 994. The Governor and Company of 
ſmelting lead verſus Richardſon, 2 Bur. 1341. and pray ed the 
rule might be made abſolute. 

Lord Mansfield, Nothing can be plainer than the preſent 
caſe. This is not a rate upon the profits of the well, but upon 
four acres of land, let to the defendant at :oo/. a year; and the 
value ariſes, partly from the buildings, and partly from the ſpring 
that Produces the mineral water. e the prove of the 

g ſpripg 
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foring are part of the produce of the land. In Worceſterſhire and 


Cheſhire, where there are /a/t ſprings, the rent of the land is 
increaſed conſiderably on that account. So here, the confidera- 
tion of the well, increaſes the rent. It is part of the produce of 
the land; and therefore, as ſuch, Jam clearly of opinion it ought 
to be rated. | 

Aston Juſtice. I am of the ſame opinion. The rate, in this 
caſe, is upon the whole e/tare, let at 1007. a year. It is true, the 
juſtices in the caſe ſtated have divided the rent; and ſpecially 
diſtinguiſhed between the annual value of the land and the pro- 
fits of the ſpring. But the leſſor and leſſee have made no ſuch 
diſtinction in the leaſe; and the rate, is upon the whole rent in 


grols. Therefore the order of ſeſſions is right. 
Per Cur. Rule diſcharged. 


Dot ex aim. FosSTER verſus WILLIAMS. 


HIS came before the court upon a rule to ſhew cauſe, 

why a new. trial ſhould not be granted. —Mr. Dunning 
argued in ſupport of the rule, and Mr. Wallace againſt it. The 
argument on both ſides was very ſhort : And as the caſe and ob- 
jections were fully ſtated by Lord Mansfield in delivering his 
opinion, to avoid repetition I have only W the opinion 
of the court. 

Lord Mansfield, This was an ejectment; and an application 
has been made for a newetrial: Whether that application is well 
grounded or not, muſt depend upon what appeared at the trial. 
—The plaintiff claimed as nephew and heir at law to a Mr. 
Baines the perſon laſt ſeiſed. The younger ſiſter of the plaintiff, 
who was produced as a witneſs, proved the pedigree of her two 
brothers : That they both went beyond fea. That the plaintiff, 
went to the Eaft Indies, but was not reported to be dead, as the 
other brother was; and that he lately returned to England. 
Upon the croſs-examination ſhe was queſtioned whether the 
plaintiff was not of the ha/f-blood only; to which ſhe anſwered 
ſhe never had heard of any ſuch thing. The defendant, who 
was landlord of the premiſes, and who was ſet up to defend in- 
ſtead of the tenant (Mrs. Pearce), claimed under a Mrs. Galton : 
And in ſupport of his title a fine was put in, levied by Mrs. 
Galton. in the year 1772. At the trial, Mr. J/allace on the part 
of the plaintiff, objected, that the fine alone was not ſufficient, 
unleſs accompanied with ſome evidence to ſhe that Mrs. Galton 

5. was 
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was in poſſeſſion | at the time of the fine levied, or. had. received 
rent. It was admitted that no entry had been made. In order 
to prove poſſeſſion, Mrs. Pearce the tenant. in poſſeſſion, upon 
whom the ejectment had been ſerved, was called and offered as x 
witneſs, She was objected to, and at the trial I was of opinion, 
and upon conſideration am ſtrongly of opinion now, that ſhe was 
not a competent witneſs. A tenant can never be called as a 
witneſs to ſupport her own poſſeſſion. Then it was objected by 
the counſel for the defendant, that, to entitle the plaintiff to bring 


an ejectment, he ought to have given Mrs. Pearce (the tenant) 


notice to quit. The anſwer given to that was, that the poſ- 
ſeſſion was adverſe; therefore no notice was neceſſary; and 
I am clearly of opinion there was no occalion for a notice in this 
caſe: For the poſſeſſion of the tenant was connected with that 
of the landlord, which was adverſe.— Then Mr. Way the at- 
torney was e to try to prove Mrs. Galton in poſſeſſion 
by an acknowlegement of payment of rent to her by Mrs. Pearce. 
What he ſaid was, That before the death of Mrs. Galton, he 


„ remembered a converſation between her and Mrs. Pearce, in 


„ which, the one admitted ſhe had paid the other rent as her 
cc landlotd, and the other, that ſhe had received rent from her as 
« tenant.” But he would not be poſitive to the time ſo as to 
ſwear it was before the fine levied. Mr. Wallace ſtrongly ad- 


dreſſed the jury in reply, and began by ſtating that the de- 


fendant had no colour of right; and that if he would produce 


any will or title, he would give up the cauſe. I ſtated to the 


jury that Mrs. Galton, who it ſeems was Baines's miſtreſs, had 
no title. That it did not appear the defendant had any title, but 
' poſſeſſion. But if Mrs. Galton was in poſſeſſion at the time of 


levying the fine, then the plaintiff was guilty of a ſlip; how- 
ever not ſuch a one as would be a bar to him : For as he was 
beyond ſea at the time of the fine levied, he would not be bar- 
red, but might bring another ejectment. That the evidence re- 
ſpecting the converſation between Mrs. Galton and Mrs. Pearce 


the tenant, was not preciſe and poſitive, whether it was had 


before or after the fine levied : But that was matter for their 
conſideration. The jury found a verdict for the plaintiff, If I. 
had directed the jury to find for the plaintiff, and they had found 
for the defendant,” I would never have concurred in granting a 
new trial. A new trial ought not to be granted, merely for the 
ſake of turning the party round ; but where ſubſtantial juſtice can- 
not otherwiſe be obtained, ANG | in the cale of Smith ex dim, 
Es | e Dormer 
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Dormer v. Forteſcue*, the court under ſuch circumſtances re- 
fuſed to grant a new trial. | 
- Afton Juſtice. I am of the ſame opinion. As to the queſtion 
whether the evidence of Mrs. Pearce the tenant in poſſeſſion was 
admiſſible in ſupport of the defendant's title under whom ſhe 
held, in Bourne v. Turner, 1 Str. 632. upon a motion to admit 
the landlord a defendant, upon an affidavit that the tenant in 
poſſeſſion was a material witneſs for him, the court refuſed it, 
laying, he was liable to the meſne profits, and therefore if the 
motion were granted it would not make the tenant a witneſs. I 
have always underſtood, that a tenant in poſſeſſion cannot be a 
witneſs to ſupport his own poſleſſion. Therefore Tentirely agree 
thrt the teſtimony of Mrs. Pearce in this caſe was properly re- 
| jected. As to the other point, the evidence given by Mr. Way 
was very proper to be left to the jury ; and in a favourable caſe 
might have had its effect. Here it was left to the conſideration 
of the jury, and they have notwithſtanding found for the plain- 
wy Therefore the rule muſt be diſcharged. 


Mr. Juſtice Wes, and Mr. 1 uſtice Aſphurſt were of the ſame 


opinion. 
* 2 Str. 1106. 


Per Cur. Rule diſcharged. 


BACH verſus LONGMAN et ar. 


HIS was a caſe out of Chancery for the opinion of this 
court, ſtating, that the plaintiff about twelve years ago 
compoſed and wrote a certain muſical compoſition for the harp- 
fichord, called a Sonata; and that being defirous of publiſhing 
the ſaid work or compoſition, together with other muſical works, 
compoſitions and writings, he did apply for and obtain his Ma- 
jeſty's licence, dated the 1 5th day of December, 1763, whereby his 
Majeſty did grant unto the plaintiff, his executors, adminiſtra- 
tors and aſſigns, his royal licence for the ſole printing and pub- 
liſhing the ſaid works mentioned in the ſaid licence, for four- 
teen years from the date of the ſame, as appears by the ſaid 
licence; and that about four years ago the plaintiff compoſed 
and wrote another mulical compoſition for the harpſichord, 
called a Sonata ; together with an accompaniment for the 
Viol di Gamba; and that the defendants, being mulic ſellers and 
copartners, had lately obtained copies of the two ſeveral Sonatas, 


muſical works, or compoſitions before mentioned, together with 


the faid accompaniment to the latter: and had lately in the name 
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of the ſaid John Chriftian Bach, but without his licence or 
conſent, printed, publiſhed, and ſold for profit, divers copies of 
the faid two ſeveral compoſitions and accompaniment. And it 
likewiſe appeared, that it was poſſible to know the muſical com- 
poſitions of any maſter or compoſer of muſick, who had com- 
poſed any quantity thereof. The queſtion was, Whether a mu. 
ical compoſition is within the ſtatute of the 8th of Ann. c. 19. 
intitled an act for the encouragement of learning, by veſting the 
copies of printed books in the authors, or purchaſers, of ſuch 
copies during the times therein mentioned. 
Mr. 6 for the plaintiff Mr. Mood for the e e 

Lord Mansfield called on Mr. Wood to begin; and without 
hearing Mr. Robinſon in anſwer, ſaid, the caſe was fo clear and 
the arguments ſuch, that it was difficult to ſpeak ſeriouſly upon 
it. The words of the act of parliament are very large: Books 
and other writings.” It is not confined to language or letters. 
Muſic is a ſcience; it may be written; and the mode of convey- 
ing the ideas, is by ſigns and marks. A perſon may uſe the copy 
by playing it ; but he has no right to rob the author of the pro- 
fit, by multiplying copies and diſpoſing of them to his own uſe. 
If the narrow interpretation contended for in the argument were 


to hold, it would equally apply to algebra, mathematics, arith- 


metic, hyeroglyphics. All theſe are conveyed by ſigns and 
figures. There is no colour for ſaying that muſic is not within 
the at. —Afterwards, on Monday Fune 16th, the court certified 
in theſe words, Having heard counſel and conſidered this caſe, 
e are of opinion, that a muſical compolition is a writmg 
« within the ſtatute of the 8th of Queen Ann, intitled an act 
« for the encouragement of learning, by veſting the copies of 
% printed books in the authors or purchaſers of ſuch copies, 

during the times therein mentioned.“ 


Joxss verſus WALKER. 


HIS was a ſpecial action on the caſe, for money had and re- 
cerved to the plaintiff's uſe. Plea, Non aſſumpſit.— The 


cCauſe was tried at Weſtminſter, at the fittings after Eaſter term, 


1777, beſore Lord Mansfield, when the Jury found a verdict for 
the Pons, damages 1 d. colts 40 5. andes to the opinion of 


9 * c. 10. Therefore the Penny peſt-office is entitled only to one penny for the carriage 


and delivery of a. letter to any of che inhabitante tbereof; wiz. the penny paid vpn putting ſuch letter 
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e court upon the following caſe : That by ſtat. 5 Ann. c. 10. 
tituled an act for eſtabliſhing a general poſt office, it was 

zicted “ that it ſhould, and might be lawful for the Poſt-maſter 

general, &c. to demand and take for the poſt of all and every 

the letters and packets paſſing or repaſſing by the carriage called 
the Penny poſt, eſtabliſhed and ſettled within the cities of Lon- 

oon and Weſtminſter, and borough of Southwark, and parts 
_ ©* 24jacent, and to be received and delivered within fen Engliſb 

«* ies diſtant from the general letter-office in London, one 

« penny, — That by ſtat. 4 Geo. 2. c. 33. intitled an act for 
obviating a doubt which hath ariſen concerning the uſual allow- 

ance made upon the delivery of letters ſent by the Penny- poſt, 

to places out of the cities of London and Weſtminſter, and bo- 
rough of Southwark, and the reſpective ſuburbs thereof, reciting, 
that whereas, upon the firit eſtabliſhment of the Penny poſt- office, 

the carriage of letters by that poſt was confined. to the cities of 
London and Wejiminfter, the borough of Southwark and the re- 
Hpective ſuburbs thereof; and whereas, upon the application of 
the inhabitants of ſeveral towns and places within the compaſs 
of ten miles round the city of London, upon their voluntary offer 
to allow and pay to the meſſengers or perſons carrying ſuch 
letters, in conſideration of their being obliged to travel with a 
horſe to places at that diſtance, one penny, upon the delivery of 
every letter directed to any perſon at any place out of the cities 
of London and Weſtminſter and borough of Southwark, and the 
reſpective ſuburbs thereof, over and above the penny paid upon 
putting every ſuch letter into the Penny poſt- office in London: 
the carriage of letters and packets by the ſaid Penny-poſt was 
extended ten miles round the city of London; and one penny hath 
been conſtantly allowed to, and taken by ſuch meſſengers, on 
the delivery of every letter directed to every perſon at any place 
out of the cities of London and Weftminfier, the borough of 
Southwark, and the reſpedtive ſuburbs thereof, over and above 
the penny paid upon putting ſuch letter into the Penny poſt- 
office in London. And reciting, that whereas, by reaſon of the 
proviſions contained in the ftat. y Ann. c 10. ſome doubts had 
ariſen, whether the meſſengers, carrying ſuch letters, could law- 


fully receive the ſaid penny, over and above the penny paid 
upon putting ſuch letter into the Penny poſt-office in London; 
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and from thence tranſmitted by the Penny-poſt, which had 
2 beck, or ſhould be, delivered, to or for any perſon, at any place 
out of the cities of London and Weſtminſter, the borough of 
* Southwark, and the reſpective Suburbs thereof, one penny, over 


* and above the penny paid upon putting every. ſuch letter into 


the Penny polt-oftice.” 
That the houſe of the plaintiff is Gam in Olli. fret, in the 


county of Middleſex ; which ſtreet, before the ſtat. 9g Ann. was 44. 


joined to London by contiguous buildings. That the /ibertres of the 
city of London extend beyond the walls thereof; but that OJ. 
fereet is no part of any of the ſaid /ibertzes. That over and above 
the penny paid upon putting in a letter ſent by the Penny-poſt 
to the plaintiff, a penny was demanded and paid on the delivery 
thereof. The queſtion was, Whether the us fond penny could 
be legally demanded? 

Serjeant Walker for the defondent. 9 85 was belle upon by 
Lord Mansfield to begin, objected 1ſt, that the moſt material, 
and indeed the only fact to entitle the plaintiff to recover, was 
not ſtated; namely, that the plaintiff lived within the ſuburbs 
of the city. The court therefore could not give judgment for 
him. 2dly, That from the facts that were found, it was clear 
he did not live within the ſuburbs: Old-ftreet being expreſs]y 
ſtated to be out of the liberties of the city, and in the county of 
Middleſex. That the /berties and the ſuburbs were Jynontmous. 
But ſuppoſing they were not; before the ſtat, 4 Geo. 2. c. 33. it 
was mere curtely to pay the extra penny: The uſage therefore, 
both before and fince the ſtat. 4 Geo. 2. was material to ſhew 
whether the curteſy extended to this place at the time, and 
whether it had been ſubmitted to, as a demand, ſince: And there 
was no doubt but the uſage was with the defendant. 

Lord Mansfield. Uſage has nothing to do with the preſent 
caſe, The ſingle queſtion i is, whether ſuburbs” mean the liber- 
ties, ot contiguous buildings at the time of the ſtat. g Ann. For 
if Ola Areet | Jad been joined to London fence that time, it would 
be liable to pay the extra penny. One fide of Oxford-road does 
not pay, | becauſe it was then joined to London by buildings: The 
other does, becauſe it was at that time open fields. One ſtrong | 
argument againſt its, being conſtrued to mean liberties, is, that 
the ſtatute mentions ee a and the eee 27 enn 
which have 70 libertics. ES, | | 
_ A 
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boch les Buller contra for the plaintiff. In Pellows v. e 

dach Geo. 3. MSS. the ſignification of the word ** ſuburbs” 
was ſettled to be, the ſame as the /uburbana of Rome, Lord Manſ- 
field in that caſe alked the Recorder, whether ſuburbs” was the 
technical term. He ſaid, no: The technical term was ber- 
« fies. He cited 2 Fern. 431. Stow's Survey, vol. 2. p. in 
which Old-ftreet, is mentioned as part of the ſuburbs of the 
aun of London; ; and the ſtat. ꝙ Ann. c. 22. for building 50 
new. churches, in or near the cities of London and Weſtminjter 
and the ſuburbs thereof, under which, O/d-freet church was 
built 35 

Lord Mangel The ſtatute 9 Ann. c. 10. which erected 
the Penny poſt- office, confines the limits of its delivery to“ the 
« cities of London and Weſtminfler, the borough of Southwark 
« and the parts adjacent.” In proceſs of time, the inhabitants 
of towns and villages within the compaſs of ten miles of London, 
(107, perſons reſident in the contiguous ſtreets and buildings) wiſh- 
ing to partake of the benefit of this mode of conveyance, made 
application to the Penny poſt-office, requeſting it might be 
extended to them, and, as an inducement to the Poſt-office to 
comply with their requeſt, offer to pay an additional penny a 
letter, towards defraying the expence of horſe-hire, neceſſary 


on account of the diſtance. The Poſt-offtice indulged them in 
it—After this it became a doubt, whether the receipt of this 


additional penny for letters thus carried and delivered in the 
country, could be authorized, conſiſtent with the general pro- 
viſions contained in the ſtat. 9 Arn. c. 10: and therefore the 
ſtat. 4 Geo. 2. c. 33. was paſſed, making it lawful to take an 
additional penny, for the delivery of any letter to any perſon out 
of the cities of London and Weſtminſter, the borough of South- 
wark, and the reſpective ſuburbs thereof, —The queſtion how- 
ever, what is meant by «© ſuburbs,” ſtill remains; and that js 
a queſtion of conſtruction upon the act of parliament. At the 
trial it was contended by the counſel for the Penny polt-office, 
that /uburbs mean liberties, and have relation to the franchiſes 
of the city. It was roundly afferted by 4o7h parties, that the 
uſage and practice was with hem. Serjeant Walter, for the de- 
fendant, inſiſted, that the additional penny had always been 
paid by the inhabitants of O/d-free?e. Mr. Dunning, for the 
plaintiff, that it had not: But no evidence to the fact was pro- 
duced; the witneſſes on both ſides being out of the way. I 


thought, and it was acquieſced in and agreed on all hands, 
1 1 that 
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that it being clear and certain, that ITY connected to 
London by a ſtreet of contiguous buildings before the ſtat. ꝙ Ann 
c. 10. the uſage could be of no avail in explaining the ſtatute 
Tf the uſage had been, that a fng/e penny only had been taken 
in one part of the ftreet, and the additional penny in another, 
it might have been material to ſhew, that the one part was an- 
tiently contiguous to London, and the other originally in the 
country.—The queſtion then, is a mere queſtion of conſtruction, 
whether the word “ ſuburbs” in the act, means the liberties of 
the city, or contiguous buildings. In all dictionaries, * ſuburbs” 
are defined to be, buildings adjoining to a great city, without 
&* 7he walls.” I thought at the trial, and think now, there is 
not a colour for ſaying that ſuburbs mean liberties. Liberties are 
a corporate denomination : Suburbs, a natural denomination, 
In Fellows v. Jeacocł, which was the caſe of the Hampſtead wa- 
terworks, the court were of opinion, that ſuburbs did not mean 
liberties: And to prove the place in queſtion there, a contigy. 
ous building, evidence was given of there being antient pipes, 
&c.—Whether the place in 'queſtivn was or was not a conti- 
guous building at the time of the act, is, as has been ſaid, a 
matter of fa: But when once it is proved to have been a con- 
tiguous building, it is a queſtion of conſtruction upon the act. 
The franchiſes of the city can have nothing to do with the additional 
trouble of the Penny poſt-man : Whether a houſe ſtood on this fide 

or that ſide of Temple-bar, within or without the liberty of the 
city, could make no. difference to him. The only matter for 
his conſideration was, whether it ſtood amongſt other houſes 
contiguous to the city, or without it, ſo as to occaſion his tak- 
ing a horſe, the original conſideration for allowing the additional 


penny. 
Aſton Juſtice. The uſe is not material in this caſe. I think 


that upon the words of the ſtat. 9 Ann. c. 10. which ſays, 
parts adjacent”, it is clear, that the inhabitants of O/d-ftreet 


would be entitled to have the letters delivered for one penny 
only. The confuſion that has ariſen, was introduced by the 
latter ſtatute, the 4 Geo. 2. c. 33. changing the words, and uſing 
« ſuburbs” inſtead of ** parts adjacent.” It alfo departs from 


the diſtance mentioned i in the ſtat. 9 Ann. c. 10. of ten miles 
32 from the general letter office in London, and ſays within 


the compaſs of ten miles round the city of London” which 


ſeems to me, to include ten miles beyond the city and the plices 
a adjacent where the old penny was taken. I think that Sefore 
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the ſtat. ah of. "0 one penny only could have been taken in 
Old-ftrcet; and therefore, that the Poſt- office cannot take an ad- 
ditional penny a. 

Willes Juſtice. I think the word “ ſuburbs” in the latter ſta- 
tute (4 Geo. 2. c. 33.) means the ſame as © parts adjacent” in 


the ſtat. 9g Ann. c. 10. If it had been the conſtant uniform uſage 


to receive an additional penny in this place, it might make a dif- 
ference; but uſage here, is out of the caſe; for none is ſtated. 
Aſptburſt Juſtice. I am of the ſame opinion. 
Per Cur. Poſlea delivered to the plaintiff. 


Rus r et a, Aſſignees of Hexey and RIcHAR 
Paeps, verſus COOPER, 


N trover the jury found a verdict for the plaintiff, damages 
378 J. coſts 40 6. ſubject to the opinion of the court on the 


following caſe: 


The bankrupts were clothiers at Sal 1/bury ; the defendant a 
linen-draper and banker at the ſame place. The bankrupts 
were in difficulties all the Summer of the year 1772, owing 
to the failure of Fordyce a banker in London: The defendant, 
on the firſt of Auguft 1772, lent the defendants 10001. upon 
their bond. Their difficulties increaſing, Richar, Papps, one 
of the bankrupts, on the 2oth of September 1772, met Mr. Sam- 
fon Barber from London, who was under large acceptances for 
the bankrupts, at Murrel Green in Hampſhire; where they 
agreed upon a commiſſion of bankruptcy being taken out againſt 
Henry and Richard Papps, and that application ſhould be made 


to one Mr. Amplias Read to be petitioning creditor. On Richard 


Paf pas return home from Murrel Green on Monday the 21ſt 
of September at night, buſineſs went on apparently as uſual ; 
but on that night, he told his clerk he ſhould be obliged to ſtop 

payment in a few days. On Friday the 25th of September in 
the afternoon, Richard Papps bid his clerk ſhut up his ſhop 
and not open it next morning; but recollecting himſelf, he bid 
him open it next morning, for he would wait till the poſt came 
in; which came in about nine o'clock of the morning of the 26th, 
when Richard Papps ordered the doors to be ſhut, and that he 
ſhould be denied. He was accordingly denicd that day; be/ore 
which time, he had committed no act of bankruptcy. In contem- 
| #/ation of this, and in order te give the dejendant a preference, Ri- 
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chun n made a bill of parcels to the defendant, ee 
date the 22d of September 1772, and delivered it to the defend- 
ant, on the 24th. The bill of parcels with an order to Mr. J. 
Elderton (in whoſe poſſeſſion the goods were depoſited by the 
bankrupts to fell for them) to deliver the goods unſold, and 
to pay the money arifing from the fale of ſuch as might have 
been fold to the order of the defendant, together with orders to 


three other perſons, to deliver goods in their poſſeſſion to the 


amount of 684/. to the defendant, were ſent by the defendant 
expreſs to Meſſrs. Grace and Kennedy in London; which arrived 


on the 24th of September; and on the 257h, the goods in que{- 
tion were delivered by Elderton to Meſirs. Grace and Kennedy, 
to the uſe, and as the property of the defendant Cooper. The 
three other perſons delivered no part of the goods in their poſ— 
leſlion. The defendant never dealt in ſuch goods as were in 


the poſſeſſion of Elderton, and at the time of the delivery of the 


7 Supra, 117. 


bill of parcels, the bankrupts were in{olvent. 

The queſtion was, Whether the plaintiffs were entitled to re- 
cover the value of the goods? Mr. Wood for the plaintiffs, 
The queſtion is, Whether the a& done in this caſe, being in 
contemplation of bankruptcy, and with a view to give the defendant 
a preference, Was not a fraud upon the reſt of the creditors, and 
therefore void? Nothing can be clearer, than that the bank- 
rupt Jaws intended to put all creditors upon an equal footing. 
And therefore, though in general, a trader, before any act of 
bankruptcy committed, has ſuch a property in, and power over, 
his effects, as to do acts which by conſequence may give one 
creditor a preference to another; yet, if he is /n/o/vent, or has an 
act of bankruptcy in contemplation, he can do no act out of the 
uſual cour ſe of trade, in favour of a particular creditor. This 
doctrine is not new, it is eſtabliſhed by a variety of caſes : But 
more particularly in the caſe of /derſon v. Temple 4 Burr. 2235. 
and in Harman v. Fifhar. B. R. Trin. 14 Geo. 3. — Here, the 
act done was clearly not in the courſe of trade; not obtained 
by threats, nor at the inſtance, or importunity of the creditor; | 
but entirely voluntary: And to make an act void, it is not ne- 
ceſſary it ſhould be fraudulent as between the parties; it is 
ſutficient if it be a fraud upon the creditors generally, It is ex- 
preſsly ſtated to be in contemplation of bankruptcy. The'pe- 
titioning creditor was fixed upon: The bill of ſale antedated ; 
and falſely purporting to be in che courſe of trade; Whereas, there 


had been no dealings of this kind between the bankrupt - and the 
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defendant before and in order to expedite the delivery of the 
goods before the act of bankruptcy was complete, the bankrupt 
ſent them by expreſs. The ſole motive therefore, was to give a 
preference: and conſequently, though a conveyance of only part 
of his effects, was void in reſpect of the other creditors. He cited 
Linton v. Bartlett, C. B. irom a MSS. note of Mr. Juſtice 
Gould, as expreſsly in point *: And prayed the court to give 
judgment in favour of the plaintiffs. 
Mr. Peckham contra, for the defendant. I am to contend 
that the defendant, being a Send jide creditor, and payment be- 
ing made to him before any act of bankruptcy commited, has a 
right to retain what wies fo paid him by his debtor, though by 
way of preference to him, and in contemplation of bankruptcy : 
And whether ſuch payment be in money or goods makes no dit- 
ference. (Lord Mansfield. The difference between money and 
goods is immenſe.) Suppoſe the payment had been in bank 
notes, which in law are not conlidered as money, or payment, 
more than a bale of goods; it would not have been void: And 
here, there was an order to deliver the money to the creditor if the 
goods were ſold, It was by accident only that he received the 
goods. But he was actually i Poſſeſſion of bent, before any act of bank- 
ruptcy committed; and pofſeyion is the line to be drawn. So is 
Twine's Cale, 3 Co. 81. It is a good payment therefore at common 
law: It has none of the charaQeriſtics of fraud enumerated in 
Twine's caſe; and the bankrupt laws do not extend to it. They 
only avoid transfers of property to perfons who have no good title 
or claim. Stat. 34& 35 Hen. 8. c. 34. 13 Elis. c. 7.—1 Fac. 1: 
c. 15. But this is neither a grant, nor conveyance, nor traudu- 
lent, The proviſion in the ſtat. 21 Zac. 1. c. 19. ect. 11 
which ſubjects goods, conveved by bankrupts to perſons upon 
good conſideration, if left in the bankrupt's poſieition, to be 
old for payment of his debts; proves, that where the poſſeſſion 
is parted with, as in this caſe, they ſhall not be ſo liable. The 
9th ſection of the ſame ſtatute, which provides that judgment 
creditors, Se. where execution, Sc. is not executed, ſhall be 
relieved only pro ratd with the reſt of the creditors, favours 
this poſition : And that diſtinction was adopted by Lord Aans- 


— . 


777. 


— — — 


Ruster al 


wver/us 
CoorkEx. 


* Vide this 
caſe in 3 
Wulf. 47. cit- 
ed alſo in 
Harmay v. 


Fiſhar, futrn 


117. 


feld in Morſey v. De Mattos +. lt is the policy of the bank- + 1 Bur. 483 


* rupt Jaws to level all creditors, who have not actually reco- 
« vered ſatisfaction, or got hold of a pledge which the bankrupt 
* could not defeat. But here, the trantattion is founded upon 
a good conſideration; the property was actuall y transfered to the 


defendant; and the ad complete, brfore the bankruptcy : there- 
| fore 
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by way of colour, will not mend it. But the caſe in the Com- 


fore, within the ground of determination alſo in 1 Str. 165, 
Barwick's caſe. Tiil the poſt came in on the Saturday, Papps 
was not certain he ſhould break. The debt is a bond ide debt, 
and the conſideration highly meritorious : the money being ad- 
vanced merely to ſave the bankrupt from ſinking. The aſſignment 
is of part only, and the preference fair at the time: therefore, good. 
Small v. Oudley. 2 P. Wms. 427. and the caſes there cited, 
Hag ue v. Rolleſton. 4 Bur. 2174. Alderſon v. Temple, 4 Bur, 
2235. Harman v. Fiſhar. Trin. 14 Geo. 3. B. R.*—As to the 
caſe of Linton v. Bartlett, it 1s plainly diſtinguiſhable from the 
preſent, the whole tranſaction there, being manifeſtly fraudulent 
throughout.—Here, fraud is out of the caſe; the preference 
was made to a bond fide, and a meritorious creditor, and the act 
compleat. There certainly ought to be a line drawn; other. 
wiſe, there can be no ſecurity in any dealings.. That line can only 
be legally and properly drawn, where the act is complete before 
the bankruptcy. That being indiſputably the cafe here, the 
defendant is entitled to retain the goods delivered to him in 
payment of a juſt demand; and therefore, the plaintiffs ought 
not to recover. 

Lord Mansfield, Perhaps there is no caſe exactly parallel to 


this, in all its circumſtances. 
This is a caſe, where the aſſent 5 the creditor to the acc of 


the bankrupt, and the delivery of the goods to the order of the 


creditor, is compleat, before the act of bankruptcy committed; 


and, further, it is the caſe of an act done, not of a deed. In all its 


circumſtances therefore, there is perhaps no caſe exactly timilar 
to it. But the law does not conſiſt in particular caſes ; but in 
general principles, which run through the caſes, and govern the 
decifion of them. The general principle applicable to the pre- 
ſent caſe is this; B that a fraudulent contrivance, with a view to 
defeat the bankrupt laws, 1s void, and annuls the at. This prin- 


ciple is eſtabliſhed by many caſes. 


Every caſe that has determined a conveyance by a n of his 
whole effects to pay a creditor to be an act of bankruptcy, pro- 
ceeds on this foundation; that it is fraudulent againſt the bank- 
rupt laws, and therefore void. Every caſe which ſays, it is an 
act of bankruptcy if one creditor only is excepted out of ſuch 


conveyance, goes upon the ſame principle, It was Jong ago 


determined, that a conveyance of al! 4 man's effects was clearly a 


fraudulent conveyance ; and leaving out ſomething, or a part, 


man 
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non Pleas * went forther than any former caſe ; for there, the 


conveyance of a third part of the bankrupt's effects only, and a 
"Fair tranſaction with the party, was held to be fraudulent and 
void as againſt the reſt of the creditors ; and being by deed, was in 
1tfelf an att of bankruptcy. And no doubt, in that caſe, which 
was a bill of ſale, if it was fraudulent at all, it muſt likewiſe be 
an act of bankruptcy. That caſe was well and fully conſidered. 

But, I 8m of opinion that no fraudulent tranſaction, which is 
not a deed, is in itſelf an act of bankruptcy. But then ſuch a 
tranſaction is void. Where a fale of goods is fraudulent, and 
done with 1 no other view whatſoever but to defeat the equality 
of the bankrupt laws, it is void on account of ſuch intended 
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fraud. I will take to be true, in this caſe, what Mr. Peckham 


has ſaid, that the defendant is moſt probably a meritorious cre- 
ditor ; for the bankrupt, juſt after the failure of Fordyce, was 
in tottering circumſtances ; and the defendant on the 1ſt Auguſt, 
1772, lent him 1000 J. on his bond. It is therefore highly 
probable to have been a friendly act on the part of the defendant. 
But ſtill, that will not warrant the tranſaction on the part of the 
bankrupt, if it is a fraud on the bankrupt laws. Nothing could 
be more meritorious than the caſe of Fihar + the creditor, in 
the queſtion which aroſe upon Fordyce's bankruptcy. And 
therefore, the court was ſorry to determine againſt him; but the 
law muſt prevail for the ſake of example. 1 
Nou, let us ſee, whether the tranſaction in this caſe is a mere 
fraudulent contrivance, with no other view whatſoever but to 
defeat the conſequences of a certain bankruptcy. In the firſt 
place, it is ſtated to have been, “ expreſsly in contemplation of 
that bankruptcy, which was certain; for the bankrupt had 
< previouſly concerted that a commiſſion of bankruptcy ſhould 
abe taken out againſt him, knowing he could not ſtand:“ 
and one of the creditors, with whom this was planned, ſaid, at 
the trial, “ he himſelf would have got a preference too, if 
he thought by law he could have done ſo.” Further, it was 
agreed, that a particular perſon ſhould be the petitioning ere- 
ditor. When he returned to Saliſbury, he continued in the ſame 
tottering ſituation, and told his clerk he muſt break ; he had 
once reſolved to break on the Friday, but he recollected after- 
wards, that it ſhould not be until the next day: And for this 
evident reaſon ; if he had broken on the Friday, he would have 
become bankrupt. too ſoon ; for it was as much as ever he could 


do to get the goods delivered to his friend on the Friday, How 
7 Y does 
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does this caſe ſtand then Was x any bb on the 


nnn... 


part of the creditor? Was the money become due? Did the 


creditor demand payment? Did he threaten procels i if the bank. 


rupt did not pay? Not one of theſe circumſtances appear. On the 
contrary, the whole was tranſacted behind the back of the 
creditor : and, without any previous communication, without 
any previous tranſaction or ſtipulation, a bill of parcels is made 
out, which bears date on the 22d of September, but was not de. 
livered until the 24th. The next thing is, it purports to bea 
bill of ſale of goods at particular prices. That is not true. No 
prices were agreed on: The defendant knew nothing'of the 
matter, This bill of parcels is delivered to the defendant upon 
the 24th. With what view? It muſt be to apprize the de- 
fendant that he ineant to ſecure him. Again, there is no re- 


ceipt on the bond. It is impoſſible to conſider this as a ſale, 


it muſt be a ſecurity; a plank to ſave: the goods are to a much 
larger amount than the principal and intereſt due on the bond. 
There is nothing that carries the face of a ſale upon it; no 
receipt, no tranſaction, no acknowlegment in diſcharge of the 
bond, no account. The whole is a ſecret clandeſtine contrivance, 
with no other view or intention than to give a preference, and 
to defeat the conſequences of a certain bankruptcy, though it 
Per to be a bond fide fale. 2” 

Another exceſſive ſtrong. circumſtance 1s, that the defendant 
never bought, or dealt in, this kind of goods; and moreover, they 
were at the time, in the hands of the bankrupt's agent. 

There is a fundamental diſtinction between an act like this, 
and one done in the common courſe of buſineſs. The ſtatutes have 
relation back only to the act of bankruptcy. And I conſider 
here, that there is no act of bankruptcy till the 26th. If, 
in a fair courſe of buſineſs, a man pays a creditor who comes 79 
be paid, notwithſtanding the debtor's knowlege of his own 
affairs, or his intention to break ; yet, being a "Gale tranſaction 
in the courſe of buſineſs, the payment is good; for the pre- 
ference is there got conſequentially, not by deſign : It is not 
the object; but the preference is obtained, in edkſequotice of 
the payment being made at that time. 

Suppoſe a creditor preſſes his debtor for payment, and the 
debtor makes a mortgage of his goods, and delivers poſſeſſion; 


that is, and, at any time, may be, a tranſaction in the common 


courſe of buſineſs, without the creditor's knowirg there is 
| any 


„ 
1 


any act of bankruptcy in contemplation and therefore, good 
It is not to be affected by what paſſes in the mind of the bank- 
rupt. But, in the preſent caſe, there is not a ſingle thing but 
what is a ſtep towards fraud, and a proof of an intended pre- 
ference: And to ſupport it, would be to overturn the whole 
ſyſtem of the bankrupt laws, The preſent therefore, is a 
fraudulent ſale upon all the other creditors, and all the | FIVE 
concerning bankrupts. | 

The preſent determination will not affect the caſe of a fair 
mortgage of goods delivered, ariſing out of a tranſaction in the 
common courſe of buſineſs. It will only affect cates, where 
there is no object but that of defeating the bankrupt laws, and 
committing a fraud on all the other creditors. | 

Aſton Juſtice. Nothing but a number of authorities cited to 
throw a cloud over the queſtion, can make one loſe ſight.of the 
fraud in this caſe. It is a mere contrivance betwixt the creditor 
and debtor. It has been contended to be a payment; but it is 
clearly no payment, nor ſale. It was a ſudden thought to make 
out a bill of ſale in form; but, there is no truth in it. The 
bankrupt | had ordered goods to the amount of 6o00/. to be 


delivered in the ſame way, which would have amounted to 


more than principal and intereſt upon the bond. If the bank- 
rupt had paid what was due on the bond in Bank notes or 
money, and had taken up the bond, I think there might 
be an argument in that caſe, as to the fairneſs of the pay- 
ment. But this was done without demand; not in a com- 
mon courſe of dealing; and the bond was left in the hands 
of the creditor, without any receipt taken upon it. I do not 
know where ſuch a preference as this, is to ſtop. There is 
no caſe which ſays, a preference ſhall be confined to a ſingle 


creditor. If a trader may prefer one, he may prefer more. 
The preſent tranſaction is not in itſelf an act of bankrupt-. 


cy; but not being a payment in the regular and common 
courſe of dealing and bulinels, it is a fraudulent tranſaction, 
and Sis void with reſpect to the other creditors. _ 

r. Juſtice Willes and Mr. Juſtice A/dburſt were of the fame 
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Though the 


maſter of a 


veſſel, be. alſo 
I:fee of it, by oy materials found, and on aa account ſtated. 


agree ment 
with the 6<v- 
ners, for a 
term of years, 
under cove - 


nants on their 


part, that he 
ſhall have the 
ſcle, manage- 
ment of the 
fhip, and 
employ her 
for his own 
ſele benefit 1 
Sc. and on 
his part, that 
he ſhall re- 
pair her at 
his oxu2 /ole 
coft and 
charge, c. 
the ca e 
are ſtiil liable 
for necęſſaries 
furniſhed for 
the ſhip by 
order of. the 
maſter, tho? 
without their 
knowlege; 
or, without 
their being 
known to the 
perſon who 
ſupplied 
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maintain and keep the veſſel, and her tackle, rigging, 


Ric E, Executor, verſus Cor et al. 


$SUMPSIT, for goods ſold and delivered by the plain. 


tiff's teſtator to the defendants; alſo, for work and labour 
Plea: The 


general iſſue. The cauſe came on to be tried at the Sittings after 
Eafter Term, 1777, at Guildhall, London, before Lord Mans. 


Feld, when the jury found a verdi& for the plaintiff, damages 


57. 85. 3d. coſts 40s. ſubject to the opinion of the court upon 
the following caſe.——That Thomas Rich, the elder, and Tho. 
mas Rich, the younger, being rope-makers, did on the 21ſt of 
November, 1772, ſupply the ſhip Henry and Thomas, with 
cables, to the value of 5 J. 8s. 3d. by the order of Thomas 
Harwood, the captain; and made Harwood, and the owners of 
the ſbip (the defendants), debtors in the uſual manner, with- 


out naming the owners, or knowing particularly who they 


were. The ſhip Henry and Thomas was let by the de- 
fendants to Harwood upon certain articles, in which it was 
mutually covenanted between them as follows: 1ſt, The owners 
covenanted with Harwood, that, on his performance of the cove- 
nants ſtipulated on his part, he ſhould have the ſole management 
of the ſhip, and emp/oy her for his own ſole benefit and advantage, 
for the ſpace of eleven years, if he ſhould ſo long live, and the 
ſhip ſhould not be loſt. The covenants, on the part of Harwood, 
were, to pay a yearly rent of 361. per annum, at ſtated periods: 
That he would at all times, at his own coft and charge, repair, 
Sc. in 
good and ſufficient repair : That he would not do or omit any 
thing, which might ſubject her to be taken, ſeized, or forfeited: 
with a proviſo, that in caſe the ſaid rent ſhould be in arrear for 
the ſpace of twenty-one days after any of the days appointed for 
payment; or in caſe Harwood ſhould die, or ſhould not 7n 4! 
things fulfil and keep all and ſingular the ſaid covenants, &c. then, 
it ſhould be lawful for the owners to rate poſſefpon of the {hip.— 
The caſe then ſtated, that neither the plaintiff's teſtator, nor his 
partner, had any zotice of this contract at the time they fur- 
niſhed Harwood the captain, with the goods.—The queſtion 
was, Whether the defendants were liable to this debt? If the 
court ſhould be. of opinion that the defendants were liable, then 
the verdict was to be entered up for the plaintiff, . with damages 


51. 8. 3 4, and coſts 40s. But if the court ſhould be of opi- 
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nion that the defendants were not liable, then a . was to 1777. | 
he entered, 5 
Mr. Bower, for the plaintiff, inſiſted, that under the circum- ing 
ances of this caſe the defendants were clearly liable. That the Cov ea. 
maſter of a veſlel, from the nature of his employment, is in- 
truſted with more powers to contract for his owners, than any 
other perſon, who, like him, comes under the denomination of a 
| ſervant. He may pawn the ſhip for neceſſaries: And his gene- 
ral authority is ſuch, that, in caſe of neceſſity, he may do every 
thing which the owners themſelves could, if they were per- 
ſonally preſent. In conſequence of this authority, he gains credit 
wherever he goes: And perſons in trade, though totally unac- 
uainted with the real owners, truſt him upon the viſible pro- 
perty of the ſhip itſelf. This is the general law and the courſe 
of trade. The queſtion therefore is, Whether the contract be- 
tween the maſter and the owners in this caſe, can make any 
difference. Suppoſing it could, as between the maſter and owners, 
in reſpect of zh:rd perſons, it is merely fraudulent and void. He 
was proceeding to ſhew this, and to enforce it by arguments of | 
| inconvenience to trade, if the law were otherwiſe, when the | | 
court called upon the counſel on the other fide to go on. | 
Mr. Peckham, for the defendants began by obſerving, that 
though the matter in diſpute was very immaterial with reſpect to 
the preſent parties, the general queſtion involved in it, was of 
the greateſt moment to the whole county of Eyex; it being al-- 
moſt an univerſal cuſtom in that part of the kingdom, for perſons 
to rent ſhips for the purpoſe of letting them out to hire : He 
ſaid the queſtion ſeemed to be, Whether the plaintiff was en- 
titled to come upon the defendants, for the value of goods which 
they had never ordered, and from which they could not poſſibly 
receive any benefit? Or, whether he ought not rather to reſort 
to the maſter of the ſhip, who did contract for them; to whoſe 
order the goods were delivered ; who alone was to receive the 
benefit of them; and to whom alone the credit could have been 
given, in as much as the owners were entirely unknown to the 
plaintiff The principle upon which the law in general holds 
the owner of a ſhip to be concluded by, and liable for, the con- 
tract of the maſter is, that the maſter is conſidered merely as a 
ſervant of the owner without any property in the ſhip 1ticif, 
Molloy de jure Marit. 228. At common law the malter of a 
< ſhip has no property, general or ſpecial, by being > conſtituted 
* maſter.” But the ſame author page 224, /e&. 10. ſays, 
| Tz K 
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«Tf a maſter take up money to mend or victual the ſhip, when 
e there is no occa/ion ; though, generally the owners ſhall anſwer 
«© the fact of the maſter, yet Here, they ſhall zof, but only the 
© taſter: For it is but reaſonable, that the perſon advancing his 
„ money ſhould take care that he lends it upon ſuch an occaſion, 
© 4s that the maſter's act ſhall bind the owner.” —Here then, it 
was incumbent upon the plaintiff, to fee whether this was ſuch 
an occaſion as ought to make the maſter's act binding upon the 
owners. And if he had done ſo, he would upon enquiry have 
found, that the maſter in this caſe, was both inaſter and owner, 
Indeed, it was almoſt impotiible for him not to have known, that 
it is the uniform cuſtom in this county for the maſters to be 
leſſees of their ſhips; and to exerciſe an excluſive right over the 
veſſel during the whole term, without the leaſt interference, in— 
terruption or direction from the owners whatever. As all the 
caſes, which hold the owner to be liable for the act of the maſter, 
go expreſsly upon the ground of the maſter being merely a fer. 
vant placed by the owner; the neceſſary inference in this caſe is, 
that being in the nature of owner, as well as maſter, he alone is 
liable. Malyne, Lex Mercator". 102. In Morye v. Slue. 1 Mod. 
85. 2 Lev. 69.5. C. it was adjudged againſt the owners, be- 
cauſe they received the freight, and the maſter acted merely as 
their ſervant. In this caſe Harwood alone received the Freight. 
In Beſon v. Sandford, 3 Med. 321. 1 Show. 29, 103. S. C. 
Part owners, not privy to the contract of the maſter, were held 
liable, “ becauſe they took upon themlelves the fitting out of 
* the ſhip; and per Holt, C. J. they are chargeable as en- 
« hloying, and having the benefit of the voyage; nor by reaſon 
4 of their znzereff, becauſe ſome may diſagrer. But here, the 
owners, during the term, can neither take upon themſelves the 


nn... 


charge of the thip, or the fitting her out; they cannot meddle 


with her without ſubjecting themlelves to an action of treſpaſs; 
they are to have no benefit from the freight or profits of the 
voyage; nor huve even an intereſt in her till after the expiration 
of the term. What diſtinction then can there be, between the 
leſſee of a ſhip, and a leſſce of a houſe; or the caſe of a perion 
who lets a coach to hire for a twelvemonth. Neither the land- 
lord nor owner, in ſuch « caſe, is liable for the repairs to be done 
by the leſſce, or the perſon hiring the coach.— he great ground 
of diſtinction in this caſe is, that the maſter, during the term, is 
the owner; he acts as fuch in every reſpect, is univerſally 


known-and conſidered as the only perſon concerned in the con- 
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duct, care, on, management of the ſhip, and therefore ought 

alone to be reſponſible.— He concluded with praying that a non- 
ſait might be entered: but if the court had any doubt, deſired it 

might be ſpoken to again, as it was a queſtion of great impor- 
tance, and counſel were attending to take notes, 

Lord Mansfield. I am very well ſatisfied that no addition can 
be made to the arguments urged on behalf of the defendants.— 
The ſpecial caſe was reſerved, not with a view to the particular 
matter in diſpute, or the parties now before the court; but, in 
conũderation of a general anxiety in the owners of ſhips em- 
ployed in this trade, to know how far they are by law liable for 
the acts of their reſpective leſſees. In that point of view, we 
have conſidered the caſe very particularly; and after the fulleſt 
deliberation we think it impoſſible to ſay, that the plaintiff is 
not entitled to recover.—W hoever ſupplies a ſhip with neceſ- 
ſaries, has a freble ſecurity. '1. The perſon of the maſter. 2. The 
ſpecific ſhip. - 3. The perſonal ſecurity of the owners, whether 
they know of the ſupply or not.—1. The maſter is perſonally 


liable, as making the contract. 2. The owners are liable in 


conſequence of the maſter's act, becauſe they chooſe him: They 
run the rijk, and they fay, whom they will truſt with the appoint- 
ment and office of maſter. Suppoſe, the owners in this caſe had 
delivered the value of the goods in queſtion in ſpecie to the maſ- 
ter, with directions for him to pay it over to the creditors, and 
the maſter had embezzled the money; it would have been no 
concern of the creditors : For they truſt ſpecifically to the ſbip, 
and gexerally to the owners. In this caſe, the defendants are the 
owners; and there happens to be a private agreement between 
them and. the maſter, by which he is to have the ſole conduct 
and management of the ſhip, and to keep her in repair, Ge. 
But, how does that affect the creditors, who, it is expreſsly ſtated, 
were total ſtrangers to the tranſaction? And hat is an anſwer to 
the obſervation, that the plaintiir muſt have known the real 
fituation of the matter in this caſe, from the general uſage and 
cùſtom of -the country in that reſpect. To be ſure, if it appear- 
ed that a tradeſman had notice of ſuch a contract, and, in con- 
ſequence of it, gave credit to the captain individually as the re- 
ſponſible perſon, particular eircumſtances of that tort might af- 
ford a ground to ſay, he meant to abſolve the owners, and to look 


ſingly to the perſonal ſecurity of the maſter. But here it is 


ſtated, that the plaintiff had no notice whatever of the contract. 


The owners themſelves are aware of their being liable at the 
| time. 
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time. They chuſea maſter to whom they agree to let the ſhip, 
and truſt for their ſecurity to the covenants which they oblige 
him to enter into. Theſe covenants are, that he ſhall keep the 
ſhip in repair, and deliver her up at the end of the term, in as 
good condition, as when delivered to him. This is not all: for 
they indemnify themſelves againſt the private debts of the mal. 
ter; and againſt his being taken in execution: For, if he does 
not perform all and every the covenants in the agreement (ex. 
cept in caſe of the loſs of the ſhip), the conſequence, beſides 
their remedy againſt him upon the covenant, is, that the con- 
tract and agreement is to be abſolutely at an end, and they are to 
take poſſeſſion of the ſhip. 

Suppoſe the ſhip had been impounded in the Admiralty Court, 
and that had happened at the end of the term; or, ſuppoſe the 
captain had then broken a covenant which had put an end to the 
agreement, the defendants could never have taken the ſhip out of 
the court, without paying the debt for which the ſhip was im- 
pounded. We are all of opinion therefore, that under theſe cir- 
cumſtances there is no colour to ſay that the creditors ſhould be 


ſtript of the general ſecurity they are by law entitled to againſt 


Saturday, 
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the owners. 
Per Cur. Poſtea to be delivered to the plaintiff, 


CRE PPS ver ſus DurDEN er 2. 


HIS was an action of treſpaſs brought by the plaintiff 
againſt the defendant, for breaking into his houſe and 
taking away his goods and converting them to his own uſe: To 
this the general iſſue was pleaded, and the cauſe came on to be 
tried at Weftminter, before Lord Mansfield, at the Sittings after 
Eaſter Term, 1777 ; when a verdict was found for the plaintiff, 
for three ſeveral ſums of fve ſhillings each, and coſts 4o s. ſub- 
ject to the opinion of the court upon the following caſe. 
* That the plaihtiff was convicted of /e//ing ſinall hot loaves of 
bread, the ſame not being any work of charity, on the ſam: 
day (being Sunday) by Xa © ſeparate convictions, which were 
as follow: Weſtminſter to wit. Be it remembered, That on | 
the 10th of November, 1770, Peter Crepps, of, &c. baker and 
ſalter of bread, is lawfully convicted before me Jonathan Dur- 
den, one of his Majeſty's Juſtices of the Peace for the ſaid city 
and liberty of Weſtminſter, for unlawfully doing and exerciing 
2 certain 
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certain worldly labour, buſineſs, and work of his ordinary cal- 
ling of a baker in the pariſh aforeſaid, by ſelling of ſmall hot 
loaves of bread, commonly called rolls, the ſame not being any 


1777. 


Crryys 
verſus 


work of neceiiity or charity, on the ſaid 1oth of November, being Dvno2 


the Lord's day, commonly called Sunday, contrary to the ſtatute 
in that caſe made and provided; for which ofence, I the faid 
Fonathan Durden, have adjudged, and do hereby adjudge, the ſaid 
Peter Crepps to have forfeited the ſum of five ſhillings.” 

The three other convictions were verbatim the ſame, without 
any variation. The caſe then proceeded to ſtate, that the 
defendant Durden iflued the four warrants, afterwards ſtated, to 
the other defendants, who by virtue of thoſe warrants levied the 
four penalties of five ſhillings each, and the expences. The firſt 
of theſe four warrants run thus: Weſtminfter to wit. To the 
conſtables of Sr. James's in the city and liberty of Weſtminſter. 
— Whereas information has been made before me Jonatban Dur- 
den, one of his Majeſty's juſtices of the peace for the city and 

liberty of Weſtminſter, that Peter Crepps, baker, of, &c. did on 
the 10th day of November, 1776, being the Lord's day, com- 
monly called Sunday, exerciſe his trade and ordinarily calling 
of a baker, by ſelling hot loaves of bread, centrary to the ſtatute 
in that caſe made and provided; and whereas, the ſaid Pezer 
Crepps has been duly ſummoned to appear before me, to anſwer 
to the ſaid information; but has contemptuouſly refuſed to ap- 
pear to anſwer the contents thereof; and whereas, upon full ex- 
amination, and upon the oath of J. H., the ſaid Peter Crepps 
was lawfully convicted before me, of the offence aforeſaid, where- 
by he has incurred the penalty of five ſhillings purſuant to the 
ſtatute in that caſe made and provided, therefore, &c. &c.” 
The words of the other three warrants were verbatim the ſame. 

The firſt queſtion reſerved was, Whether in this action, and be- 
fore the convictions were qualhed, an objection could be made to 
their legality ? If no objection could be made, then a non/ut was 
to be entered. But in caſe an objection to their legality might be 
made, then the queſtion was, Whether the levy under the three 
laſt warrants could be juſtified ? If not juſtifiable, a verdict was 
to be entered for the plaintiff, with 15s. damages, and 40s. coſts ; 
if juſtifiable, then a verdict was to be entered for the defendants. 

Mr. Buller for the plaintiff, as to the firſt point, inſiſted, that 
wherever a conviction is in itſelf clearly bad, it is open to the 
Party to take objection to it in an action againſt the juſtice; and 
it is no anſwer on his part to ſay, that the conviction is not 
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quaſhed, or in force; becauſe it is ineumbent upon him to ſhew 
the regularity of his own proceedings. That there were ſeveral 


| caſes to this purpoſe; and though they were deciſions at n/j 


prius, yet, as they were uniform in laying down the fame doc. 


trine, they ought to have conſiderable weight in this caſe. The 
firſt he ſhould mention, was Hill v. Bateman, 1 Str. 711; not 


for the principal matter adjudged, but becauſe it was apreed 
on all hands, in that caſe, as a /e7/led point, that in all actions 
« againſt juſtices of peace, they muſt ſhew the regularity of 
* their proceedings.“ He added, that he had a manuſcript note 


of the ſame caſe, to the ſame purport. In a caſe of Moult v. 


Jennings, coram Eyre C. J. upon treſpaſs and falſe impriſon- 
ment againſt the defendant, and the general iſſue pleaded, it ap- 
peared, that the plaintiff had been convicted of ſwearing ; and Eyre 
ſaid, if the nature of the oaths had not been ſpecified in the 
conviction, ſo that they might appear to the court, the con- 
viction, would have been void, In Stanbury v. Bolt, coram For- 
feſcue, J. Trin. 11 Geo. 1. upon treſpaſs for taking a braſs pan, 
and falſe impriſonment, it did not appear that the plaintiff had 
been ſummoned ; and the conviction was adjudged void for 


that reaſon only.—In Co/e's caſe, Sir William Fones 170. it was 


held by the whole court, «that if a juſtice does not purſue the 
form preſcribed by the ſtatute, the party need not bring error, 
but all is void, and caram non judice.” There are other autho- 
rities in which it has been held, that an action will lie, even 
though the conviction is good in point of form, if it is not ſup- 
ported by the truth and juſtice of the caſe. There was one 
in Shropſhire before Gould Juſtice ; where the plaintiff had been 
convicted upon the game laws, and the conviction itſelf good 
in point of form: But the party was not in truth an object of the 
game laws; whereupon Glu directed the jury to find for the plain- 


tiff, which they accordingly did. There was another caſe in Lan- 


caſhire, before Mr. Juſtice Gould, to the ſame effect. In criminal 


caſes, it is clear, that the conviction being good in point of /orm, 


is no protection to the juſtice; and if not, why ſhould it be ſo 


in a civil action? If he convict illegally, he ought not to be 
ſheltered, and an action is the only mode of redreſs to the party 
injured. But, if the formality of the conviction is to be an anſwer 


to the action, the party injured would be without redreſs, where 


be would be moſt entitled to it; becauſe the caution of the 
juſtice to be correct in form, would increaſe in proportion to 


His intention to act ulcgally, | In Bruckleſpury v. Smith, 2 Bur. ; 
T | | ; 650. 
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656. every act previous to the conviction is as, out, as ll as 


the conviction itſelf, If this caſe had happened before the ſtat. 
7 Jac. 1. c. 5. which enables juſtices of peace to plead the 


general iſſue, and give the ſpecial matter in evidence, the de- 
fendant muſt have ſpecially ſet forth every ſtage of the proceed- 
ings upon the record, and the omiſſion of any one fact would 


have been fatal: or, if upon the face of the record it had ap- 


peared the conviction was illegal, it would have been a good 
cauſe, of demurrer. Since the ſtatute, his defence muſt be equally 
good in evidence: for the ſtatute does not vary the law; it only 
meant to eaſe the juſtice from the difficulty and riſk of ſpecial 


pleading, Even in caſes where the legiſlature gives a ſum- 


mary form of conviction, and where no ſummons is neceflary, 
the juſtices muſt purſue the form preſcribed, or it will be 
fatal. —Secondly, upon the merits: The words of the ſtat. 29 Car. 


2. c. 7. are, © that no tradeſman or other perſon ſhall do or 


« exerciſe any worldly labour, buſineſs, or work of their or- 
« dinary calling on the Lords day, works of neceflity and 
« charity only excepted.” In Rex v. Cox. 2 Bur. 786. the 


court held © that baking puddings and pres was within the ex- 


« ception;” and if ſo, why ſhould not the baking rolls be 
ſo too. But what is deciſive is, that the ſtat. 29 Car. 2. 
c. 7. gives no ſummary form of conviction ; whereas, the con- 
victions produced barely ſtate that the plaintiff was convicted, 
without any information, ſummons, appearance, or evidence 
being ſtated. In point of erm therefore, all four are bad. — 
Laſily, ſuppoſing they were good in form, the bree laſt are an 
exceſs of the juſtice's juriſdiction; for the offence created by the 
ſtatute is, ©** exercifing his calling on the Lord's day.” If the 
plaintiff therefore had continued baking from morning till night, 
it would ſtill be. but oe offence. Here, there are four con- 
victions for one and the ſame offence; conſequently, as to 
three, there is an exceſs of juriſdiction: and if fo, all is void, 


and coram non judice; and an action will lie, not only againſt 


the juſtice, but likewiſe againſt the officers. To this point he 
cited Hardres 484. and concluded by praying Jodgmeat for the 


plaintiff, \ 
Mr. T. Cowper contra, for the defendant, contended, 1. That 


by the bare production of the conviction at tae trial, the cauſe 
was at an end, and-the court eſtopped from any further en- 
quiry. That it was the general apprehenſion and prevailing opi- 


nion of the profeſſion, founded in conſtant practice, that a con- 


3 viction 


1777. 
Ons: 


wverfus . 


DuRrDEN.. 


644 


Triniy Term 17 Geo. 3. B. R. 


> * — % 


1777. 


— 
Cruyys 
verſus 


DURDEN. 


— 


— 


vides. in a. matter of which the W had Joniddiccten, muſt 
be removed by certiorari and quaſhed, before it can be queſtioned 
at niſi prius, If he has no juriſdiction, no doubt but all is 
coram non judice, and void. But here, the juſtice had juriſdie- 
tion; and if ſo, with deference to the opinion of Mr. Juſtice 
Gould, in the cauſe tried before him in Shropſhire, the convic- 
tion, as to the matter of fact contained iu it, is concluſive in favour 
of the juſtice in an achion, though it is not ſo in an forma. 
tion. If it were not, inſtead of the miſchief to be apprehended 
from the oppreſſion of the juſtice, no one would act in the com- 
miſſion. 2. As to the objections which have been taken to the 
convictions in point of form, he ſaid, it would be time enough 
to anſwer them, when the convictions were removed and ſtood 
in the paper for argument. At preſent, it was ſufficient to ob- 
ſerve, that they continued as ſo many judgments on record, and, 
as ſuch, concluſive, till reverſed by appeal, or quaſhed by this 
court. He agreed, the ſtat. 7 Fac. 1. c. 5. did not vary the law: 
But inſiſted, that before that ſtatute, it would have been a good 
plea for the deſendant to have ſtated, that the plaintiff was con- 
victed, Sc. as in this caſe; and if the plaintiff had traverſed 
the conviction, the defendant might have demurred. The ſole 
ground and object of taking away the certiorari in the ſeveral 
acts of parliament for that purpoſe, was to prevent vexatious ſuits 
againſt juſtices for mere informalities in their proceedings. But 
they ſtill remain liable to an information if they wilfully act 
wrong. This court has often lamented, when obliged to quath 
a conviction for want of form, becauſe it ee e door to an 
action. | 
As to this being but one continued offence, it might be, that 
it was carried on at four difterent places; for there is evidence 
of four different acts, and the court will not preſume the con- 
trary againſt the juſtice. But, if the nature of the offence is 
ſuch, that it could only be committed once in the ſame day, 
ſtill the plaintiff has no remedy while the convictions are in 
force, but by removing them into this court to be quaſhed 


; for illegality. 


Lord Mansfield. May hens: not be this point, that the juſtice 


had no juriſdiction, after convicting the plaintiff in the 7/2 penalty. 
The act of parliament gives authority, to puniſh a man for exer- 


ciſing his ordinary calling on Sunday. The juſtice exerciſes his 
juriſdiction, by convicting him in the penalty for doing. Eut 
then, he has proceeded to convict him for three other offences 
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in the ne Rs ie: Cowper. If he has dive ſo, it is Wah 
2 ground for quaſhing the convictions : But no priority appears, 
to give legality to one in preference to the other. Lord Mans- 
field. This point you agree in; That if the juſtice had no juriſ- 
diction, it is open to enquiry in an action: Now, if there are 
2ur convictions, for one and the /ame offence committed on one 
and the /ame day, three of them muſt neceſſarily be bad; and if 
ſo, it does not ſignify as to the merits of the ation, which 
of the four is legal, or which illegal. 

I do not remember that at the trial it was contended, the 
plaintiff would be intitled to recover if the convictions were in- 
formal: Or, that any objection was taken to their formality there. 
The fingle queſtion intended to be tried was, Whether there 
could be more than one penalty incurred, for exerciling a man's 
ordinary calling on one and the ſame Sunday. As to that there 
can be no doubt: The only doubt was, Whether that objection 
could be taken at the trial, before the convictions were quaſhed. 
In the extent in which the argument upon that point has pro- 
cceded, it is a matter of conſiderable conſequence; and, as a 
general queſtion, I ſhould be glad to think of it. 

Aſton Juſtice. The court will never grant an 83 
unleſs the conviction is quaſhed. Rex v. Heber. 2 Str. 91 5. 
As to the general queſtion before the court, ſuppoſe the juſtice 
were to convict for a ſingle offence, where no offence at all had 
been committed; would not an action lie in that caſe? If it 
would, why not in this, where there are four convictions for one 
and the ſame offence? It ſeems to me, that the baking every 


roll might as well have been charged as a ſeparate offence.— 
| Cur. adv. vult. 


Afterwards, on Wedneſday June 18th in this term, Lord Mans- 
feld, after ſtating the caſe at large, delivered the unanimous 
opinion of the court as follows: Upon the trial of this cauſe, 
no objection was made to the formality of the convictions: | 


doubt whether they were read, and for this reaſon; becauſe, by 


the ſtate I have of them, they appear different from the war- 
rants : For the convictions take no notice of any ſummons, nor 
of any informations, nor of any evidence upon oath given; 
though the warrants take notice of a ſummons, of the defend- 
ant's not appearing to that ſummons, of an information laid, and 
evidence given upon oath. This objection would have gone to 
all the our caſes equally; but, at the trial, no objection what- 
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ever was made to the firſt conviction or warrant, But the ob 
jection made was this; that, allowing the firſt conviction and 
warrant to be good, the tbree others were an. exce/s of the juril. 

diction of the juſtice, and beyond it: For that on the true con- 
ſtruction of the ſtat. 29 Car. 2. c. 7. there can be but one of. 
fence, attended Vid one fingle penalty, on the ſame day. 

In anſwer to this it was objected, on the part of the defend. 
ants, that no ſuch. ohjection could be taken to the convictions 
till after they had been quaſbed in this court; and that if a 
Caſe were to be made with regard to that, it muſt be taken upon 
the queſtion; Whether, according to the true conſtruction and 
meaning of the act, the party could be guilty of repeated of. 
fences, on one and the ſame day. Therefore, the queſtions ſtated 
for the opinion of the court on the preſent caſe are, firſt, 
„Whether in this action, and before the convictions were guaſh.- 
ed, an objection could be made to their legality. If the court 
« ſhould be of opinion no objection could be made, then a non- 
« ſuĩt: to be entered up: but, in caſe the objection might be made, 
40 « then, 2dly, Whether the levy made under the hee laſt war- 
* rants, could be juſtified 7 ?” The firſt queſtion is, Whether 
« any objection can be made to the legality of the convictions 
«© before they were quaſhed.” In order to ſee whether it can, we 
will ſtate the objection: It is this; that here are three convictions 


of a Baker, for exerciſing his trade on one and the ſame day; he 


having been before convicted for exerciſing his ordinary calling 


on that identical day. If the act of parliament gives authority 


to levy but one penalty, there is an end of the queſtion, for 


there is no penalty at common law. On the conſtruction of 
the act of parliament, the offence is, ** exerciſing his ordinary 


cc trade upon the Lord's day; and that, without any fractions of 


a day, hours, or minutes. It is but one entire offence, whether 
longer o or thorter in point of duration; ſo, whether it conſiſt 
of one, or a number of particular acts. The penalty incurred 


by this offence is, ue fbillings. There is no idea conveyed 
by the act itſelf, that, if a taylor ſews on the Lord's day, every 
ſtitch he takes is a ſeparate offence ; or, if a ſhoe- maker or car- 
penter work for different cuſtomers at different times on the ſame 


Sunday, that thoſe are ſo many ſeparate and diftin& offences. 


There can be but one entire offence, on one and the ſame day: 
And this is a much ſtronger caſe than that which has been al- 


luded to, of killing more hares than one on the ſame day: 


Killing a fingle hare is an offence; but the killing ten mere in 
I = the 
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the ſame day will not multiply the offence, or the penalty 


impoſed by the ſtatute for killing one. Here, repeated offences 
are not the object which the legiſlature had in view in mak 
ing the ſtatute: But ſingly, to puniſh a man for exerciſing his 
ordinary trade and-calling on a Sunday. Upon this conſtruction, 
the juſtice had no juriſdiction whatever in reſpect of the three 
laſt convictions, How then-can.there be a doubt but that the 
plaintiff might take this objection at the trial? 2dly. With re- 
gard to the form of the defence, though the ſtat. 7 Fac. 1. 
c. 5. enables juſtices of peace to Plead the general "nc and 
give the ſpecial matter in evidence; in doing fo, it only allows 
them to give that in evidence, which they muſt fre have 
pleaded ; and therefore, they mult {till juſtify. But what could 
the juſtification have been in this caſe, if any had been at- 
tempted to be ſet up?? It could only have been this: That 
becauſe the-plaintiff had been convicted of one offence on that 
day, therefore the juſtice had convicted him in three other 
offences for the ſame act. By law that is no juſtification: It 


is illegal on the face of it; and, therefore, as was very rightly 


admitted by the counſel for the defendant in the argument, if 
put upon the record by way of plea, would have been bad, and 
vn demurrer muſt have been ſo adjudged. Moſt clearly then 
it was open to the plaintiff upon the general iſſue, to take 
advantage of it at the trial. The queſtion does not turn upon 
niceties; upon a «computation how many hours diſtant the 
ſeveral bakings happened; or upon the fact of which con- 
viction was prior in point of time.; or that for uncertainty in 
that reſpect, they ſhould all four be held bad: But it goes 
upon the ground, that the offence itſelf can be committed 
only once in the ſame day. We are therefore all clearly of 
opinion, that if there was no juriſdiction in the juſtice, the 
ſame might have appeared at the trial: Of courſe, we are of 
opinion, that this objection might have been made, and that 
the objection itſelf, in point of law, is well founded. 

.Per Cur. . to be delivered to the plaintiff. 
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The power 
cf two juſ- 


tices, under 


ſtat. 13 Geo. 
3. C. 78. 
ſect. 16, to 
order ANY 
highway to 
be evridencd, 
extends to 


roads repair- 


able ratione 
tenure; and, 
upon diſobe- 
dience to 
ſuch order, 
the party 
may either 
be proceeded 
againk ſum- 
marily under 
the ſtatute, 


or by indict- „ - 
and been accuſtomed to repair it; and that in as much as the 


ment, 
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"HIS was an indictment againſt the defendants, who 
were: ſurveyors of the high-way for the townſhip of 
Bradford in the county of York, for diſobedience to an order of tus 
-uftices made upon them purſuant to ſtat. 13 Geo. 3. c. 78. in- 
titled ** an act to explain, amend, and reduce into one act of 
parliament, the ſeveral ſtatutes now in being for the amendment 
and preſervation of the public highways, Sc. — he 16th ſection 
of the ſtatute, empowers two juſtices, upon view, to order are 
highways to be widened and enlarged. The indictment accord. 
ingly ſtated “ that two juſtices did, upon view, make ſuch an 


order, and that the defendants wiltully and contemptuouſly 
neglected and refuſed to obey it. The defendants pleaded, that 
"certain. perſons particularly named in the plea, were bound 


ratione tenure to repair the ſaid highway, and had always uſed 


inhabitants of the townſhip of Bradford, at the time of making 
the ſaid order, were not, nor are liable to repair the ſaid highway, 
or any part of it, the {aid order was, and is void and of no effect. 
To this, there was a demurrer, and joinder in demurrer. 

Mr. Wood pro rege, ſtated the queſtion to be, whether the 
ſtat. 13 Geo. 3. c. 78. empowers juſtices .to widen roads re- 
pairable by private perſons ratione tenure ; and he contended it 
did. That the words of the 16th ſection, by which this power 
is particularly given, were general; © that if it ſhall appear, upon 


view of two or more juſtices, Sc. that the ground or ſoil 


72 of any highway between the fences thereof is not of ſufficient 
<<. breadth, they may order it to be 4wzdened and enlarged, or 


« diverted and turned: Conſequently, it mult extend to roads 


repairable ratione tenure as well as to other highways. But, by 


ſection 23. it is quite clear; for t exprefsly provides ** that 


* the juſtices, upon information by the ſurveyor, that any 
„ highway liable to be repaired ration terure is out of repair, 
«© may order it to be repaired. within a limited time, -&c.” 
They have clearly therefore a juriſdiction over ſuch roads, and 
the act was meant to extend to them. But if the court thould 


entertain a doubt upon the conſtruction of this act, the tat. 
23 Geo. 3. c. 84. (the general turnpike act) has, by reference to 


the ſtat, 13 Geo. 3. c. 78, ſhewn what the power of the juſtices 
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by that Gatute are. For i in ect. * her reciting, that " «wheres 
< many perſons are liable by tenure, &c. to repair certain High- 


« ways Which have become turnpike roads, and therefore are 


« liable to additional expence in repairing them;” it provides, that 
the truſtees ſhall contribute towards the expence out of the 
< tolls, c. And in the next ſection (63.) reciting, that whereas 
parts of highways, Fc. have been diverted by legal authority, and 
« doubts have ariſen, or may ariſe, whether the inhabitants of 
4 any pariſh liable to repair the old highway by ſtatute duty, 
t renurr, or otherwiſe, ought to repair or contribute thereto, &c.” 
to obviate fuch doubts, it enacts, ** that ſuch perſons ſhall be 
<< liable to repair ſo much of the new highway as ſhall be equal 
eto the burthen of the old, &c.” This is decifve; for though 
this latter ſtatute does not uſe the words widen and enlarge, 
yet the ſection of ſtat. 13 Geo. 3. c. 78. to which it refers in 
reſpect of the power of diverting roads, is the very ſection which 
empowers the juſtices to widen and enlarge roads that are too 
narrow. It would be too much therefore to ſuppoſe, that the 
legiſlature meant to give the juſtices a power in the one cate, 
and to reſtrain them from interfering in the other, He prayed 
judgment therefore for the crown. 

Mr. Chambre contra, for the defendant, contended, that the pro- 


viſions of the ſtat. 13 Geo. 3. c. 78. relative to the widening 


narrow highways, did not extend to roads repairable by private 
perſons ratione tenure. 1ſt, The words of ſect. 15. are confined 
to caſes Where the ground between the fences will admit of 
the width directed by the ſtatute; and where the road leads to 
a market-town.” Sec. 16. makes no mention of roads repairable 
ratione tenuræ : And as to ſect. 23. it provides only for the 
repair of ſuch roads, but ſays nothing of their being widened. 
There is not a word therefore in the act which relates to it. 
With reſpe& to the clauſes that have been cited from ſtat. 
13 Geo. 3. c. 84. they relate only to turnpike roads, the direc- 
tion and management of which is veſted in truſtees, and ſpecial 
powers given them for that purpoſe. The juſtices have no 
juriſdiction in ſuch caſes. But 2ndly, Suppoſing they had; 
there is a particular proviſion by ſtat 13 Geo. g. c. 78. ect. 50. 

impoſing a fine not exceeding 51. nor leſs than 105. in caſes 


where no particular penalty is before impoſed: And no parti- 


cular penalty is impoſed in this caſe. Therefore this proviſion 
ought to have been me and not the remedy by indict- 
r opt 
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Lord Mansfield. As to the mode of ee . 
an order of juſtices i is a common law offence, and therefore Puniſh. 
able by. indictment. _ 7 1 

T he next queſtion is, Whether the oute of -uſtices is Veal? 
It would be a ſtrange conſtruction of the ſtatute, if it were not. 
By the general turnpike act 13 Geo. 3. c. 84. ſect. 63, if a per- 
ſon is liable to repair a road ratione tenure, and the road is di. 
verted under ſtat. 13 Geo. 3. c. 78. ſe. 16, ſuch: perſon is to 
contribute towards the repair of it when diverted, in equal pro- 


portion to what he was liable to before. Now the very ſame 


fe-(16.) that empowers the juſtices to divert or turn an old 
road, gives them likewiſe a power of w:dening ſuch as are too 
narrow: It would be monſtrous therefore to ſay, that when the 
legiſlature was directing that perſons, liable ratione tenure to 


repair roads diverted, ſhould contribute in the ſame proportion 


as formerly, they did not mean they ſhould contribute towards 
widening ſuch as required widening. WI, 
Afton Juſtice. I am of the ſame opinion. The 15th ſection of 
ſtat. 18 Geo. 3. c. 78. is compulſory upon the ſurveyors to make 
< every public cart way leading to any market town, twenty feet 
« wide, &c. if the ground between the fences will admit of it.” 
Can there be a doubt then, if ſuch road were repairable ratione 
tenure,” that the perſon liable before, would be {till liable in the 
proportion he formerly was. The next clauſe (ſect. 16.) is not 
confined to a road leading to a market town, but is general; 
if any highway, Cc. Theſe words are clearly large enough 
to include a// roads, — As to the mode of proſecution, there is 
no doubt but the juſtices may proceed ſummarily under the act 
if they think proper : But they may elect ta proſecute at com- 
mon law; for diſobedience to an order of juſtices is an offence 
at common law. The penalty given by the ſtatute is only ac- 
cumulative. . he cited Rex v. Robinſon, 2 Bur. 799. 
tl coli 1189 01 Per Cur". 0 _ Rege. 
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A DñDAus verſus AD AMs er al, Tueſ la 
ä | Nov. zich. 


HIS was a caſe out of Chancery for the opinion of W 
court, ſtating in ſubſtance as follows: That Francis Free- 
nan died inteſtate before the year 1758, leaving two daughters, 
his only children and coherrs at law, viz. Frances, afterwards 
the wife of Shute Adams, and Catherine, the wife of Sir Onefpho- 
rus Paul, and ſeiſed in fee of the eſtate in queſtion, and of 
other real eſtates. | 

1758, November 3.—By indenture between the ſaid Sir One- 
ſipborus Paul and Catherine his wife, and Shute Adams and Fran- 
ces his wife, of the one part, and Joſeph Bliſſet and John Taylor 
of the other part, the ſaid Sir Onęſiphorus Paul and Shute Adams 

did covenant, that they and their ſaid wives ſhould levy three or 
more fines (and which were accordingly levied) of all the ſaid 
eſtates to the following uſes ; (that is to ſay): As to one undivid- 
ed moiety to the uſe of ſuch perſon or perſons, for ſuch eſtate or 
eſtates, and to ſuch uſes as the ſaid Sir Onefgphorus Paul and Ca- 
therine his wife ſhould by any deed or writing jointly limit or 
appoint; and in default of appointment, to particular uſes there- 
in mentioned. And as to the offer half part, to the uſe of 

ſach per ſon or perſons, jor ſuch eſtate or eſtates, as the ſaid Shue 

Adams and Frances his wife, by any deed or writing to be by 

them 727ntly.executed in the preſence of two witneſſes, ſhould 
from time to time direct and appoint ; and for wan? of ſuch di- 
rection and appointment, to the uſe of the ſaid Shute Adams far 

/ife, remainder to ſaid Frances for liſe, remainder to Yoſeph Blif- 

fet and John Taylor and their heirs for the life of the ſur- 


vivor of Shute Adams and Prances his wife, in truſt to pre- 
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ſerve contingent remainders; remainder, to the uſe of ſuch child or 
children, by the ſaid Shute Adams on the body of the ſaid Fran- 
ces, begotten or to be begotten, and For ich Mate or eſtates as 
they ſhould jointly, or as the ſurvivor, in caſe of no joint ap- 
pointment, ſhould by deed or writing, or as the ſurvivor ſhould by 
will atteſted by three witneſſes, limit, direct, or appoint, give ot 
deviſe the ſame; and for want of ſuch direction or appointment, 

gift or deviſe, tothe uſe of the firſt and every other Jon: of the ſaid 
Shute Adams and Frances his wife, ſeverally and ſucceſſively in 
tail; remainder, to all the daughters of the ſaid Shute Adams and 
Frances his wife in tail, as tenants in common. Remainder, to 
ſuch perſon or perſons as the ſaid Frances Adams, whether covert 
or ſole, by any deed or deeds, ſhould releaſe, direct or appoint; 
and in default of ſuch appointment, to the right heirs of the 


ſaid Frances. 


1758, November 2g9th.—By deed poll under the hands and ſeals 
of Shute Adams and Frances his wife atteſted by two witneſſes, 
reciting the ſaid firſt mentioned power of appointment in the 
deed of the 3d of November, 1758, the ſaid Shute Adams and 
Frances his wife did direct and appornt the ſaid undivided moiety 
of the faid eſtates and premiſes, to the ule of the laid Shute Adam: 


for life, remainder to Frances his wife for life, remainder to 


Joſeph Bliſet and Fchn Taylor and their heirs to ſupport con- 
tingent remainders, remainder to the u/e of ſuch child or children 
of the ſaid Shute Adams on the body of the ſaid Frances begot- 
ten or to be begotten, and for ſuch eflate or eftates as they ſhould 


Jointly by deed or writing atteſted by two witneſſes, or as the 
Jurvtver in caſe of no joint appointment thould by deed atteſted 


by two witneſſes, or will atteſted by three witneſſes, grant re- 
leaſe, limit or appoint, give or deviſe the ſame: And in default 
of ſuch appointment, to a/ fuch children living at the death of 
the ſurvivor of ſaid Shute Adams and Frances his wife, equal- 
ly as tenants in common in tail, with croſs remainders amongſt 


them; remainder; to the uſe of ſaid Shute Adams and Frances 


his wife, and the ſurvivor, and the heirs and aſſigns of the ſur- 
vivor for ever—With a pcuer in Shute Adams and Frances 


his wife feintly by deed with two witneſſes, to revoke the above 


uſes, and to limit any other uſes by deed executed in the pre- 
ſence of two witneſſes. And a power in the, ſurvivor to join in 
a partition of the premiſes, or to ſell the ſaid undivided moiety, 
inveſting the money in other lands to be ſettled to the ſame 
uſes. | | | | 
1 | 1704, 
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174, September 24th. —By articles of agreement, between Sir 
Onefphorus Paul and dame Catherine his wife, of the firſt part, 
and Shut, Adams and Frances his wife, of the other part, recit- 
ing as therein it was recited, it was agreed, and the ſaid Sir 
 Onefiphorus Paul and Catherine his wife, Shute Adams and Fran- 
ces his wife, did thereby ſeverally and reſpectively limit, order, 
direct and appoint, that all the premiſes in Clifton and Weſt- 
bury uponTrym ſhould be, and remain to, and for ſuch and the like 
uſes, truſts, intents and purpoſes as were mentioned with re- 
ſpect to them the ſaid Shure Adams and Frances his wife con- 
cerning their or the ſaid Fronces's undivided moiety of the whole 
of Mr. Freeman's'eſtate, by the ſaid indenture dated the zhird day 
of November 1758, made between the ſaid Sir Onefphorus Paul 
and his wife, and the ſaid SHute Adams and his wife, of the 
one part, and the ſaid Jeb Bliſſet and Fohn Taylor of the other 
part. And it was alto agreed, that the other eſtates ſhould be 
limited, &c. to the fame uſes as were mentioned with reſpect to 
the ſaid Sir Onęſiphorus Paul and dame Catherine his wife, con- 
cerning their ſhare of the ſaid eſtates by the ſaid deed dated 
the 3d day of November 1758. And that a proper deed or deeds, 
for dividing and allotting the ſaid eſtates, agrecable to the in- 
tention of the ſaid parties, ſhould be forthwith prepared and 
executed by the ſaid parties: neither of the deeds of 3d of No- 
vember and 29th of November 1758, was recited in theſe articles, 
or mentioned therein otherwiſe than as aforeſaid. | 
1761, October 2oth—By indenture between Sir One/iphorus 
Paul and dame Catherine his wife, and Shute Adams, Eſq; and 
Frances his wife, of the one part, and Fo/epb Bliſſet of the other 
part, reciting the indenture of the zd of November, 1758, 
(but not the indenture of the 29th of November, 1758) And 


alſo reciting the ſaid diviſion of the premiſes ; Onefphorus Paul 


and dame Catherine, on conſideration of five ſhillings paid by the 
ſaid Shute Adams and wife, and of five ſhillings paid by Fo/eph 
Bliſſet, by virtue of all powers in the ſaid indenture of the 3d of 
November 1758, and of all other powers, did by conſent, direc- 
tion and appointment of the ſaid Shute Adams and wife, limit, 
direct and appoint unto the ſaid Fo/eph Bliſſet, his heirs and aſ- 
figns, All the undivided moiety of them the ſaid One/iphornus 
Paul and dame Catherine his wife, of and in the eſtate at Clifton 
and Yeftbury upon Trym, To hold unto the ſaid Joſephbꝰ Bliſett, 
his heirs and affigns for ever, to the ſeveral v/es following, 
vr. To the uſe of ſuch perſon or perſons, and for ſuch cſtate or 
þ | 8 D eſtates, 
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| PREY as the ſaid Shute Adams and P, -ances his wife ſhould by 


any deed or writing from time to time releaſe or appoint, and in 
default of ſuch joint appointment, which was the caſe, to the 
uſe of the ſaid Shute Adams for his life. Remainder to France; 
his wife, for her life. Remainder to 7% Bliſſet and his hes, 
to preſerve contingent remainders. Retein der to the ule of 
ſuch child or children of the ſaid Shute Adams, begotten or to 


be begotten on the body of the ſaid Frances his wife, and for 
| ſuch eſtate or eſtates as they by deed or writing under both their 
hand and ſeals, or as the ſurvivor of them, in caſe of no joint 


appointment, by deed or writing under the hand and ſeal of ſuch 
ſurvivor atteſted by two witneſſes, or as ſuch ſurvivor by will ſhould 
limit or appoint; and if no appointment, then to their firſtand other 
ſons in tail. Remainder to the daughters, as tenants in common 
in tail, with croſs remainders. Remainder to the uſe of ſuch 
perſons as the ſaid Frances, whether covert or ſole, ſhould ap- 
point. Remainder to the right heirs of the ſaid Frances Adams. 
Soon after this, Shute Adams died, leaving three children and no 
more by the ſaid Frances, his wife, namely, Francis their only 


ſon, and Mary Shute Adams, and Catherine Adams. 


4th July 1767.—By indenture of three parts between the (aid 
Francis Adams, the widow of the ſaid Shute Adams, of the firit 
part, Joſeph Bliſſet of the ſecond part, and the ſaid Francis 
Adams, Mary Shute Adams, and Catherine Adams, of the third 
part, and duly executed by the ſaid Frances in the preſence of 
and atteſted by two witneſſes ; reciting the deed of the third 
of November, 1758; and the indentuce dated 20th OcZober, 
1764, and alſo, that by the ſaid deed poll dated 29th Novemver, 
1755, the premiſes there ſtood limited &c; and that S, Adams 
was dead, and that no other appointment had been executed : 


The ſaid Frances Adams, in puriuance of the power to her tre- 


ſerved by the ſaid ſeveral recited indentures and deed poll, and 
of all other powers, did grant, limit, Greet and appount the ſaid 
4% ſeveral moieties, or half parts of the ſaid eſtates at CIten, 
and Iifbury upon Trym, to. the 2% of the ſaid Mary Shute 

Adams and Catherine Adams, the daughters, for ;.0 years, to 
commence from the death of the ſaid Francis de. lubject to 
the proviſo aſter mentioned. Rewainder to the ule oi her ſon the 
ſaid Francis Adams, his heirs and : 8 or ever. Provijo, it 
the ſon ſhould pay the daughters 3000 J. each, or 6000 J. to the 
1 the 4aid term to ceaſe. With the followipg power 
F770 to the ſaid Frances Adams to revoke that appointment. 
ovided ! zftly, 4 and the laid Frances Adams doth hereby reſerve to 
71 | herſelt 
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herſelf full power and authority to revoke theſe preſents, and to 
limit, all and ſingular the premiſes to, or beiween, the ſaid chil- 
dren, or any cr either of them, in ſuch manner and for luch 


eſtate or eſtates as the ſhall think fit. 
25th Odloben, 1771.—By indenture of three parts between 


Fo 7 rances Adams, widow, of the firlt part, 7% n Freeman, 

junior, and the Reverend George Wilkins, of the ſecond part, and 
ſaid Mary Shute Adams, and Catherine Adams, of the zu part, 

and executed by the ſaid Frances Adams, in the preſence of and 
atteſted by two witneſſes; — Reciting the deeds of the 3d No- 
vember, 1758, 20th Odlober, 1764, deed poll of 29th of No- 
wember, 1759, and the indenture of 4th July, 1707, and the 
proviſo in the laſt deed to revoke, ſhe, the ſaid Frances Adams, in 
purſuance of the power reſerved to her by the ſaid recited in- 
denture and deed poll, .and all other authorities, did grant and 
appoint the premiſes ſubject to her own eſtate for life, and the 
proviſo after mentioned, as to one mozety, to the uſe of the ſaid 
Mary Shute Adams, Her eldeſt daughter for life. Remainder to 
the truſtees and their heirs to preſerve remainders. Remain- 
der to the firſt and other ſons of the ſaid Mary Shute Adams, in 
tail male, Remainder to the daughters of the ſaid Mary Shute 
Acams, in tail general, as tenants in common with croſs remain- 
ders. Remainder to the ſaid Catherine Adams, the youngeſt 
daughter for her life. Remainder to the truſtees to preſerve re- 
mainders. Remainder to her ſons and daughters in the ſame 
manner. Remainder to the uſe of the right heirs of the ſaid 
Frances for ever. And as to the other moiety, to the uſe of the 
aid Catherine Adams for life. Remainder to truſtees to prelerve 
remainders. Remainder to her fir/? and other ſons in tail. Re- 
mainder to her daughters in tail general, as tenants in common 
with croſs remainders, with remainder to the ſaid Mary Shute 
Adams, the eldeſt daughter for life, and afterwards, to her fons 
and daughters in manner aforeſaid, with a laſt remainder to the 
right beirs of the ſaid Francis Adams, in the ſame manner as the 
fir limited | moiety. In this deed alfo, power was refjerved to 
Mrs. Adams, the mother, to recoke and appoint anew ; but ſhe 


never executed ſuch power. 
In Fanuary, 1775, Mies. Adams died intcitate, leaving her ſaid 


—— 
—— — 
Pe 2 
— 


three chileren ſurviving her. The ſon and one of the Fl ughters | 
have already attained the age of 21 years; and the youngeſt 


daughter, is of age within a few months. — The queſtion was, 
Whether the plainti Francis Adams took any, and what eſtate 
in the premiſes in queſtion under the ſeveral deeds and inftru- 


ments, and deeds of appointment, or any of them? 
: | NI. 
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Mr. Mansfeld, for the plaintiff, made ?ee points, and inſiſted, 
1ſt, That no power of revocation being reſerved in the deed of 
the 2oth of Odlober, 1764, enabling the ſurvivor of the huſband 
and wife to make an appointment of the eſtate in queſtion, the 


widow, by the deed of appointment 4th July 1767, had fully 


executed her power; conſequently, the ſubſequent deed of the 


25th October, 1771, was entirely null and void in toto: And 
the plaintiff, under the prior deed of the 4th July 1767, entitled 
to a fee in the premiſes in queſtion, ſubject to the term therein men- 
tioned. 2dly, Suppoſing Frances Adams the ſurvivor could from 
time to time revoke any former appointment ; under the word; 
of the power, the clearly could appoint to children only, and not to 
grand children. Alexander v. Alexander, 2 YVezey. 640. (This 
was admitted on the other tide) therefore the deed of the 25th of 
October, 1771, was void pro tanto. If ſo the queſtion was, 
what eſtate Francis Adams the fon would then take; and he 
contended, 3dly, That he took an eſtate tail in the whole pre- 
miſes, ſubject to the eſtates for life to his two ſiſters ; for that 
the deed of the 29th November, 1758, was revoked by the ar- 
ticles of agreement of 24th September, 1764, and that by thoſe 
articles and by the deed of the 2oth Ofober, 1764, the firſt deed 
of the 3d of November, 1758, was revived and ſet up. 

Serjeant Heath contra, for the defendants contended, 1ſt, 
That the deed of the 24th of Scptember, 1764, did not revoke 
the deed of appointment of the 2gth November, 1758. That it 
was merely a deed of partition in purſuance af an exprefs power 
of partition reſerved in the deed of 2gth of Novemver, 1758, and 
therefore, could neither in legal operation, or conſiſtently with the 
intention of the parties, be conſtrued to deſtroy it. 2dly, That 
there being uo power of revocation reſerved in the original deed of 
the 3d of November, 1758, creating the power of appointment, 
and that power having been once executed by the deed of the 2gth 


Wovemoer, 1758, it was at an end: And therefore, even if it had 


been the intention of the parties to revoke the uſes of that deed, 
they had no power to do ſo. Heli verſus Bond, 1 Eg. Caſ. Avr.342. 
Conſequently, the plaintiff, by default of any joint appointment 


having been made, could at molt be- entitled only to an eſtate 


tail ſointly with his ſiſters, as tenants in common with croſs re— 
mainders, as directed in ſuch caſe by the deed of 29th Novem- 
ber, 1789. Afterwards, on Saturday November 22d, in this 


term, the court certified their opinion to the court of Chancery 
iu theſe words. Having heard counſel on both ſides and con- 
2 | | ſidered 
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ſidered this caſe, we are of opinion, that the deed of the 2gth 
of November, 1758, is revoked by the ſubſequent inſtruments 
of the 24th of September, and the 20th of OXober, 1764. And 
we think, that the appointment made by Frances Adams, the 

widow, who ſurvived her huſband, dated the 4th July, 1767, is 
| revoked by the deed of 25th October, 1771. And as to the laſt 
mentioned deed, though we are of opinion, that ſhe has thereby 
exceeded her power, which was confined to child or children, by 
limiting eſtates to her grand- children, yet we think, that the 
| fame ought to prevail ſo far as her power extended; and that the 
limitation to her daughters for life is good: But, that the dif- 
poſition of the inheritance to their child or children is void. 
Therefore we are of opinion, that as there is no appointment of 
the inheritance of the premiſes, that the ſon Francis Adams 
took an eſtate tail therein, ſubject to the eſtates for life to his 
ſiſters, with remainders over, under the deeds of the 24th Sep- 
tember, and the 20th Ofober, 1764, and which limitations 
ſeem agreeable to the intention of the parties when they exe- 


cuted the firſt deed of the 3d of Novembe Ir, 1739. 


DE N N ex dim. GASKIN verſus GASKIN. 


HIS was an action of treſpaſs and ejectment for lands 
and tenements in Dalſton, in the county of Cumberland, 
to which the defendant pleaded the general iſſue; and at the trial 

1 appeared in evidence as follows: 

That Jonathan Gaſein, being ſei ſed in fox of the premiſes in 
queſtion, by his will bearing date the zoth of March, 1736, 
gave and deviſed in manner following: As fe all ſuch worldly 
gate as GOD bas endued me with, I give and bequeath as follows: 


I give, bequeath and deviſe, a that my freehold meſſuage and 


tenement, lying in Gaitſgill, in the pariſh of Daſſlon, together 
with all houſes, barns, orchards, edifices and appurtenances 
whatſoever, reputed as part thereof or belonging to the ſame, 
_ unto Matihew Rebinſen, George Robinſon, and Thomas Robinſon, 
equally to them my ſiſter's ſons.” The teſtator then, after be- 
queathing ſeveral ſmall pecuniary legacies to moſt of his rela- 
tions, gave to Fohn Gaſern (the leſſor of the plaintiff and his heir 
at law) ten ſbillings; all the reſt of his goods, chattels, and per- 
ſonal eſtate whatſoever, he gave to Matthew, George, and Th9- 


M. R. G. R. and T. R. equally : 


lx 
his heir at law. — The dev iſees are tients in common, and take an eſtate for life On! 
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mas ic Robinſon * mentioned, Fre. SF) all Pr wills. © 
That the faid Jonathan Gaſdtin, the teſtator, died ſeiſed of the 
premiſes in queſtion, leaving the leſſor of the plaintiff his heir 
at law, who was then, and ever ſince hath been, reſident i in Treland. 
That George Robinſon died in 1749, and Matthew died in 1762; 
and. that Thomas, the other deviſee, is ſtill living. Whereupon : a 
verdict was given for the plaintiff, ſubject to the opinion of the 
court upon the following queſtion ; Whether the leſſor of the 
plaintiff was entitled to recover any, and what part of the pre- 
miles comprized in the declaration ? 

| Nr. Bolton for the leſſor of the plaintiff, argued, 1. That by 
the devile to the teſtator's 7bree nephews, Matthew, George, and 
Thomas, they took only an eſtate for life, in the premiſes in 
queſtion. 2. That they took as tenants in common only, and 
not as jointenants; and conſequently, by the death of Matthew 
and George, the leffor of the plaintiff was entitled to 7w9 Third. 
of the whole eſtate.—As to the 1ſt point, he ſaid, it never yet 
was contended that the deviſe of a“ meſſuage or tenement” 


| without any words of limitation added, or words deſcriptive of 


the quantity of intereſt the teſtator poſſeſſed, as all my eſtate 
« and intereſt therein,” or the like, could convey more than an 


eſtate for life. But if that were doubtful, the ſubſequent words 
lying in Gait/gi/l” make this caſe clear; for they are manifeſt- 


ly a deſcription. of the locality only, not of the quantity of 


eſtate intended to be deviſed. The only circumſtance from 


whence it is poſſible in this caſe to infer an enlargement of the 
eſtate to the deviſees, is the legacy of ten ſhillings to the heir at 
law. But that alone is not ſuflicient to diſinherit him. — The 
next queſtion is, Whether the deviſees took as tenants in com- 
mon, or as jointenants? As to that, the words are © equally to 


; % them my fiſters ſons.” The words . equally to be divided” 
; have always been held a tenancy in common, 1 P. Wms. 14. 


And * equally” means the fame thing. Cro. E.. 695. 2 Rol. 


Abr. 89. 1 Eg. Cafe Abr. 292. pl. 10. 2 Vez. 252. There- 


fore, he prayed judgment for the plaintiff, for two thirds of the 
deviſed premiſes. —He added, that a third queſtion might poſ- 


| fibly be made, whether the leſſor of the plaintiff was not barred 
by the ſtatute of limitations; if it ſhould, a decifive. anſwer would 
be, that ever fince his title accrued, the leſſor of the plaintiff 
had been reſident in Teland: therefore the ſtatute could not 


run: and cited 1 Show, 91. as in point to this e 
2 8 1101 | Mr, 
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Mr. Wood contra, for the defendant, ſaid, the only point he 
ſhould conſider was, whether the deviſees took an eſtate in fee, 
or for life only; and he contended that, upon the whole of the 
will taken together, it was clear the teſtator meant they ſhould 
take a ee. Firſt, the introduction prefatory to the deviſe in 

aueſtion was very material: **as 7o all ſuch worldly eftate as 
« COD has endued me with, I give, Gc.” Theſe words 
manifeſtly. ſhew the teſtator meant to diſpoſe of all the eſtate he 
had ; and therefore, though the ſubſequent words * lying in 
40 Call might, without ſuch prefatory matter, be conſidered 
as deſcriptive of the Jcality of the eſtate only; it muſt, when 
connected with it (as in this caſe) be conſtrued to convey all the 
intereſt the teſtator had in the premiſes ſo deſcribed. 1n ad- 
dition to this, the teſtator has given a legacy of only 105. to 
his heir at law; which is demonſtration he meant to difinherit 
him, as much as if he had ſaid fo in expreſs, words, All theſe cir- 
cumſtances prove, beyond a doubt, that the intention of the teſ- 
tator was to give a fee-fimple to his nephew s, in the premiſes in 
queſtion ; and if an argument were wanting, the court would 
toupply it from the inconſiderableneſs of the value, as they did 
in the caſe of Oates, ex dim. Wigfall v. Brydon, 3 Bur. 189 5 

Lord Mansfield. The ground the court went upon in that 
caſe was, that from the nature of the eſtate, and the words uſed 


by the teſtatrix, they amounted in fact to a direction to ſell the 


eſtate, and divide the produce of it. It was a deviſe of a houſe 
and table, with the appurtenances, valued only at 100 l. to ſeven 
children; and the direction was, that the ſaid houſe and ſtable 
ſhould be * divided amongſt them.” —It is ſettled in deviſes, as 
well as in deeds, that if no words of limitation are added, the 
deviſee can only take an eſtate for life: Becauſe the law implies a 
life-eſtate only, where there are no words of limitation. But as 
there are no technical words neceſſary in a will, if the teſtator 
makes uſe of what is tantamount ; as if he ſays, © I give to ſuch a 
one in fee ſimple, or all my eſtate, that will carry all his inte- 
reſt in the land deviſed. But there muſt be words in the will to 
control the rule of law; which I believe, in a variety of cales, 
thwarts the intention of the teſtator. I ſuſpect extremely, that 
in this very caſe the teſtator meant to give his nephews a tee in 
the premiſes 1n queſtion : for he had no other landed property. 
He makes them reſiduary legatees of his perſonalty, and gives 
a difinheritiog legacy. to his hols at law; agreeable to the vulgar 


notion taken from the Roman law, that an heir is cut of with 
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the heir, was called inoffcioſum teſtamentum. But the ſipgle 

verſus queſtion is, whether we can find any words in the will to take 

Ssskix. this caſe out of the rule of law; if we cannot, it muſt be ad. 

hered to. I think it is impoſſible to find words in this will 
ſufficient to control the rule of law. If the teſtator had any way 

connected the introductory part, 4% to all my worldly Hate, 

with the deviſe in queſtion, it might have done. But the in. 
troduction is only this, © as to all ſuch worldly eftate as GOD. 

* has endued me with, I give to A. B. Sc. fo and ſo.“ Suppoſe 

he had only given 4a/f his property by this will, the introduc. 

tion would till have been proper: So, if he had given the whole 

of his landed eftate only, without diſpoſing of the reſidue of his 
perſonalty, it would have been equally proper: He does not ſay 

in the introduction, that he means to diſpoſe of al his worldly 

eſtate, but that with reſpecttoit, he deviſes fo and ſo. If he 

did mean it, the misfortune'is, that, quod voluit, non dixit. Great 

uſe has been made of this fort of introduction in wills in favour 

of the clear intention of the teſtator ; and more, in favour of 
creditors, to make a real eſtate liable to the debts of a teſtator. 

If it were poſſible to borrow aid from it, in this caſe, as I 

rongly incline. in favour of the deviſees, I would do it here: 

but there are no words that can connect the deviſe of the lands 

in queſtion with the zntrodu#ion in this caſe fo as to paſs the 

whole intereſt, Therefore the deviſees can only take an e/tate jor 
life. | 

As to the next queſtion, whether this is a tenancy in cmmon 
or a joipt-tenancy, there is no room for argument. N « Equally” 
as well as ©* equally fo be divided” implies a amigos; whereas, 
if they were to take as joint-tenants, there would be no diviſion. 
I remember arguing a caſe before Lord Hardwicke in ſupport of 
the opinion of Mr. Juftice Gould, in 1 P. Wms. 14. and againſt 
the opinion of Lord Holt; and there, Lord Hardwicke thought 
with Mr. Juſtice Gould. It is certainly the better opinion, more 
liberal, and better founded in law. | 

Alon Juſtice. As to the latter queſtion, the words . equally 
© to be divided” have been determined to be a tenancy in common 
in a deed. With reſpect to the firſt point, I really think, from 
the circumſtance of the teſtator giving 10s. to his heir at law, 
he meant to diſinherit him. But that alone is not ſufficient, and 
ſo it was held in the calc of Wright on the demiſe of Shaw verſus 
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Ruje in Scacc. il. 176 f. and. therefore the rule of aw muſt 
prevail. 
Lord Mansfield wed. that hone the intention is ever ſo ap- 
parent, the heir at law muſt of courſe inherit, unleſs the . 
is given to ſomebody elſe. 


Aſcburſt Juſtice. 1 am of the ſame opinion. 

Paſtea to be delivered to the leſſor of the plaintiff, and judgment 
to be entered up for two third parts of the premiſes in queſtion. 

Afterwards, on Saturday, November 15th in this term, Mr, 
Juſtice Aſton ſeated the caſe of Wright ex dim. Shaw verſus Ruf- 


fell to have been as follows :—The words of the introduction to 


the will were © as touching the diſpgſition of all ſuch worldly eſtate 
« as it bath pleaſed GOD to beſtow upon me, 1 give, &c. Then 
the teſtator gave a {ore to his grandſon Henry, and after his de- 
ceaſe to Hie two ſons Thomas and William; and then deviſed to 
Thomas Eôb, the huſband of the heir at law, one ſhilling. The 
queſtion was, Whether Thomas and William took an eſtate for /ife, 


or in fee; and the court held they took only an eſtate for life. 


Blakey verſus DINSDALE et af, 


Is was an action of treſpaſs for ſeizing and taking 
away the plaintiff's wheat. The defendants pleaded 1%, 

The general iſſue. 24%, That the borough of Ripon was an an- 
cient borough ; and that within the ſaid borough, from the time 
| whereof the memory of man is not to the contrary, there has 
been an ancient market, held every Thur/aay, for buying of corn 


and grain; and that the corporation were entitled to receive for 


toll, one half pint out of every buſhel of corn brought to the 
market for ſale : And then juſtified the taking as ſervants of the 
corporation. 34, Plea, preſcribing for toll of all corn brought 
into the borough of Ripor, for ſale on a market-day. 4h, Plea, 
preſcribing for toll of all corn 3 into the borough of Ri- 
fon for ſale, in conſideration of cleanfing and {weeping a large 
ſtreet in the borough, for the receiving and ſtanding of all corn 
brought within the ſaid borough for ſale. Replididdon! de imurid 
fad propridiabſyue tali cauſa, The cauſe was tried at the Sum— 
mer Aſſizes 1771, for the county of York, before Mr. Juſtice 
Gould, When it appeared in evidence as follows :— That Tho- 
mas Cowper took a Chamber for a year 70 keep corn in, within the 


borough af. Ripon 5 and on Thurſcay, being a market-day, he called 
| 8 F on 


—_— 


mm a 


ms if 


Dur- 
werſus 
GAS K IN. 


Same day, 


Diſtreſs can- 


not be made 
for the toll of 
goods frau- 
aulently fold 
out of the 
market, to 

avoid the toll. 
But the party 
injured wut 
bring a /pe- 
cial ation on 
the cafe. 


* e 


e OLE eee 


662 


Michacima Term 18 Geo: — B, R. 


— — 
o - 


4G 


BLaKeY 


| Ver/us 


Dixs bark. 


* — 


on the benen Blakey at his own 298 in the e % Ri- 
pon, which is two hundred yards and upwards from the place 
called. the Marhet-place. They went together to the faid Chan. 
ber, and Cowper ſhewed him a ſample of wheat u he took from 
/ixty buſbels of wheat which he had zu His chamber, and ſold him 
four quarters of wheat, being thirty-two buſhels of wheat, 
which he had at his houſe, which is ten miles out 'of the borough of 
Repon, at five ſhillings and four ' pence” per buſhel ; to be de- 


livered at any time within a month, as it ſuited the conveniency 


of him the ſaid Cowper; and Blakey gave Cowper à half. 
penny to bind the bargain. Afterwards, within the month, it 
ſuiting Coroper's conveniency, being on a Thur/day, the mar. 
ket-day; he ſent it by his ſervant Hood to be delivered at the 
plaintiff's mill. As he was going through the borough of Ri- 


| pon by Todd's houſe, through the place called the Mar#er-þlace, 


being a common ſtreet there, the defendant Todd aſked Hood, 
< where he was carrying the corn ;” who ſaid, “to Blateys 
mill.“ Jodi followed the cart into Blakey's fold yard adjoin- 
ing to the mill, and then demanded toll for the corn, which 
Blakey refuſed : Todd went away; he returned with the defend- 
ant; Dzn/dale, who was an officer of the mayor, and a toll gatherer, 
when part of the corn bad been unloaded. The defendants Ehen 


got upon the cart; and took the thirty-two half-pints, as for toll 
for the thirty-two buſhels, from the corn remaining in the cart. 
As ſoon as they had taken the corn, Blakey reſiſted them, and 


endeavoured to take it from them. The remainder of the corn 
was left with Blakey, and he afterwards paid Cowper for the 
whole. Whereupon a verdict was given for the plaintiff, ſub- 
je& to the opinion of the court upon the following queſtion; - 
Whether the plaintiff is entitled to recover upon the general 
iſſue? And if the court is of that opinion, then, Whether the 
facts proved, maintain any, and which of the iſſues on the part 
of the defendants: And the verdict to be entered accordingly. 
Mr. Norton for the plaintiff. The firſt queſtion is' grounded 
upon an objection taken at the trial, that the' N had not 
ſufficiently proved his property in the corn in queſtion, ſo as to 
maintain this action. With reſpect to that, it is found, that he 
bought by ſample, and paid earneſt; which is elearly ſufficient 


to veſt the general property in him. Noy's Maumt, p. 94. 
Perkins, ſect. 92: And if ſo, it is equally clear, that à perſon 
in whom the general property of a chattel is, may Hain tain 


aal. vi et armis for an injury done to it, —_— he is not in 
91 ; actual 
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qual — Hodſon verſus Hoaſon, Latch 263. Fißber 
verſus Young,” 2 Bulſtr. 268. But in this caſe, it was actually 
carried into the plaintiffs ys and part unloaded: Therefore 
there was an actual delivery. As to the ſecond point; Whe- 
ther the facts found were ſufficient to ſupport any of the juſti- 
ſications ſet, up; he contended, that there could be no pretence 
for ſaying this corn was brought to the market, or within the bo- 
cough, for the purpoſe of ſale there; without which, unqueſtion- 
ably the defendants could have no right to toll. He ſuppoſed 
the objection would be, that the tranſaction was a fraud upon the 
corporation, with a view to elude the toll: But if it were, fraud 
is a fact, and muſt be found: The court will not preſume it. 
11 Co. 56, 57. Cro. Car. 553. Therefore he prayed a 
for the plaintiff. 

Mr. Chambre contra, for the defendants, upon the firſt queſ- 
tion contended, that the plaintiff in this caſe had not ſuch a 
property in the corn in queſtion, as to entitle him to recover 
in an action of treſpaſs vi et armis. He argued that a poſſeſſion 
in law is not ſufficient: it muſt be a poſſeſſion in act. This 
appears from the doctrine laid down in Fitzherbert N. B. 91. B. 
He ſays, if the lord of a manor is entitled to waif or ſtray 
„within his manor, and another man taketh the waif or 
* {tray out of the manor, the lord ſhall have an action of treſ- 
« paſs; for them, and that without any ſeizure of them be- 
fore.“ This caſe. is put by Fitzherbert by way of exception 
to the general rule; and exceptio provat regulam. As to the au- 
thorities from Latcb. 263. and 2 Bulfrode 268, the plaintiffs, 
in both thoſe caſes, were executors; and no doubt an executor 
may maintain treſpaſs, though not in poſſeſſion at the time of 
the injury; for this reaſon; if be were not conſidered as in poſ- 
ſeſſion, no one could be; and therefore the law throws the poſ- 
ſeſſion upon him. But this is the common caſe of a ſale with- 
out delivery, and a treſpaſs committed in the mean while; 
in which caſe, the ſeller is in actual poſſeſſion: and therefore, 
alone entitled to bring the action. As to the ſecond queſtion, 
he contended that the ſecond juſtification, viz. that this was 
corn brought into the borough for ſale, was ſufficiently proved; 
for, that ſubſtantially the corn in queſtion was brought within 
the borough for that purpoſe. It was brought by ſample, which 
is a bringing to market, and was ſold to the plaintiff in the 
borough on, a market-day. It was afterwards, on a ſubſequent 
market-day, deliveręd to him; and then the contract was com- 
n te £ plete, 
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plete. The ſale therefore was entirely in the market: And 
though no fraud is found, it is impoſſible not to lee, that the 
ſole object of the parties in this mode of ſale was to elude the 
toll, It is alſo impoſſible not to fee, that if this ſpecies of con. 
trivance is to prevail, the market muſt decay fer want of profits. 
He prayed judgment therefore for the defendants, on the 2%%d 
plea! | | | 

Lord Mansfield. There is no Giitcutty in this caſe. The 
firſt queſtion is, as to the potictiion of the plaintiff; Whether 
it was ſuch as toentitle him to recover in this action. No doubt 
but this corn was the plaintiff's property. He might have 


— 


brought an action for it againſt the vendor; for the bargain was 


completely bound by the earneſt. Part of the contract was, that 
it ſhculd be delivered within a month; and the ſeller, before 
the expiration of the month, delivers it to his ſervant to carry 
to the plaintiff's mill. The moment he had done ſo, it was to 
all honeſt purpoſes, in reſpect of third perſons, delivered to the 
plaintiff, But what is ſtill ſtronger in this caſe is, that it was 
abſolutely brought to the plaintiff's houſe, and part of it un- 
loaded, before the treſpats complained of was committed, That 
is an adual, not a conſtructive poſſeſſion.— The next queſtion is, 
Whether this corn was, on the day of the treſpaſs complained of, 
brought within the borough of Ripon, to be ſold in the market. 

The caſe ſtates directly the contrary ; for it ſtates that the con- 
tract was made long before; on the Thur/day when the ſample 
was ſhewn ; and that it was actually ſold at that time. The day it 
was ſeized for not paying toll, it was only paſſing through the bo- 
rough in the road to the plaintiff's mill, which was ten miles off. 
As to the ſuggeſtion that this 1s a fraud upon the corporation : 


There are caſes in which a man cannot defend himſelf even by facts 


ever ſo ſtrong, in ſupport of a fraud, if the fraud can be got at; 
but then it mait be made appear. If this mode of ſale is a fraud 
upon toll, the remedy of the corporation is by /pectal action on 1he 
caſe, | remember a caſe of that ſort by the city of London, again, 
perſons for bringing corn juſt by the market, in order to avoid 
the toll; and on a ſpecial action upon the caſe, the fraud was 
found. But this cafe, as ſtated, is a very different thing. Here, the 
vendor lives in the town: ſhews a ſample of corn to a cuſtomer, 


who agrees for a certain quantity, to be delivered at his mill ten 


miles off: and the goods happen, on a market day, mercly to pats 
through the market in the way to the plice where they were 
1 intended 
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intended to be Ae. If it is o a ich the defendauth | 


muſt bring an action on the caſe. 


The three ng Judges concurred. 
Per Cur. * PIE the platerif: 


DunDass verſus Lord WEYMOUTH, 


HIS was an action of covenant on a mortgage deed, in 

which the declaration ſet out all the premiſes, the haben- 
Jum, the proviſo, the covenant for payment of the money, and the 
breach for nonpayment. The premiſes were very numerous, and 
ſwelled the declaration to a conſiderable length. The cauſe 
ſtood in the paper for judgment on demurrer to the declaration, 
and there was no argument. But Lord Mansfield took notice of 
the great length of the declaration, and ſaid, though he was 


profeſſion and the court. | 
A gentleman at the bar who had drawn it ſolemnly averred he 


took it to be neceſſary. Mr. Wallace and others, converſant in 
{ſpecial pleading, ſaid, it was not only unneceſſary, but very 
dangerous, by being liable to variances and formal ohjec- 
tions. 

The court were all of opinion, that it is ſufficient for the 
plaintiff to ſet out in his declaration, that the defendant by in- 
- denture had demiſed certain premiles therein mentioned, without 
"—w them particularly, ſubject amongſt other things to ſuch 

a proviſo, ſetting out the ſubitance of the covenant and the 
breach. 

Lord Mansfield defired the bar to aoke a note of this, bt 
waited till ſeveral gentlemen made a memorandum : And gave 
notice, that the court would animadvert upon any future inſtance 
of putting parties to the enormous expence of ſetting out deeds at 
length, or ſuperfluous parts of them. N. B. In this caſe, though 
there was no queſtion, the defendant wanting only a little time, 
and though the plaintiff had no view to put the defendant to 
adnerdllaey charge, the expence of ns unneceſſary declaration 


amounted to a large ſum. 
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TVRIE verſus FLETCHER. 
HIS was an action on the caſe, for money had and receiv- 
ed to the plaintiff's uſe; brought by the plaintiff, the in- 


writer, for a return of part of the premium.—The cauſe was 
tried before Lord Mansfield at Guildball, at the fittings after laſt 
Trinity term, when, by conſent, a verdict was found for the 
plaintiff, ſubject to the opinion of the court upon the queſtion, 
Whether, under thecir cumſtances of the caſe, a proportionable part 
of the premium ought to be returned, or not? If the court ſhould 
be of opinion, that a proportionable part of the premium ought 
not to be returned, then a nonſuit was to be entered. It now 
came before the court upon a rule to ſhew cauſe why a non- 
ſuit ſhould not be entered; and the caſe, as it appeared from 
the report, was ſhortly this. * The policy of inſurance was 
„upon the ſhip 1/abe/la, at and from London to any port or 
s place, where or whatſoever, for twelve months, from the 19th 
* of Auguſt 1776, to the 19th of Auguſt 1777, both days inclu- 
« five, at 94. per cent. warranted free from captures and ſeizures 
„by the Americans, and the conſequences thereof.” In all other 
reſpects it was in the common form, againſt all perils of the 
Sc. The ſhip failed from the port of London, and was 
taken by an American privateer, about two months afterwards. 
Mr. Dunning and Mr. Davenport, for the plaintiff, ſhewed 
cauſe, and inſiſted, that a proportionable part of the premium 
in this caſe ought to be returned: That 9. the compenſation 
eſtimated for the riſk of zwe/ve months, was much more than 
adequate to the riſk actually run in this caſe, viz. only 75 
months. That from the nature of the inſurance, both parties 
muſt know the riſk was diviſible; and of courſe intend, if it 
ceaſed before the twelve months, that the whole of the premium 
ſhould not be retained. That this was the law in other caſes, 
where, upon a ſuitable compenſation for a given riſk, the 
riſk had turned out to be different from what was expected. 
In Stevenſon verfus Snow, 3 Bur. 1237. the riſk ceaſed before 
the end of the voyage inſured, and it was there held, there ſhould 
be a return of premium in proportion to the riſk that had not 
been run. It is true, that was a policy upon a voyage; but it 


is as eaſy, or caſter, to apportion the riſk in a policy upon time, 


as 
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as it is, in a 1 © upon diſtance. In the caſe of Bond verſus 
Nutt, Trin. 17 Geo. 3. B. R. * Which was a policy * at and 
« from Jamaica to London, the underwriters paid into court 


like the caſe of an inſurance upon lives, to which it was com- 
pared. at the. trial ; becauſe, that is in the nature of a wager : 
But this is, in the true ſpirit and uſe of an inſurance, an indem- 
ity againſt a loſs. That loſs, according to the terms of the po- 
licy, might accrue later, or earlier, or not at all; but in the caſe 
that has happened, namely, a capture by an American priva- 
ter, the riſk of any ſuch loſs as that inſured againſt muſt 
totally ceaſe. The conſtruction therefore of the policy, under 
theſe circumſtances, ought to be, that it was an inſurance for 
twelve months at the rate of ſo much per month; and as the riſk 
in fact, was only run for two months, the premium advanced 
upon the other ten, ought to be returned. | 

Mr. Wallace and Mr. Baldwin contra, for the defendant, and 
in ſupport of the rule, contended, that as ſoon as the ſhip failed 
from the port of London, the policy attached for the whole 
time inſured againſt. That there was no calculation of the 
premium, at ſo much per month; but it was one entire groſs 
ſum of 91. per cent, ſtipulated and paid for twelve months: 
The contract therefore was entire, without any intention or 
thought of diviſion, or apportionment. That the caſe of Steven- 
ſon verſus Snow did not at all apply; for there, the court went 
upon the ground of its being a policy upon uo diftinet voyages, 
ſeparately and diſtinctly in the contemplation of the parties at 
the time ; and the premium calculated accordingly. Of courſe, 
if either of the voyages were prevented from taking Place, the 
riſk upon it could not attach ; and therefore, the premium ought 
to be returned. Upon the principles laid down on the other 
ide, every policy for time might be divided. Suppoſe an in- 
ſurance for a month, would the plaintiff have been entitled to 
reſtitution for a number of days? It is abſurd ; and there would 
be no drawing the line. If there had been a recapture the po- 
licy wauld have revived. The fault of the party, is not the true 
graund ,upon which a return of premium is or is not allowed ; 
but it reſts upon this : Whether the riſk, or the voyage inſured, 
has begun. If it has, there can be no return of premium. 
2 Magens. 267. No. 1071. There are many caſes, where, not- 


nithſtanding the fault of the party, a return of premium is al- 
| lowed. 
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owed] + For indy if a rig is 5 at and from ſuch , 
port to ſuch a port, and the party goes on another voyage, the 
premium muſt be returned: Becauſe the. riſk never commenced, 
So, if he is to fail with convoy, and ſtays. behind. — But with 
reſpeRt to the preſent caſe, it is not diſtinguiſhable from an in. 
ſurance upon a life for a year, with an exception of ſuicide, 


by where the party deſtroys himſelf within A month. Ng one ever 


| thought of requiring a return of premium in that caſe, becaule 


the ri is entire. So here, it is one entire, mnawvilible, rifk, 


which being « once begun, there can be no return of premium. 


11 And conſequently, the plaintiff is not entitled to recoyer. 


Lord Mansfield. It was very proper to ſave this caſe Gor 4 


opinion of the court, becauſe in all mercantile tranſactions, cer 


tainty is of much more conſequence, than which way the point is 


| decided ; ; and more eſpecially fo, in the caſe of policies of inſur- 
ance; e if the parties do not chuſe to contract according 
to the eſtabliſhed rule, they are at liberty as between themſelres 


to vary it. This caſe is ſtript of every authority. There is no 


caſe or practice in point; and therefore, we muſt argue from the 


general principles applicable to all policies of inſurance. And 
I take it, there are two general rules eſtabliſhed, apolicable to 
this queſtion: The firſt is, That where the riſk has not heen 
run, whether it's not having been run was owing to the fault, 
pleaſure, or will of the inſured, or to any other cauſe, the pre- 
mium ſhall be returned : Becauſe a policy of inſurance is a 
contract of indemnity. The under-writer receives a premium 
for running the ritl: of indemnifying the injured, and what- 
ever cauſe it be owing to, if he does not run the riik, the 
conſideration, for which the premium or money was put into 


his hands, fails, and therefore he ought to return it. 2. Another 


rule is, that if the riſk of that contract of indemnity has 
| once commenced, there ſhall be 20 apportionment or return of 


premium afterwards. For though the premium is eſtimated, and 
the riſk depends upon the nature and length of the voyage, 
yet, if it has commenced, though it be only for twenty-forr 


| hours or leſs, the riſk is run; the contra is for the whole entire 
| riſk, and no part of the conſideration ſhall be returned: and yet, 
it is as ealy to apportion for the length, of the voyage, as it is 


for the time. If a ſhip had been inſuzed to the EI Indies 


agrecably to the terms of the policy in this caſe, and had been 


taken twenty-four hours after the riſk. was begun, by an Ame- 


rican captor, chere i is not a colour to lay, 4 that there ſbould have 
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peen a return of premium. So much then, is clear; and indeed, 
perfectly agreeable to the ground of determination, in the caſe 
of Stevenſon verſus Snow. For in that caſe, the intention of 
the parties, the nature of the contract, and the conſequences of 
it, ſpoke manifeſtly 7wo inſurances, and a diviſon between them. 
The firſt object of the inſurance was from London to Hali fax : 
But if the ſhip did not depart from Portſmouth, with convoy 
(particularly naming the ſhip appointed to be convoy) thea, there 
was to be no contract from Portſmouth to Halifax : why then, 
the parties have ſaid, we make a contract from London to 
% Falifax, but on a certain contingency it ſhall only be a con- 
« tract from London to Portſmouth.” That contingency not 
happening, reduced it in fact to a contract from London to 
| Portſmouth only. The whole argument turned upon that diſ- 
tinction. Mr. Yates, who was for the plaintiff, put it ſtrongly 
upon that head; and all the judges, in delivering their opinion, 
lay the ſtreſs upon the contract compriſing two diſtinct condi- 
tions, and conſidering the voyage as being in fact two voyages: 
and it was the equitable way of confidering it; for, though it was 
at firſt conſolidated by the parties, there was a defeazance after- 
_ wards, though not in words. I think Mr. Juſtice VMilmot put it 
particularly upon that ground, but it was the opinion of the whole 
court. There was a uſage alſo found by the jury in that caſe, that 
it was cuſtomary to return a proportionable part of the premium in 


ſuch like caſes, but they could not ſay whe? part, The court 


rejected this as a uſage for the uncertainty; but they argue from 
it, that there being ſuch a cuſtom, plainly ſhewed the gener: 
ſenſe of merchants, as to the propriety of returning a part of 


the premium in ſuch caſes: And there can be no doubt of the 


reaſonableneſs of the thing. — There has been an inſtance put of 
a policy where the meafure is by time, which ſeems to me to be 
very ſtrong, and appokite to the preſent caſe; and that is, an in- 
ſurance upon a man's life for twelve months. There can be 
no doubt but the riſk there, is conſtituted by the meaſure of 
time, and depends entirely upon it: For the underwriter would 
demand double the premium for v0 years, that he would take to 
inſure the ſame life for one year only: In ſuch policies there is 
a general exception againſt ſuicide.— If the perſon puts an end to 
his own life the next day, or a month after, or at any other period 
within the twelve months, there never was an idea in any man's 
breaſt that part of the premium ſhould be returned. A caſe of 
general practice was put by Mr. Dunning, where the words of 
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the policy are, At and from, provided the ſhip ſhall fail on or 


e before the iſt of Auguſt And Mr. Wallace conſiders in that 
| caſe, that the whole policy would depend upon the ſhip ſailing be⸗ 
fore the ſtated day. I do not think fo, On the contrary, I think 
with Mr. Dunning, that cannot be. A loſs in port before the 


day appointed for the ſhip's departure, can never be coupled 
with a contingency after the day: but if a-queſtton were to ariſe 
about it, as at preſent adviſed, I ſhould incline to be of opinion, 


that it would fall within the reaſoning of the determination in 


Stevenſon verſus Snow; and that there were rue parts or con- 


tracts of inſurance, with diſtin conditions. The firſt is, I in- 
ſure the ſhip in port, provided ſhe is loft in port before the 
11t of Auguſt : And 2dly, if ſhe is not loſt in port, J inſure her 


then during her voyage from the 1ſt of Auguſt, till ſhe reaches 
the port ſpecified i in the policy. The loſs. in port muſt happen, 


before the riſk upon the voyage could commence : And vice 


verſa, the riſk in port mult ceaſe, the moment the riſk upon the 
voyage began. Let us ſee then, what the agreement of the par- 


ties is in the preſent caſe. They might have inſured from two 
months to two months; or in, any leſs or greater proportion, if 


they had thought proper ſo to do: but the fact is, that they 


have made no diviſion of time at all; but the contract entered into 
is one entire contract from the 19th Auguſt 1776, to the 19th 
Auguft 1777 ; which is the ſame as if it had been expreſs ly ſaid 


by the mmfured, © If you the underwriter will inſure me for 


« twelve months, I will give you an entire ſum ; but I will not 
cc have any apportionment.” — The ſhip fails, and the underwriter 
runs the riſk for t˙ months. No part of the premium then 


ſhall be returned. I cannot ſay, if there had been a recapture 5 


be fore the expiration of the' twelve months, that the policy 
would not have revived. 5 
Afton juſtice. This caſe depends upon the word of the x bo- 


licy: apd I am of opinion, it is one entire contract at a certain 


groſs ſum of 91. per cent. for a certain period of time, vis. 
twelve months; and that no diviſion is to be implied. The 
determination in Stevenſon verſus Snow, went expreſsly” upon 


this confideration ; ; that there were tuo diſtinòs voyages; and 
no conſideration received by the inſured ſor the premium upon 
the ſecond voyage: And there certainly was not; for there never 
was any point of time, when any riſk was run from Portſmouth. 
In Bond verſus Nutt, the loſſes inſured againſt were diſtinct, and 


unconnected with each other. fs A lots of the ſhip in port, if 
| any 
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any ſhould happen there. 2dly. A loſs in her paſſage wins: 
provided ſhe ſailed on a certain day. The riſk in ſome policies ——— 

may-be diſtinct and diviſible in its nature. In the caſe of an, arr 
inſurance upon a life, the ſam is [umped, and the time is FLETCHER, 

Jumped for the year. So in this caſe, I think the contract is one, 

entire contract; and therefore that there ought to be no return of 

Recs 


r. Juſtice Willes and Mr. Jodie Afoburſs were of tho ſame 
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Per Cur. Let a nonſuit be entered. 


CARLISLE gui tam ver/us T'RrEARS. 


Uros Sion cauſe why the verdict found for TRY plaintiff. If plaintiff 


dec! 
in this caſe, upon the eleventh count, ſhould not be vacated, eee py 


and inſtead thereof, a verdict entered for the defendant, Lord eentrad on 


the 21 De- 
Mansfield reported the caſe ſhortly as follows : This was an ac - ember, 1774, 


tion upon the ſtatute of uſury, 12 Ann. fat. 2. c. 16. The de- giving day of 


| . payment to 
claration conſiſted of a variety of counts, and upon not guilty the 234 Pe. 
9 cember, 1776; 


pleaded, the jury found a verdict for the plaintiff. The ſingle evidence of a 
queſtion ariſes upon the laſt count, which tated, that upon a ang os 
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> 


the 23d De- 3 
corrupt, contract made on the 21ſt December, 1774, the defendant cember, 1774, 
for lers years, 4 
received 61. $5. upon the loan f for giving day of jc. ful wa f 


WA 
hos ns 


payment to the 23d December, 1776. The only witneſs who fance. 
was called, proved the contract to have been made on the 2 0 
December, 1774, and he ſaid, he underſtood it to be for 7 


years. I thought this a variance, but reſerved it for the opinion of 
the court. g 


Mr. Wallace for the dot, * in ſupport of the rule, 
inſiſted, that the time of forbearance was as neceſſary to be 
preciſely ſtated as the ſum. 

Mr. Davenport contra, for the plaintiff argued, that ſuppoſing. 
the contract was made on the 23d December, and. the forbear- 
ance to be for tuo years, it was n uſurious, and therefore, 
the variance was immaterial.— But, by Lord Mansfield, there is 
to colour for the plaintiff's recovering upon this count. The pe 
vſurzou's contract muſt be proved as laid: whereas, the contract 
proved in this caſe, is 3 een Troem the contract ſtated 
in the declaration, L EY 


*® 
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rel RE x ver ſus Roppau. 


HIS was a rule upon the defendant to ſhew cauſe, why 

he had not obeyed a writ of 4abeas corpus, requiring him 
to . up the bodies of two perſons ad teſtiſficandum. The 
writ was directed to the defendant as commanding officer of a 
man of war, on board of which, the two perſons intended to be 
brought up, were in the capacity of common ſailors, but nr 
as priſoners. 

Mr. Buller, who ſhewed cauſe, ſad, a deciſive anſwer to the 
application was, that the writ was not ſigned by a judge. 

Lord Mansfield. I refuſed to ſign the writ, becauſe there was 
no affidavit that the men had been ſerved with /u$penas, and 
that they were willing to attend: And without ſuch an affidavit, 
the writ ought not to go: They can never be brought up as 
priſoners againſt their ann, Therefore diſcharge the rule 


with coſts. 


Wedneſday, | W ; 
Nov. 19th. RE x verſus Horne 


Upon an in- — HIS was an information filed againſt the defendant, by 


— Edward Thurtw, Eſq. his Majeſty's Attorney General, 


— 2 on behalf of his Majeſty, for writing, n and publiſhing 
that. He, Sc. two libels. a 

— ne The firſt count in the . ſtated, ©* That the ſaid 
and ſedi- Jobn Horne, being a wicked, malicious, ſeditious, and ill-diſ- 
Q 58 poſed perſon, and being greatly diſaffected to our ſaid preſent 


write and 
publiſh, Sc. Sovereign Lord the King, and to his adminiſtration of the go- 


a certain 
falſe, ſcan- vernment of this kingdom, and the dominions thereunto be- 


— 4 longing, and wickedly, maliciouſly, and ſeditiouſly intending, de- 


bel<"or vifing, and contriving to ſtir up and excite diſcontents and ſe- 
% AND Co- 


crxnixs bis ditions among his Majeſty's ſubjects, and to alienate and with- 
Majefy 58% draw the affection, fidelity, and allegiance of his ſaid Majeſty's 


wernment and 
the cmpleyment ſubjects from his ſaid Majeſty, and to infinuate and cauſe it to 


þ 
33 be believed, that divers of his Majeſty's innocent and deſerving 


— 4 — ſubjefts had been inhumanly murdered by his ſaid Majeſty's 


ing; = troops in the province, colony, or plantation of the Maffachu- . 
forth the li- 

ee fet's Bay, in New England, in America, belonging to the crown 
The words 

, and con cerning” ar? a ſufficient zntroduSion of the matter contained in the libel, and a ſufficient aver- 
ment chat it was written“ of. and concerning the King's gowerument, aud the employment of bas drag. 
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of Great Britain, and unlawfully and wickedly to ſeduce and 
encourage his ſaid Majeſty's ſubjects in the ſaid province, colony 
or plantation, to reſiſt and oppoſe his Majeſty's government, on 
the 8th day of Fune, in the 15th year of the reign, Oc. 
with Bree and Arms at London aforeſaid, in the pariſh of . 
Nfary le Bow, in the ward of Cheap, wickedly, maliciouſly, and 
ſeditioufly, did write and publiſh, and cauſe and procure to be 
written and publiſhed, a certain falſe, wicked, malicious, ſcan- 
dalous and feditious libel, of and concerning bis ſaid Majeſty's 
government, and the employment of his troops, according to 
the tenor and effect following : Kings Arms Tavern, Corn- 
hill, Tune 7, 1775. At a ſpecial meeting this day of ſeveral 
members of the Conſtitutional Society, during an adjournment, 
a gentleman propoſed, that a ſubſcription ſhould be immediately 
entered into, (by ſuch of the members preſent who might ap- 
prove the purpoſe) for raiſing the ſum of 100/, to be applied to 
the relief of the widows, orphans, and aged parents of our 
beloved American fellow ſubjects, who, faithful to the charac- 
ter of Engliſhmen, prefering death to ſlavery, were, for that rea- 
fon only, inhumanly murdered by the King's (meaning his ſaid 
Majeſty's) troops, at or near Lexington and Concord, in the 
province of Mafſachrſet's (meaning the ſaid province, colony, or 
plantation of the Maſſachuſet's Bay, in New England, in Ame- 
rica, ) on the 19th of laſt April; which ſum being immediately 
collected, it was thereupon reſolved, that Mr. Horne (meaning 
himſelf the ſaid John Horne) do pay to-morrow into the hands of 
Meſſieurs Brownes and Colliſon, on the account of Dr. Franklin, 
the ſaid ſum of 100 J. and that Dr. Franklin be requeſted to 
apply the lame to the abovementioned purpoſe.— ohn Horne.” 
(meaning himſelf the ſaid Jobn Horne) in contempt of our faid 
Lord the King, in open violation of the laws of this kingdom, 
to the evil and pernicious example of all others in the like caſe 


offending, and alſo againſt the peace of our ſaid preſent Sovereign 


Lord the, King, his crown and dignity. 

There were other counts in the information, = EET the 
ſaid Fabn Horne, with cauſing the fame libel to be printed in 
The London Packet, or New Lloyd's —.— Poſt, and 71 be 
Morning. Chronicle, or London Advertiſer. 


The count onthe ſecond libel was as follows, Viv. T hat the fajd | 


Jobn Horne being ſuch perſon As aforeſaid, and again unlawfully, 
wickedly, maliciouſly, and ſeditiouſly W deviſing, and 
contrivany as aforeſaid, afterwards, to wit, on the 14th day of 
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July in the 1 «th y. year aforeſaid, with force and arms at London 
aforeſaid, in the pariſh and ward aforeſaid, wickedly, malic ioufly, 
and ſeditiouſly did write and publiſh, and cauſe and procure to 
be written and publiſhed, a certain falſe, wicked, malicious, ſean- 
dalous, and ſeditious libel, of and concerning his fei Majeſty's 
government, and the employment of his troops, accoriing to the 
tenor and effect following: I (meaning himſelf the ſaid Joby 
Horne) think it proper to give the unknown contributor this 
notice; that I (again meaning himſelf the ſaid J Horne) did 
yeſterday pay to Meſſts. Brownes and Colliſon, on the account of 
Dr. Frant/n, the ſum of 50/7. and that 1 (again meaning him- 
ſelf the ſaid John Horne) will write to Dr. Franklin, requeſting 
him to apply the ſame to the relief of the widows, orphans, and 
aged parents of our beloved American fellow ſubjects, who, 
faithful to the character of Eng/i/hmen, prefering death to ſlavery, 
were (for that reaſon only) inhumanly murdered by the King's 
(meaning his ſaid Majeſty's) troops, at or near Lexington and 
Concord, in the province of Maſſachuſet's (meaning the ſaid 


| Province, colony, or plantation of the Maſſucſusſet's Bay in New 


England, in America) on the 19th of April laſt. John Horne.“ 
(again meaning himſelf the ſaid John Horne) in cc itempt of our 


ſaid lord the King, in open violation of the laws of this kingdom, 


to the evil and pernicious example of all others in the like caſe 
offending, and alſo againſt the peace of our ſaid an ſovereign 
lord the King, his crown, and dignity.” 

Other counts were added for cauſing this Jaſt libel to be 
printed in the public newſpapers. The defendant pleaded: 
Not guilty. 

The information was tried at the Sitting in London, after 
Trinity Term, 1777, before the Earl of Mansfield, by a ſpecial 
jury, and the defendant fourid guilty of all the offences charged 
in the inſormation.— This day Mr. Horne, in perſon, moved the 
court in arreft of judgment, alleging that the information was 
infufficient, in as much as it did not aver that any rebellion had 
been in the colony of the Maffachujet's Bay, or that certain per- 
ſons, who were denominated the King's troops, had been em- 
ployed by his Majeſty and his government to quell that rebellion, 
or that any engagement had happered between the King's troops 


and the rebels, or that any of the rebels had been ſlain in ſuch 


engagement by the King's troops, or that the advertiſements, or 
that che charge of murder therein contained, had apy relation 
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to ſuch ſlaughter of the rebels, or to the action of the King's 
troops. 

He argued, that nothing can be intended beyond that which 
is expreſsly averred in the record. On the other hand, if by 
any poſſible conſtruction or intendment thaſe expreſſions which 
are ſaid to be criminal, can receive an innocent ſenſe, conſiſtently 
with what is expreſsly averred in the record, the conſequence 
is, that no crime is ſufficiently alleged. That troops may mean 
flocks, or companies of ſtrollers, or deſerters, and if, in any ſup- 
foſable circumſtances, the words complained of might have 
been faid znnocently, there is no crime charged in this record. 
He cited Mr, Juſtice A!4:n's opinion, State Trials, vol. 3. 760, 
as to the inſufficiency of the indictment againſt Lord Ru/z/, 
charging him with a deſign to ſeize the guards for the preſervation 
of the King, without averring, who the King's guards were. 

Lord Mansfield. Whatever the degree of guilt may be, how 


ſtrongly ſoever it may have been proved, or whatever obſerva- 


tions may have ariſen in this caſe; yet if the defendant is en- 
titled to a legal advantage from a literal flaw, GOD forbid he 
ſhould not have the benefit of it. It is molt certain, that at the 
trial, the information was conſidered to be, for words written 
« of and concerning the King's government, and bis employment 


« of his troops ;” that is, the employment of the troops by 


government. Upon that ground, the defendant called a witneſs, 
(Mr. Gould), whom the Attorney General roſe to object to. 
He was called to prove the contents of an affidavit made by him 
and publiſhed in the papers. I told the defendant he could 
not be called to prove the contents; but if he only meant to 
prove there was ſuch an affidavit publiſhed, and by that, to ex- 
plain the ſubje& matter to which the libel related, it might be 
read. If it was the employment of the troops, under proper 
authority, Hat came within the charge in the information. 
Had it been a lawleſs fray it would not; and ſo I believe I ſaid 
at the trial. It might have been a libel of the individuals; bat 
it would not have been Jie libel ; a libel of the King's 7roops 
employed by im. Now at firſt, and at preſent, it ſeems to 
* me, that, of and concerning the Kings government and the em- 
* ployment of his troops pins it down. But I doubt a little whe- 
ther there may not be ſome weight in the objection; that is, whe- 
ther in the form of drawing the information there ſhould not have 
been innuendos. In common reaſon and underſtanding it is charg- 
ed; but whether technically charged or not, I do not know ; and 
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therefore, as to this point, without prejudice, we will take 
ſome time to conſider of it; to ſee whether precedents can be 


any thing to fay ; who anſwered, he apprehended it belonged to 


nnn... 


found; which require a technical ſcrupuloufnèſs, over and above 
that certainty which 1s ſufficient to every reader; and we will 


-go on with the reſt, de bene V. as we could not pronounce 


judgment upon it now. We will conſider of it till the defendant 
cones up again ; and if we find ſuflicient to fatisfy us to over-rule 
the objection, then we will give judgment upon the whole of the 
caſe at the ſame time. — His lordſhip then reported the evidence 
as follows: 
Thomas Wilſon proved the advertiſements in queſtion, the 
manuſcripts, to be the hand of Horne. Henry Sampſon Woodfall, 
who publithed the advertiſements, ſwore that the defendant 
gave him a paper on the 7th of June, to publiſh in his own, and 
to ſend to the other papers; and that the defendant paid the 
fees: then he produced two advertiſements to be publiſhed. The 


defetidant croſs examined him, and he aſſented to the queſtion of 
the croſs-examination, by ſaying, ** By your defire I inſerted theſe 
advertiſements ; and publiſhed them as your act and deed: You ne- 


ver defired to be ſcreened ; but you defired to be given up: You 


aid, they ſhould not want full evidence. —WMilliam Moodſall prov- 
ed likewiſe a paper given Vim by the defendant to be inſerted in the 


London Packet, and Morning Chronicle, which were the ad- 


vertiſements in the record. Therefore, upon the fact of Printing 
and publiſhing there is no doubt at all. 


The defendant called a witneſs to prove that really and in 
truth there was a ſubſcription, and that the money was actually 
raiſed; he likewiſe called Milliam Lacy, who proved that 100“. 
was paid to him, and by him remitted to Dr. Franklin. Then 


the defendant called Thoroton Gould, who ſaid, that at Lexing- 
ton, on the 19th of April, 1775, he was a ſabaltern 'officer, 


tit he was ordered there by the Adjutant of General Gage, the 


| nf 8 in chief of his Majeſty's troops, and en of 


the province, and he, together with the other troops, frt. out, 
1 between two and three in the morning he was taken pri- 
ſbnef; that he heard the provincials charge our troops. He tzid, 
e found them armed; we ſuppoſed they were marching to at- 
tack us, from a.continual firing of alarm cannon, early in the 


-morning, as ſoon as we mae to march: notice or alarm guns 
are to raiſe the country.” Upon this * Jury found 
the defendant guiliy- 


* 


Lord Mansfield hes aſked the Attorney — it * had 
the 
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the defendant e Ga he could to the court in his extenua- 1777- 
tion.. Rax 
die Horne ſaid, he ſhould ſtate nothing in extenuation, till 
the court had told him there was a crime. His objection was, Hove. | 
that no crime was charged in the information, and therefore it | | | 
was unneceſſary for him to ſay any thing till the court had diſ- YM 
poled of that objection.— The matter was accordingly adjourned 
till Monday the 24th inſtant in this term; when Mr, Horne ap- 
pearing again in court, Lord Mansfield delivered the opinion of 
the court, upon the objections taken in arreſt of judgment, to 
the following effect: 
Lord Mansfield. In reading my notes the other day in the 
2 of the King and Horne, I overlooked the reference to a 
written-piece of evidence given by the defendant at the trial ; 
and I am told I did not ſtate it: Therefore I will ſtate it now. 
He produced to captain Gould the Public Advertiſer of the 
31ſt of May, 1775, in which was an advertiſement purporting | 
to be the copy of an affidavit, made by captain Gould, while he | 
was a priſoner, in the cuſtody of the rebels, at Bedford; and he | | 
aſked him, whether the contents were truly printed. I told the 
defendant, if he meant to prove the facts to be true as above, 
it could not be done by athdavit, the perſon himſelf being pre- | 
ſent 3 and even if he was abſent, they could not be proved by 
aflidavit; but if he meant to ſhew, that at that time there exiſted 
a public account in the newſpapers ; which might be of uſe to 
reſtrain or qualify the meaning of the paper in queſtion upon 
the information; he might do ſo, He ſaid, he deſired it to be 
read in that ber and in that *** it was read, and i as fol- 
lows: 
I Edward Ch Gould, of his Majeſty” s own regiment 
* of foot, being of lawful age, do teſtify and declare, that on 
the evening * the 18th inſtant, under the orders of General 
* Gage, I embarked with the light infanty and grenadiers of 
e the line, commanded by colonel Smith, and landed on the | 
„ marſhes of Cambridge, from whence we proceeded to Lex- | 
4 ington On our arrival at that place, we ſaw a body of pro- 
* vincial troops armed, to the number of about 60 or 70 men. 
* On our approach they diſperſed, and ſoon after, firing began ; | 
but which party fired firft I cannot exactly ſay, as our troops | | 
* ruſhed on ſhouting and huzzaing previous to the firing, which | 
* was continued by our troops ſo long as any of the provincials 
HH were to ab ſeen: From thence we marched to Concord. On 
| 8 K OY 
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verſus 
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" a hill near the entrance of the town, we law another body of 
* the provincials aſſembled. The light infantry companies were 


ordered up the hill to diſperſe them; on our approach they 


« retreated towards Concord; the grenadiers continued the road 
under the hill towards the town; fix companies of light i in- 
„ fantry were ordered down to 25 poſſeſſion of the bridge, 
* which the provincials retreated over; the company I cod 
* manded was one ; three companies the above detachment 
ce went forward about two miles ; in the mean time the provincial 
* troops returned to the number of about three or four hundred, 
* we drew upon the Concord ſide of the bridge; the provincials 
* came down upon us, upon which we engaged and gave the 
« firſt fire, This was the firſt engagement after the one at 
« Lexington ; a continued fire from both parties laſted through 
« the whole day; I myſelf was wounded at the attack of the 
bridge, and am now treated with the greateſt humanity, 
and taken all poſſible care of by the provincials of Meel- 
ge ford. Signed. Edward Thoroton Gould.” 
This, with what I have before reported, is the whole of the 
evidence. There was a motion made the other day in arreſt of 
judgment, and many objections taken to ſhew, that the charge, 
as it ſtands upon this record, is inſufficient in law to ſupport 
any judgment. That there was no averment as to the ſlate of 
the Maſſachuſet's colony at that time ; either that there were 
riots, inſutrections, or a rebellion : No averment that the King 
had ſent any troops ; ; no averment that there was any Kkirinith 
or engagement; or the nature of it; how it began, or how it 
went on, or ended; and laſtly, that it was not averred, ** zhat 7he 
employment of the troops was by the King's authority.” The only 
objection, which had any colour in it, was that which I mentioned 
laſt;, I thought then, and ſaid, that the averment of the words 
being written © of and concerning the King's government," Was 
an anſwer; but no precedent was cited or alluded to on either 
ſide. I fancy the Attorney General was ſurpriſed with the ob- 
jection; 3 but there was no precedent cited. I could! not fay upon 
my memory, whether precedents might not require ſome tech- 
nical form of expreſſion, as to that medium, through which 
words are averred to be written“ of the King's government; 
and if any flaw had happened, formally, technically, or verbally, 
though not at all founded in the ſenſe or reaſon of the thing, 
I ſhould in this caſe have been of the ſame opinion I was, in the 


caſe. of an outlawry ; - that the defendant ougbt to have the be- 
nefit 
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nefit of it: And therefore I deſired we might think of it for 
ſome time, that precedents might be ſearched, and the books 
looked into. We have duly weighed every thing: Precedents 
have been looked into; ; we have fully confidered the informa- 
tion, all, the objections that were mentioned, and all the objections 
we ourſelves could think of; and we are all clearly of opinion, vith- 
out any doubt, that the information is ſufficient. An indictment or 
information muſt charge what in law conſtitutes the crime, with 
ſuch certainty as muſt be proved: But that rr may ariſe from 
a neceſſary inference; in the manner ſettled in the caſe of the King 
and Latoley in Strange x. Plain words in a libel ſpeak for them- 
ſelves; if they are doubtful, their meaning mult be aſcertained by 
an innuendo. Here the words are plain; and want no znnuendo : 
They are averred to be written ** of and COLE the King's 
5 government and the employment of his troops. The ob- 
vious meaning is, that the employment of the King's troops muſt 
be under his authority; and neceſſarily ſo when the words 
preceding are “of and concerning the King's government.” 
This muſt now be taken to be true; becauſe the verdi& finds it. 
Had the queſtion ariſen upon a demurrer, it muſt equally have 
been taken to be true. The gi of every charge of every libel con- 
is in the perſon or matter of and conc Wi whom or which the 
words are averred to be ſaid or written. In the K7zg verſus Al- 
derton + the information was held bad; becauſe it was net laid 
in the information, that the libel was of and concerning the 


1777. 
Rox 


verſus 
HoRRN KR. 


2 Str. 904- 


＋Paſch. 29 


Geo. 2. B. R. 


10 jaſtices of Suffolk. Where the words are averred to be of 


and concerning the King' s government” or of the government 
« of the kingdom”, or © of the government of the navy,” as to 
any thing further of which they are alſo written, or any parti- 
cular circumſtances mentioned in the libel, through the medium 
of which it calumniates the King's government, they need not 
be particularly noticed in the introductory part of the informa- 
tion; nor is any technical form of expreſſion neceſſary. It can- 
not be; becauſe there may be caſes where the King's govern- 
ment might be calumniated through an imputation upon the 
groſs licentiouſneſs of his troops. The only queſtion to be tried 
18, #6 Fe, whether the words laid, are written of the King's govern- 

* ment.“ It may vary the degree of miſchief, malice or guilt; 


but it is totally immaterial as to the conſlitution of the crime 
vpon the record, Whether the words refer to ſomething that 


has exiſted, and miſrepreſent ſuch exiſtent facts, or are an entire 


Mak. Had Lexington been left out; or had any other place, 
| 3 where 


U 
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where there had been no ſkirmiſh, or engagement, been men. 


tioned as the ſcene inſtead of Lexington; it would without any 
innuende have been equally a libel, if meant to impute the fame 


kind of miſconduct to the King's troops acting under his autho- 
rity. It is the duty of the jury to conſtrue plain words and 
clear allutions to matters of univerſal notoriety, according to 
their obvious meaning, and as every body elie who reads muſt 
underſtand them. But the defendant may give evidence to ſhew 
they were uſed upon the occaſion in queſtion, in a different or 


in a qualified ſenſe. If no ſuch evidence is given, the natural 


interpretation of the words, and the obvious meaning to every 
man's underſtanding, mult prevail. Before this trial, five dif 
ferent juries had found theſe words, from their neceſſary meaning, 
to be © and concerning the King's government. In this caſe 
the defendant gave evidence: But the evidence he gave plainly 
demonſtrated that the words related to troops afing under the 
King's authority; and conſequently, that the libel was con- 
«« cerning the King's government; for the military department 
is one branch of government. I am the more confirmed that 
upon this occaſion there is little doubt of any real flaw in the infor- 
mation, becauſe, in thoſe five trials I allude to, a great variety 
of counſel of learning, eminence, and ability were employed, who were 
called upon to pry, with all the acuteneſs they had, into the in- 


formation, to diſcover a flaw in it: But there were five judg- 


ments paſſed upon the ſeveral defendants: And no counſel ſaw 
or imagined there was any ſuch objection as the preſent: Upon 
the whole, we are all ſatisfied that the information is ſufficient. 
Mr. Attorney General then addreſſed the court, and Mr. 
Horne was heardin anſwer “; after which, Mr. Juſtice Aſton pro- 
nounced the judgment of the court as follows: 

Afton Jaſtice, Jobn Horne, Clerk, you ſtand convicted up- 
on an information filed againſt you by his Majeſty's Attorney 


General, of writing and publiſhing, and cauſing to be printed 
and publiſhed, a falſe, wicked, and ſeditious libel. of and con- 


cerning his Majeſty's government, and the employment of his 
troops. The libel, has been openly read in court from the re- 
cord ; and, upon the report of his Lordſhip, who tried this infor- 


mation, it appears that, upon your own croſs- examination of 
one of the witneſſes, you gloried in the publication of 1 it; that 
you ayowed you did not deſire to be ſcreened ; and avowed Wer- 


* ves the ſpeeches at large in vol. 11. State Trials, new edition, 291, & ſeq. p 
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felf the author of it. Since that indeed, in this court, you at- 


tenipttd'ro gloſs over.parts of this libel, and to confine its ten- 
"genty to a poſſible private charge upon the King's troops, and 


Hot concerning his Majeſty's government; to treat the word 
— troops” as indeterminate in it's fignification, and not to carry 
«with it the conſtruction which the information avers, and which 
the jury have found, of its © concerning the King's s gover nmeult 


and the employment of thoſe troops by bis authority.” You 


have faid, very truly, that evidence is not to ſupply any defect in 
an information. There is no defect in the information; the 
information ſets forth the libel at large; and the information 
charges t that libel to be ** of and concerning bis Majeſty's govern- 


ment, as I before mentioned. Upon that, the court has now 
| decided agreeable to the finding of the jury; and no man can 


really miſtake the malicious meaning and inſinuation of it. Tt is 
2 libel which contains a moſt audacious inſult upon his Majeſty” 8 


adminiſtration and government, and the conduct of his loyal 


troops employed in America. It treats thoſe diſaected and trai- 
terous perſons, who have been in arms and in open rebellion againſt 
his Majeſty, as faithful ſubjects—faithful to the character of 
En liſhmen.; and it falſely and ſeditiouſly aſſerts, that, ** for that 
41 reaſon ovly, they were inhumanly murdered by his Majeſty's 
5 troops : at Lexington and Concord.” By this ſame libel, ſub- 
ſeriptions too gre propoſed and promoted for the families of thoſe 
very rebels who fell i in that cauſe, traiterouſly fighting againſt the 
troops of their lawful ſovereign. This is the light in which 
this libel muſt appear to every man of a ſound and impartial un- 
derſtanding 3 this ! is the plain and unartificial ſenſe of it. The 
contents of this libel have been too effectually ſcattered and diſ- 
perſed by your means, as charged in the ſeveral counts of the 
information, and they have been inſerted in divers and different 


\ _ newſpapers; the contents are too well known, anc I truſt ab- 


| horred, to need any repetition from me, for the ſake of ob- 
ſerving farther upon their malice, ſedition, and falſchood; The 
court have conſidered of the puniſhment fit to be inflicted upon 
vou for this offence: And the ſentence of the court is That 
you do pay a fine to the King of 2007. that you be ee 
for the ſpace of twelve months, and until that fine be paid; and 

that upon the determination of your impriſonment, you do find 
ſureties for your good behaviour for three” Fears, yourſelf in 


400. and two ſureties in 200 /. each. . 
8 L. 8 After- 
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| Afterwards the defendant brought: a writ af is error in m"_ Houſe 


of Lords, which was argued by the Attorney and Solicitor Ge- 


neral for the crown, and by Mr. Dunning dg Mr. Lee for the 
defendant. | 

After counſel on both ſides had Sen fully. beard, the "oily 
ing queſtion was put to the Judges: Whether the writing 
* contained in the information, was, in point of law, ſuf- 
; ficiently charged to be a libel upon bis REN govern- 
„ ment?” 

Lord Chief Juſtice De Grey Pl the unanimous opinion 
of all the Judges in the affirmative, and pare his reaſons, as 
follows: : 

My Lords, I Nm confered with the Lord Chief Recon, and 
the reſt of my brethren the Judges, upon the queſtion which 
your Lordſhips have propounded to us; and I am deputed by 
them to deliver their unanimous opinion to your Lordſbips upon it. 

The queſtion 1 is, Whether the writing deſcribed in the in- 
formation, is ſufficiently charged to 0 it a libel urg his 
Majeſty's government?“ 

By the words ** ſufficiently charged” I underſtand to be meant, 
Whether it is charged with ſufficient certainty ?_ But, though 
the law requires certainty, we have no preciſe, idea of the ſig- 


| nification of the word; which is as indefinite in itſelf, as any 


* Co. Lit 
30. a. &5 Co. 
121. 


word that can be uſed. Lord Code, ſpeaking of it, repreſents 
eit thus: There are 7hree kinds of certaiaties : Certainty 
* to a certain intent in general; certainty to a common intent; 
„and certainty to a certain intent in every particular.“ This 
laſt is rejected in all caſes, as partaking of two much ſubtlety. 
The /econd is ſufficient in defence ; the frft is required i in a charge 
or accuſation. 

Perhaps this account of it does not convey. a much 5 
idea; but I apprehend it will become intelligible, by conſider- 
ing the grounds « of the diſtinctions taken in the preſent caſe, 
upon the certainty required i in a charge. od. | 

The charge muſt contain ſuch a deſcription of the crime, that 
the defendant may know what crime it is which he is called 
upon to anſwer; that the jury may appear to be warranted in 


their concluſion of „ ouilty” or ** not guilty” upon the pre- 
miſes delivered to them; and that the court may ſee ſuch a de- 


finite crime, that they may ppl the puniſhment which the law 
preſcribes. | 
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the matter to be charged; and the manner of charging it. 

As to the matter to be charged, whatever circumſtances : are 
| neceſſary to conſtitute the crime imputed, muſt be ſet out; and 
all beyond are ſurpluſage. And therefore, in the inſtance of the 
proſecution for perjuty which has been cited, it Was neceſſary to. 
ſet out the oath, as an oath taken in a judicial proceeding and 
before proper perſons, in order to ſee, whether it was an oath 
which' the court had juriſdiction to adminiſter. In the proſecu- 
tion of a conſtable for not ſerving the office *, it is neceſſary to 
ſet out the mode of his election; becauſe, if he is not legally 
elected, he cannot be guilty of a crime in not ſerving the office. 
Where the circumſtances go to conſtitute a crime they mult be 
ſet out :— Where the crime is a crime independently of ſuch cir- 


cumſtances, they may aggravate, but do not contribute to make 


the offence, 


To apply theſe principles to the caſe of a libel: It may 


happen, that a writing may be ſo expreſſed, and in ſuch clear 
and unambiguous words, as that it may amount of itſelf to a 
libel. In ſuch a caſe, the court wants no circumſtances to make 


it clearer than it is of itſelf : And therefore, all foreign circum- 


ſtances introduced upon the record would be only matter of 
ſupererogation. But, if the terms of the writing are general, 
or ironical, or ſpoken by way of alluſion or refiiore ; although 
every man Who reads ſuch a writing, may put the ſame con- 
ſtruction upon it, it is by underſtanding ſomething not expreſſed 
in direct words; and it being a matter of crime, and the party 


liable to be puniſhed for it, there wants ſomething more. It 


ought to receive a judicial ſenſe, whether the application is juſt : 
And the fact, or the nature of the fact, on which that depends, 
is to be determined by a jury. But a jury cannot take cogni- 


zance of it, unleſs it appears upon the record ; which it cannot | 


do without an averment. 


Thus much is ſufficient td be ſaid, in regard to the matter 


that is neceflary to be averred. 
Secondly, as to the manner of making the averinent : : There 
are caſes, Where a direct and poſitive averment is neceſſary to 


be made in ſpecific terms; as, where the lau has affixed and 


appropriated” technical terms to deſcribe a crime; as in mur- 


der, burglary and others. Tt is likewiſe true, that in all caſes, 


thoſe "fads which are deſeriptive of the crime, mult be introduced 
3 upon 


This, I take to be what is meant by the different degrees of 
certainty 1 mentioned 1 in the books: And it conſiſts of two parts ; ; 
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upon the record by averments, in oppoſition to argument and 
inference. In the caſe of a libel which does not in itſelf contain 
the crime, without ſome extrinſic aid; it is neceſſary that it 
ſhould be put upon the record, by way of introduction, if it i; 


new matter; or by way of annuend®, if it is only matter of 0. 
planation. For an innuendo means nothing more than the words, 


* ideft,” * ſeilicet,” or “ meaning,” or © aforeſaid,” as, expla. 
natory of a ſubje& matter ſufficiently expreſſed before; as, ſuch 


a one, meaning the defendant, or fuch a ſubject, meaning the 
ſubject in queſtion, But as an innuendo is only uſed as 


word of explanation, it cannot extend the ſenſe of the expre. 
ſions in the libel beyond their own meaning; unleſs ſomething 


is put upon the record for it to explain. As in an action upon 


the caſe againſt a man for ſaying of another, He has-burnt m; 
barn,” * the plaintiff cannot there, by way of innuendo, ſay, 


meaning his barn Full of corn; becauſe, that is zt an exp1c- 
nation of what was ſaid before, but an addition to it. But if in 


the introduction 4t had been averred, that the defendant had x 
barn full of corn, and that in a diſcourſe about that barn, the 


defendant had ſpoken the words charged in the libel af the plain- 
tiff; an innuendo of its being the barn full of corn would have 


been good: For by coupling the innuendo in me libel with the 
introductory averment, his barn full of rd it . have 


anade it compleat. N 
And ] conceive, that this kind of . matter may be in- 


troduced upon the record, either by direct avenment, or by re- 
.citals, or by general inference; and that ſuch introductory mat- 


ters and explanatory innuendos ſo made to eſt _ the 


record, do all amount to ſufficient averments. 


An innuendo is an averment, that /uch @ one, means ſuch 1 


particular perſon; or, that ſuch a thing, means ſuch a particular 
thing: And, when coupled with the introductory matter, it 1 


an averment of the whole connected propoſition, by which the 


cognizance of the charge will be ſubmitted to the jury, and the 


crime appear to the court. 
The libel in the preſent caſe ſays, That the fabſcriptio 
*< propoſed to be entered into, was for the relief of the widows, 


| «© orphans, and aged parents of our beloved American ſubjects; 
„Who faithful to the character of Eng/ men, and prefering 


death to flavery, were for that reaſon only inhumanly mur- 
** dered by the King's troops.” It is not neceſſary to conſider, 


_ whether this libel comes within the deſcription of a libel, which 


1 conſt 1t ates 


es 
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conſtitutes a crime of itſelf, without any aſſiſtance of other cir- 


Cumſtances; or what our opinions upon that queſtion might 


be; becauſe, we are all of opinion, that there is ſoneht 
matter exprelled with ſutticiear certainty, to conſtitute the 
crime. 


But, two queſtions have been made upon the introductory 


* of this information: Firſt, Whether, the 2nterior ſubſe- 
quent matter, being introduced by the words, ** Of and con- 


cc cerning: his Majeſty's government, and the employment of his 
« troops,” theſe words amount to a ſufficiert avermeat to put it 
legally upon the record ? And ſecondly, Whether, admitting it 
to be legally put upon the record, the ſenſe of it inuſt be under- 
ſtood to be a libel upon his Majeſty's government? 

And firſt, Whether it is legally put upon the record in 
© point of form?“ It is put upon the record by theſe words. 
« That the defendant wrote and publiſhed ſuch a libel, of and 
« concerning his Majeſty's government and the employment of 
his troops.” This is an averment; for the fact is, that“ He 
« wrote and publiſhed the libel ;” and the circumſtance con- 
need with that fact, and which therefore makes a part of it is, 
that He wrote and publiſhed the paper or libel, of and con- 
* cerning his Majeſty's gavernment and the employment of his 
* troops.” If the jury, upon the defence ſet up, had found, 
that the libel was not publiſhed relative to the King's govern- 
ment, or the employment of his troops; the information was 
not proved : for it contains an entire propoſition. And if it had 
appeared, that the paper related to a voluntary act of the troops 


only, and not to an employment of them by government, the 


information would have been falſe : Becauſe the proſecutor 
would have failed in the proof of the propoſition, that it was 


written, “ Of and concerning the King's government and the em- 
% ployment of his troops.” 


This is no new doctrine : The caſes cited at the bar ſhew it. 
In Tuchiu's caſe ®, one part of the libel was this ;—** The wiſ⸗ 
managements of the navy, have been a greater tax upon the 
** merchants, than the dutics raiſed by parliament.” It might 
have been ſaid there, What navy? Whoſe nary? was it the 
navy of England, or did it mean only the merchant ſhips? The 
information charged, that the defendant had written a ſcandal- 


ous and {editious libel; in which the information ſtated in the 


int raductory part, that Of and concerning the royal nauy of this 


N egen 24 the government of the laid navy, it is written fo 
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5 wy fo.” When the information came, in n ſtating the, libe, 
to the word navy, by an innuendo, it explains it thus: 


' * meaning, the royal navy of this. kingdom/;” . which, being 


coupled with the avermeat in the introductory part of it, made 
the ſenſe and the charge compleat. — Again, in another part of 
the ſame information for another libel, one part of the libel was 
thus: There is another plot againſt you:“ and afterwards, 
« it is a plot preparatory to your trial.“ What trial ? The in⸗ 
troductory part of the information charged, that this libel was 
written, ** Of and concerning the defendant, and a proſecution 
* to be had againſt him for divers ſeditious libels by him, be- 
«« fore that time, compoſed and publiſhed. % The information 
afterwards explains you” thus; meaning * the defendant. » 
This, connected with the averment in the intreducory part, was 

a ſufficient explanation of the charge. The defendant was found 
guilty of the ſeveral libels in the information. He moved in 
arreſt of judgment; but at upon the ground vi the 7/ufficiency 
of the averments: for it was ſufficiently underſtood, that,  * Of 
„and concerning the royal navy, Gc; was good without any 
other additional averments. In the caſe of Rex verſus Matthews * 
which was an indictment upon ſtat. 6 Ann. c. 7. the words of the 


libel were theſe ;  ** From the ſolemnity of the Chevalier's birth, 


« and if hereditary right be any recommendation, he has that to 
„ plead in his favour.” It was there ſaid, What Chevalier? 
Who was he? What recommendation? And to what thing? 

In the introductory part, the information charged the, libel to 
have been written, Of and concerning the Pretender,” and 
„Of and concerning his right to the crown of Great Britain.“ 
And it was held, that the innuendos in the body of the libel, 
explaining the words Chevalier, &c,” to mean. the Pretender 
and his hereditary right to the crown of Great Britain, When 


| coniſedped with the auerments in the iatroductory part, ol its 
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to tbe c crown of. Greed Britain,” were a ſufficient e to 
make good the charge. | 

In the caſe of Rex verſus Alderton +, the libel there was an ad- 
vertiſement, reciting certain orders made for collecting money 
on account of tbe diſtemper amongſt the horned. cattle, adyer- 
tiſed by the cletk of the peace for the county of Suffolk | and 
it charged, that by theſe orders the money collected had been 
improperly applied. — The information charged, this to be a libel 


on the juſtices of Sufo/t, In the body of FS; libel, it was not 
ſaid, 


Michaelmas Term 18 Geo. 3. B. R. 


687 


— 


aid, 120 * 3 of the juſtices, nor did the information in the 
introductory part ſay, that it was a libel “ of and concerning the 
juſtices of Suffolk. '" But when the information came to ſtate any 


of the orders in the advertiſement, it added this innuendo; 


meaning « An order of the Juſtices of peace for the county of 8 


Sz folk.“ But theſe innuendos could not ſupply the want of an 
averment in the introductory part, of its being written of and 
concerning the juſtices ; becauſe they were not explanatory of, 
but in addition to, the former matter; and the court were of 
opinion, that the information having omitted tne words, ** Of 
« and concerning the juſtices” in the introductory. part, ſuch 
omiflion was fatal: And judgment was accordingly arreſted. 
From theſe caſes it is clear, that the words Of and concern- 
cc ing” are a ſufficient introduction of the ae matter. And 
therefore in the preſent caſe, it is, in point of form, a ſufficient 


averment upon the record, that the paper was written Of and 


« concerning the King's government.” 

But /ecordly, it has been argued. upon the Pre charge re- 
ſpecting the troops, that it does not import that theſe troops 
were ſo employed by act of government. And therefore, though 
it ſhould be held to have been written, ** Of and concerning the 
« King's government, yet it does not appear to be fo, relative t9 
the aft of the troops. It has been further argued, that in giving 
their opinion upon this point, ** The judges can take no know- 
« lege of any thing that is ſaid or written, but what they can 
collect from the record; and likewiſe, © That every accu- 
« ſation taken from the record muſt be plain and clear; and is 
not to be ſtrained by any forced meaning or conſtruction.” 
But, as the crime of a libel conſiſts, in conveying and impreſſing 
injurious reflections upon the minds of the ſubject; if the writ= 
ing is ſo underſtood, by all who read it, the jury is done by 
the publication of theſe injurious reflections, before the matter 


comes to the jury and to the court. And if courts of Juſtice | 
were bound by law, to ſtudy for any one poſſible or ſuppoſable 
caſe or ſenſe, in which the words uſed might be innocent, ſuch. 
a lingularity of underſtanding might ſcreen an ' offender from 


puniſhment; but it could not recall the words, or remedy the 
injury. It would be ſtrange to fay, and more ſo to give out 


as the law of the land, that a man may be allowed to defame in 
one ſenſe, and to defend himſelf” by another; Such a doctrine: 
would indeed be pregnant with the ima ae which wy 
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1777. The true rule to go by; is laid down down-by* my Lord King 
— in the caſe of Rex verſus Mattbews* which is this: Tat the 

_ „ court and jury muſt underſtand the record as the reft of mankind do. 

Hozxz, This being the rule, and the accuſation fuch as I have before 

*State Trials, Rated, i it remains to be ſeen only, what the*words in the Preſent 

vol. 9. 710. caſe are. They are theſe, ** That the defendant, of and con- 

cerning the King's government and the employment of bis 7roops, * 

ſaid that innocent ſubjects had been inhumanly murdered by 

the King' s troops only for prefering death to flavery.“ 

Do theſe words import in their natural and obvious ſenſe, that 

the King's troops were employed by the act of government, in- 

| 8 humanly to murder the King's innocent ſubjects?— There 
| | can be no doubt but that the King's government comprehends all 
the executive-power of the ſtate, both civil and military. That 
he employs all the national force, and that his troops are the in- 
ſtruments with which part of the executive government is to be 
carried on. The introductory part of this. information charges, 
that the ſubject of the writing in the preſent caſe was, The 
troops, and the King's troops, and the buſineſs they had done.“ 
It has. been truly ſaid, that the King's troops may, like other 
men, act as individuals: But they can be employed as troops by 
the act of government only. If the averment therefore amounts 

10 this, that, in the diſcourſe which was held, the words were 
ſaid , and concerning the King's government; the natural im- 

| port of them, without any forced or ftrained” meaning, appears 

to us. to be this; I am ſpeaking of the King's adminiſtration of 

his government relative to his troops, and I fay, *** that our 

6 fellow ſubjects, faithful to the character of Engliſbmen, and pre- 

* fering death to ſlavery, were for that reaſon only inhumanly 
5 .murdered by the King's order; or the orders of his officers.” 

"The motive imputed tends to aggravate the inhumanity of the 

act, and conſequently, of the imputation itſelf: | Becauſe it 
arraigns the government of a breach of public truſt, in employ- 
iag the means of the defence of the ſubject, in the e n 

of the lives of thoſe who are faithful and innocent. | 

| As to any other circumitances not ſtated in the enten 
if thoſe which are ſtated, do of themſelves conſtitute an offence, 
the reſt ſuppoſed by the defendant,. whether true or. falſe;\ would 
have bezn only matter of aggravation, and not any ingredient 
eſſential to the conſtitution of the crime, and therefore not ne- 
ceflary to be avetred by the record. no \ 
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A . of the caſe e we are 1 of 


" opinion, that the record contains *All facts and circumſtances 
neceſſary to warrant the conclufion of the jury. And that it 
< likewiſe contains, all facts and circumſtances neceſſary for 
m the information of the court to give their judgment upon the 
4 occaſion. | 
Whereupon- it was ordered and adjudged, that the agen 
given in the court of King's Bench for the King, be afirmed, and 
the cecord remitted, SS. 


Do, ex dim. ATR VN s, verſus Hox DE et al. 


IN ejectment for lands in Glouceſterſhire, upon not guilty 
F ne the jury und a ſpecial verdict ſtaring i in ſubſtance 
as follows: 

That Sir 7 * Atkyns the elder was on the 8th of _ 
1699, ſeiſed in fee of the premiſes in queſtion, and being ſo 
ſeiſed, on the 12th of June, 1699, made and executed three 
ſeveral indentures: By one of which (called the Ir deed) dated 
the 12th of June, 1699, made between Sir Edward Atkins, Sir 
Robert Atkyns (fon of Sir Edward Atkyns,) and Dame Mary his 
wife, of the one part, and Sir Edward Carteret and Fohn Lowe 
gent. of the other part; it war witneſſed that in conſideration of 
Dame Mary releaſing a former jointure and of a e provi- 
fron to be made :for her, Sir Robert covenanted, that he, Sir 
Edward, and Dame Mary would, before the end of Mzchae/mas 
Term then next enſuing, Ivy a fine of the premiſes, to the uſe of 
Sir Robert for life, remainder to the uſe of Dame Mary for life 
for her jointure, remainder to Sir Robert Atkyns, fon of Sir Ro- 
bert Athyns in tail male, remainder to the right heirs of Sir 
Robert Athyns the father, for ever. 

The other two deeds were x leaſe and releaſe, dates the 11 th and 
12thof June, 1699, reſpectively. By the releaſe (called the greater 
deed) made between Sir E. A:4yns, Sir R. Athyns the father, and 
Dame Mary his wife, Philip Sheppard, Eſq; Sir Clement Fara- 
bam, and Edward Atkyns, of the firſt part; Sir George Carteret, 
dir Edward Carteret, John Lowe, Lord Hinchinbrooke, Sir Philip 
Carteret, and Edward Swift, Eſq; of the. ſecond part; Sir Ro- 
bert Atkyns the ſon, and Lovis Carteret, daughter of Sir George 
Carteret of the third part; it was witneſſed, that in conſideration 
ay a marriage thentofore had between Sir Robert Atéyns the fa- 
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ther and Dame Mary his wife, and alſo of a 9 P0Y 
to be had between Sir Robert Atiyns the fon and the ſaid Lovis 
Carteret, and in conſideration of 6,500 J. the marriage portion 
of the ſaid Lovis Carteret ; and for a proviſion for Dame Mary, 
the wife of Sir Robert Athyns the father, in the nature of a join- 
ture, and alſo for the jointure of the ſaid Lovis, Sir Edward 
Atkyns, and Sir Robert the father, releaſed the premiles in queſtion 


to Sir Edward Carterct and John Lowe, to the ziſes of the leſſer 


deed; with aproviſo, that Sir Robert Atkyns the father, Sir Robert 
Atkyns the ſon, and Lovis Carteret reſpectively, when in poſſeſ- 
tion of the freehold, might make leaſes for three lives or 21 years, 
reſerving the uſual rents; with a further proviſo, that Sir Robert 
Athyns the father might appoint the manor of Lower Sell, 
Upper Swell, and Stow in the Would, as a jointure for any ſuture 

%%% with a like power to Sir Robert the ſon in reſpect of the 
lands ſettled in jointure upon Lovis Carteret And Sir Robert 
the father covenanted to levy a fine before the end of the next 
Michaelmas Term to the uſes before mentioned. That in T; rinity 
Term, 1669, a fine was levied of the premiſes in queſtion.— 
That on the 6th of July. 1669, Sir Robert the ſon married 
Lovis Carteret.— That Dame Mary, died on the 2d March, 
1680. That afterwards Sir Robert Atkyns the father, on the 
26th April, 1781, in conſideration of a marriage then intended 


to be had between him and Mrs. Ann Dacres, by indenture of 


that date, made between himſelf of the one part, and Sir Robert 


Dacres, John Dacres, and Ann Dacres of the other part, aſſigned 


the premiles in queſtion 22 purſuance of bis power to Ann Dacres 


for life for her jointure ; and married her on the 28th of April, 


108;.—That by indenture of the 27th April, 1681, between 
Ann Dacres of the firſt part, Sir Robert Athyns the father, of 
the ſecond part, and Sir Edward Atkyns, reciting the indenture 
of 26th April, 1081, and the aſſignment of the premiſes therein 
mentioned, but that nevertbelcſs it was agreed that only part of 
the ſuid premes was to be ſettled on the ſaid Aun for her join- 
ture, and the other part was to be reconveyed, it was witneſſed 
and declared, that the ſaid other part ſhould be, and was recon- 
veved to ſuch uſes as Sir Robert Athyns ſhould appoint, —On 
the 27th of May, 1708, Sir Robert Atkyns the father made his 
will, and thereby deviſed the reverſion of the premiſes, after 
the eſtate tail created by the deed of the 12th of June, 1669, to 
Jobn Tracy (taking the name of Arkyns) in tail, and if he died 


Want iſlue, then to Ferdinando Tracy the next younger ſon of 


Joon 
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John Tracy in tail, and ſo on to other younger ſons, with an 
ultimate reverſion to Richard Athyns, elder fon of Sir Eduard 


Atlyns e and on the gth of February, 1709, died ſeiſed of the 
premiſes in queſtion; whereupon Dame Ann, his widow, entered 
on the ſame, claiming them for her jointure, and was in poſes 
Neon thereof.— That by indenture 18th May, 1710, Sir Ri- 
chard Atkyns afſigned the ſeveral terms in the deed of the 12th 
Fune, 1699, to Joſepb Waker, in truſt for Sir Robert Athyns 
the ſon and the heirs male of his body by Dame Lovis his wife. 
—That Dame Ann being in poſſeſſion of the premiſes, in Tri- 
nity Term, 9 Ann. 1710, an cjedtment was brought againſt her 
on the demiſes of Sir Robert Atkyns the fon, and Joſeph Walker, 
when a general verdict was found for the plaintiff, and judgment 
entered up for Philips. That Sir Robert the ſon, in purſuance of 
the ſaid judgment, entered into and was in poſſeſſion of the pre- 
miſes.— That Philips on the 1ſt January, 1710, ſurrendered 
the two terms mentioned in the declaration in ejectment to be 
demiſed to him, to Sir Robert Atkyns the ſon, then in poſſeſſion ,— 
That on the 17th January, 1710, Sir Robert Athyns the ſon 
being /o in poſſeſſion, and during the life-time of Dame Aun the 
widow, made a feoffment of the premiſes to James Earle in fee, 
which feoffment was declared to be, for aocking, barring, and 
deflroying ALL ESTATES TAIL, uſes, reverſions and remainders 
in the premiſes; and for veſting the /e in Sir Robert the ſon; 
to bold to Earle, to the intent and purps/? that he might become 


perfect tenant of the freehold in order to ſuffer a recovery: The 


uſe of the ſaid recovery to be to Sir R. A. the fon, in fee.—That 
livery of ſeiſin was, on the 20th Fanucry, 1710, given to Earle, 
as appears by indorſement on the indenture of 17th January, 1710. 
In Hilary Term, gth Ann, 1710, a recovery was accordingly 
ſuffered, Sir R. A. the ſon and Lovis his wife being vouchees,— 
That on the gth of November, 1711, Sir R. A. the fon, died 
without ifſue.—That in Hilary Ferm, 10 Ann. an ejectment 
was brought againſt Robert Atkyns, Eſq; heir at law of Sir 
R. A. the father, and of Sir R. A. the fon, on the ſeveral 
demiſes of Dame Ann and Thomas Dacres ; and in Bafter Term, 
1712, a general verdict was given for the plaintiff on both 
demiſes ; and judgment entered up. That immediately after, 
Dame Ann entered upon the premiſes, and continued in poi- 
ſeſſion . thereof till gth October, 1712, when ſhe died. —Fhat 
Robert Athyns, Eſq; then entered, and was poſſeſſed till the 16th 
of March, 1753, when he died without iſſue male, leaving 
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| — * . bis only 3 2 co- hen at 
law ; baving i in his life-time by leaſe and releaſe of zoth and 3 ift 
October, 1713, ſettled the premiſes upon himſelf during the joint. 
lives of himſelf and Elizabeth his wife, with remainder to his 
firſt and every other ſon in tail male; with remainder to all and 
every his daughter and daughters in tail male, reverſion in fee 


to himſelf. —That Elizabeth, the wife of the faid Robert Athyns, 
died on the $th of Ocober, 1739. That in Eaſter Term, 


2:Geo. 2. 1729, Edmund Chamberlayne and Elizabeth his wife 
levied a fine of a moiety of the premiſes in .queſtion : And 
in Easter Term, 24 Geo. 2. 17 52, Thomas Horde and his wife 


levied a fine of the other moiety. —That Ferdinando Tracy, 
the third fon of John Tracy of Stanway, died on the zd 


of May, 1729, under age, and without iſſue male: Wliam 


the ſixth ſon, died 15th May, 1729, without iſſue male. 


Anthony the fourth ſon died on the 29th of May, 1767. That 


Robert the eldeſt fon died on the 28th of September 1767, with- 


out iſſue male, in the life time of John Tracy the ſecond fon, 


whereby the ſaid John became heir to his father. That on the 
24th of June, 1770, Thomas the fifth ſon died without iſſue 
male, be being at the death of Robert, the only younger ſon of 
Bis father. That on the 23d of Juby, 1773. Jobn died without 
iſſue male. That Richard Atkyns nephew of Sir Robert Athyns 


the elder, and deviſee under his will, died in December, 1717, 


leaving Edward Kinſey Athyns his heir at law, who died on the 
.4th of Faly, 1743, leaving Edward Atkyns his heir at law, who 
died on the 22d of February, 1765, leaving Edward Atiyns, the 


leffor of the plaintiff, his heir at law. The jury then find that 


Edward Atkyns, the leſſor of the plaintiff, after the death of 


Thomas the fifth ſon, entered on the premiſes in the 2d count, 
and was ſeiſed; and being ſo ſeited, made the demiſe to the 
plaintiff of the ad of July, 1770. They then find his entry 


on the premiſes in the fourth count, on the 11th of April, 1777g., 


after the death of John Arkyns, the ſecond ſon; and the demiſe 

to the plaintiff on the 13th of April, 1974, who entered on 

the ſame day, and was ejected by the 3 ien 
This caſe was argued twice; firſt, in. laſt term, by Mr. Buller 


for the plaintiff, and Mr. Kenyon for the defendants, And again 
in this term, by Mr. Bearcreſt for the plaintiff, and Setjeant 
Glynn for the defendants. Lord Mansfield was abſent, hav- 


ing given his opinion on the queſtion in the year, 1757. On, 
- | | Mr. 
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r- Buller for the plaintiff, after FEM the facts, 3 as : 


follows: The fingle queſtion for the court to determine is, 


Whether, in the recovery ſuffered in Hilary 1710, there was a 


good tenant to the pracipe? I am to contend there was not: 

And I ſhall conſider the effect of this recovery upon two grounds. 

1ſt, On the judgment in ejectment, and the poſſeſiion under it. 

2dly. Upon the feoffment. Firſt, Sir Robert Athins gained 
nothing but a mere polſeſſion under the ejectment, without any 
frechold. The judgment was only to recover the 7erm Con- 
ſequently, the derivative right under it, could only be the po/- 
ſeffon of the term. To ſupport the recovery upon this ground, 
it muſt be contended that Sir Robert was a arfſerſor under the 
ejectment, and gained an immediate freehold to himſelf. But 
nothing ſhort of an actual oẽ,n could give him the freehold : 

For the true meaning and definition of a diſſeiſin, as laid down in 
the books, is, when a man enters into any lands or tenements 
« where his entry is not lawful, and puts bim out who bas the 
freebold.” Litt. fe. 279. To conſtitute a diſſeiſin therefore, 
it muſt be without order of law, and by an actual ouſter of 
the perſon who has the freehold : And thereby, the party gains 
the freehold to himſelf. The ſame doctrine is laid down in Co. 
Litt. 181. & 153.6. alſo in Bracton, lib. 4. cap. 2. fol. 160. 
cap. 3. fol. 161. b. © A diſſeiſin is, where any one infeoffs ano- 
« thet of a freehold in prejudice of the true owner.” Theſe 


authorities decide effectually what a diſſeiſin is; and that there 


may be a mere wrong ful poſſeſſion, without a diſſeiſin. So allo is 
the caſe-of Matheſon verſus Trot. 1 Leon. 209. In the pre- 
{ent caſe, though it is admitted that a fee was Tt yet the 
act itſelf amounting to a wrong ful poſſeion only, and net to an 
eufter ; it is not a technical legal diſſeiſin. Again, in : Salk, 
246. it is exprefsly held, that to work a difſſciſin or abate- 
„ment, there muſt be an actual expulſion of him who has the 
* right.” Therefore, under the judgment in ejectment in the 
preſent caſe, I contend there can be no diſſeiſin; becauſe the 
judgment and writ of poſſeſſion gave no right of freehold ; but 
left that, juſt as it was before: and if the ejectors had no right, 


they might be turned out by another ejectment the next day. 


—There is a diſtinction that runs through all the caſes upon 
this ſubject, and reconciles the ſeeming contrariety between them; 
which is, that an entry may amount to a diſſeiſin for the ſake 
of advancing the remedy of him who has the right. Cro. Car, 
303. Palm. 201. In the latter caſe, © tenant at will made a 
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a. the wife of T homas Horde, and Elizabeth the wife 
of E Hund Chamberlayne ; his only children and co- heirs at 

law; baving i in his life-time by leaſe and releaſe of zoth and 31f 
October, I 3, ſettled the premiſes upon himſelf during the joint. 
lives of himſelf and Elizabeth his wife, with remainder to his 
firſt and every other ſon in tail male; with remainder to all and 


every his daughter and daughters in tail male, reverſion in fee 


to himſelf.— That Elizabeth, the wife of the ſaid Robert Athyn, 


died on the 8th of Ofober, 1739. That in Eaſter Term, 


2 Geo. 2. 1729, Edmund Chamberlayne and Elizabeth his wife 


levied a fine of a moiety of the premiſes in .queſtion : And 


in Eaſter Term, 24 Geo. 2. 1752, Thomas Horde and his wife 


levied a fine of the other moiety. —That Ferdinando Tracy, 
the third fon of Jobs Tracy of Stanway, died on the zd 


of May, 1729, under age, and without iſſue male: WMillian 


the ſixth ſon, died 5th May, 1729, without jiſſue male. 


Anthony the fourth ſon died on the 29th of May, 1767. That 


Robert the eldeſt fon died on the 28th of September 1767, with- 


out iſſue male, in the life time of John Tracy the ſecond fon, 


whereby the ſaid Jobn became heir to his father. That on the 
24th of June, 1770, Thomas the fifth ſon died without iſſue 
male, be being at the death of Robert, the only younger ſon of 
his father. That on the 23d of July, t773, Jobn died without 
iſſue male. That Richard ' Arkyns nephew of Sir Robert Athyns 


the elder, and deviſee under his will, died ia December, 1717, 


leaving Edward Kinſey Athyns his heir at law, who died on the 
.4th of Fuly, 1743, leaving Edward Athyns his heir at law, who 
died on the 22d of February, 1765, leaving Edward Atiyns, the 


leffor of the plaintiff, his heir at law. The jury then find that 


Edward Atkyns, the leſſor of the plaintiff, after the death of 


Thomas the fifth ſon, entered on the premiſes in the 2d count, 
and was ſeiſed; and being ſo ſeiſed, made the demiſe to the 
plaintiff of the 2d of Fuly, 1770. They then find his entry 
on the premiſes in the fourth count, on the 11th of April, I, 
after the death of John Athyns, the ſecond ſon; and the demiſe 
to the plaintiff on the 13th of April, 1974, who entered on 
the ſame day, and was ejected by the defendants. cn 
This caſe was argued twice; firſt, in, laſt term, by Mr. Buller 


for the plaintiff, and Mr. Kenyon for:the defendants, And again 
in this term, by Mr. Bearcrof? for the plaintiff, and Serjeant 
Glynn for the defendants. Lord Mansjc/d was abſent, hav- 


zng given his opinion on the queſtion in the year, 1757. 
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Mr. Buller for the plaintiff, after ſtating the facts, argued 3 


follows: The ſingle queſtion for the court to determine is, 
Whether, in the recovery ſuffered in Hilary 1710, there was a 
good tenant to the præcipe? I am to contend there was not: 

And 1 ſhall conſider the effect of this recovery upon two grounds. 

1ſt. On the judgment i in ejectment, and the poſſeſſion under it. 

2dly. Upon the feoffment. Firſt, Sir Robert Athins gained 
nothing but a mere poſſeſſion under the ejectment, without any 
freehold. The judgment was only to recover the erm Con- 
ſequently, the derivative right under it, could only be the p 
Alton of the term. To ſupport the recovery upon this ground, 
it muſt be contended that Sir Robert was a arſſeiſor under the 
ejectment, and gained an immediate freehold to himſelf. But 
nothing ſhort of an actual ov/er could give him the freehold : 

For the true meaning and definition of a 4% ifſeifin, as laid down in 
the books, is, ** when a man enters into any lands or tenements 
« where his entry is not lawful, and puts him out who bas the 


freehold.” Litt. fe. 279. To conſtitute a diſſeiſin therefore, 


it muſt be without order of law, and by an actual onſter of 
the perſon who has the freehold : And thereby, the party gains 
the freehold to himſelf, The ſame doctrine is laid down in Co. 
Litt. 181. & 153.6. alſo in Bracton, lib. 4. cap. 2. fol. 160. 
cap. 3. fol. 161. b. © A diffeifin is, where any one infeoffs ano- 
ther of a freehold in prejudice of the true owner.” Theſe 
authorities decide effectually what a difſeifin is; and that there 
may be a mere wrong ful poſſeſion, without a diſſeiſin. So allo is 
the caſe-of Matheſon verſus Trot. 1 Leon. 209. In the pre- 
{ent cafe, though it is admitted that a fee was gained, 2 the 
acc itſelf amounting to a wrong ful poſſe ion only; and g to an 
guter; it is not a technical legal diſſeiſin. . in 1 Salk, 
246. it is exprefsly held, that to work a dilicifin or abate- 
ment, there muſt be an a&ua/ expulſion of him who has the 
« right.” Therefore, under the judgment in ejectment in the 


preſent-caſe, I contend there can be no diſſeiſin; becauſe the 


judgment and writ of poſſeſſion gave no ragt of freehold ; but 
left that, juſt as it was before: and if the ejectors had no right, 
they might be turned out by another ejectment the next day, 
—There is a diſtinction that runs through all the caſes upon 
this ſubject, and reconciles the ſeeming contrariety between them; 
which is, that an entry may amount to a diſſeiſin for the ſake 
of advancing the remedy of him who has the right. Cro. Car. 
303. Palm. 201. In the latter caſe, ** tenant at will made a 
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| leaſe: for years: The original leſſor did no act upon the land, 
but he made a will and deviſed it: And the court adjudged the 

deviſe good; in as much as it was a ſtrong intimation that he did 
not elect to admit himſelf diſſeiſed, but the contrary. The 
caſe of Sir Ambraſe Cane, cited in Cro. Car. zoz. is to the fame 


| Purport. There was a later cafe, Metcalf ex dim. Kynaſton u. Par- 


ry, MSS. in Scacc. Mich; 1743. Tenant in tail of lands, leaſed 
by his father to a ſecond ſon for lives under a power, upon his 
father's death received the rent from the occupier as owner, and 


as if no ſuch leaſe had been made. He ſuffered a common re- 


covety: And it was holden, that this was only a diſſeiſin of the 
freehold at election, and therefore, there was no good tenant to 


the præcipe. That caſe was preciſely the ſame as the preſent; 


except that this is rather ſtronger. Here Lady Ann could not 
even have elected to make it a diſſciſin; becauſe the entry 


and poſſeſſion under the ejectment were not nufte et fine judicio, 


which the writ of novel difſeifin always ſuppoſes. Neither could 


ſhe have entered: Becauſe after a judgment in ejectment obtained 


againſt her, the court would not have ſuffered her to get poſ- 
ſeſſion unleſs by ſome other ſuit. If ſhe could have elected to 
make it a diſſciſin, as far as ſhe could, ſhe did: For ſhe brought 


another ejectment, recovered poſſeſſion, and continued in poſſeſſion 
till her death. Therefore, ſuppoſing either the judgment in 


ejectment, or the feoffment to be a diſſeiſin, it was entirely done 
away by the ſubſequent poſſeſſion of Dame Anne. Sir Robert 
ſtands more in the light of tenant by ſufferance, than in that of 
a difjeiſor : Becauſe his poſſeſſion was by ad of law: and in Coke 
- Littleton 271. a diverſity is taken, ©* where one cometh to a 
4e particular eſtate in lands by act of the party, and by act of 
law: Which is the caſe of tenant by ſufferance, who cometh 
to the poſſeſſion lawfully and then holdeth over.—Sir Robert en- 
tered by right in conſequence of the judgment in ejectment: 
But he afterwards held over by Wrapg:; becauſe the, eat 
was in another perſon. 

Further, diſſeiſin is a fad, and therefore ns to a hoon 
found. Whereas, the verdict only finds that Sir Robert entered 


into poſſeſſion in purſuance of the judgment in ejetment ; and 


does not ſay Lady Ann was ouſted. a e ee as jt is not 
found, the court will not preſume it. | 

2 2dly, I am' to conſider the effec? of the fogfiment to . It 
is clearly a feoffment in form only, not in ſubſtance :; There- 


fote it cannot have the effect of a feoffment to a third per- 
.. {on 
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ſon for his own benefit. It was „ faitiaus, FI the he- 
nefit of Sir Robert, who continued in poſſeſſion during the whole 
time. That circumſtance alone is ſufficient to make it void; 
and ſo it was determined in Hhztev. Bacon. Savil. 126:—Earle 


never took the profits, nor was ever in poſſeſſion ; The feoffment 


Was part of a family conveyance. If the perſons making it had 
no power to convey, it could give no intereſt beyond what they 
themfelves had. If it were held to go further, it would eſtabliſh 
a precedent for every tenant in tail in remainder, with the con- 
currenice of tenant for years only, to ſuffer a recovery againſt the 
conſent of tenant for life, and fo deſtroy half the family ſettle- 
ments in the kingdom. It would at the ſame time effectually 


deſtroy the eſtabliſned doctrine of recoveries, which makes the 


intervention of the tenant for life in poſſeſſion indiſpenſibly ne- 
ceſſary.— Beſides, this feoffment was ſecret and covinous: There- 
fore void within the doctrine of Fermor's caſe, 3 Co. 77. and 
Co. Litr. 357. 6. © That in all caſes where a man hath a right- 
ful and juſt cauſe of action, yet if he of covin and conſent do 
« raiſe up a tenant by wrong againſt whom he may recover, the 
„ covin doth ſuffocate the right, ſo as the recovery, though 
eit be upon a good title, ſhall not bind or reſtore the demandant 
« to his right.“ Fitzherbert's caſe 5 Co. 79.6. S. P. This latter 
caſe is exactly in point, for there the feoffment was by a per- 
ſon having merely a bare poſſeſſion by fraud, with intent to bar 
the rights of third perſons.— This is a molt anfavourable caſe. 


Sir Robert got into poſſeſſion by make of the law; and in con- 


But 


ſequence of that miſtake, the preſent feoffment was made. 


the law never works an injury. —If the feoffment was bad as. 


being ſecret and covinous, no title can be derived under it. 
Lite. E If diſſeiſor infeoff his father in fee, and the 
father die ſeiſed, by which the lands deſcend to the diſteiſor as 
e aſſigdee may well enter notwithſtanding the del- 
cent; and the Manor ſhall be adjudged in but as a diſſeiſor, 
guia pared crimints.” Here, Sir Robert was not only particefs 


criminis, but the al perſon criminal: 
ted any diſſeiſin. All that appears with reſpect to him is, that 
by indorſement upon the feoffment, livery was made to him : 

But that indorſement, for any thing that is ſhewn to the con- 
trary, might be made without his privity. The diſſeiſin was a 
fact which ought have been found by the verdict, in order to 


enable the court to judge of it; and not being found, I hope the 
court! will give the ſame opinion now, as was given in the year 


757 ; Mr. 


for Carle never commit 
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1777. Mr. Kenyon contra, for the defendant, Ou the former dil. 
— ceuſſion of this caſe, great ſtreſs was laid upon the priority and 
APEYNS poſteriority of the two deeds; but I ſhall confine myſelf merely 
| 1 to the operation of the feoſfment by Sir Robert z and I Ke 
| that if a feoffment could have no effect becauſe the party to 
whom it was made did not enter under it, and receive the 
profits, there would be an end of the queſtion. But the au- 
thorities in the books ſpeak a very different language: if they 
did not, every family ſettlement would be void. So, if the 
 non-privity of the parties were to make it vid, there would 
be an end of this queſtion; for then it would be void as to all 
the remaindermen and reverſioners.—It is ſaid, diſeiſin is a fact. 
I ſay it is a concluſion of lau from facts; and the great point 
here, is the operation of the feoffment in 1710.— The power 
of joioturing is pro hc vice to be conſidered as well executed; 
therefore the queſtion is, whether that power ſtood in the way 
of Sir Robert Atiyns.—The ejectment and. feoftment were to 
diſaffirm the title of Lady Aun; and there was no colluſion 
between the parties. It is {aid Sir Rabert gat into poſſeſſion by 
miſtake. If a party gains a fee by right or by wrong, it is ſuf- 
ficient to give him a power of making a tenant to the procipe. 
If Sir Nobert entered with a title, it was at tenant iu tail, and 
the verdict ſuppoſes him to be ſo. If without title, 1 ſiy he 
entered as a diſſeiſar, or at leaſt obtained ſuch a poſſeſſion as 
entitled him to convey in the terms of the feoffment. The 
authorities in ſupport of this poſition are to be found in 1 Bur, 
80, 1 14. where the main drift of the argument was, what it is 
now. It has been ſaid, that the party who. is diſſeiſed, may 
conſider the perſon who enters, as @ dif/e;/or, merely for the bencjit 
of entitling himſelf to a writ of novel diſſaiſin, and to advance 
his remedy againſt him. I admit there are ſeveral caſes to be 
found which ſpeak to that effect; but not one of them applies 
to the caſe of a feoffment, except that of Metcalſ, ex dim. Kyna- 
ton verſus Parry. But the leaft attention to that caſe will lay 
it entirely out of the preſent, There, Kynaflon being. tenant. 
for life with a power of leaſing, remainder in tail to his eldeſt 
fon; made a leaſe to the ſecond fon. The eldeft entered and 
took poſſeſſion without obſtruction from the leſſee for life, re- 
ceived the rents and profits, and ſuffered a recovery which. was 
held bad: But it was ſuffered before the tat. 14 Geb. 2. c. 20. How 
does that caſe apply here? There the tenant to the præcipe was 
made by 2 and releaſe; if ſo, there was an end of it but if the 
- | party 
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party had made it by feoffment, it would have been good. A 
leaſe and releaſe, bargain and ſale, or covenant to ſtand ſeiſed 
were innocent for the purpoſe; and by them he could not give 
what he had not: but the maxim ** nemo dat, &c.” does not 
apply to the caſe of a feoffment. He refered to the general 
cales relied upon by Mr. Showler, in 1757, and ei ted Popham. 
39. Lit. ſet. 59g. Hunt verſus Burn, 1 Salk. 339. Smith 
verſus Forteſtue, 18 Vin. Abr. 413. In 3 At. 562, Lord 
Hardwicke, talking of the diſtinction between a feoffment and 
other conveyances, ſays, ** if the defendant had a mind to gain 
an eſtate by wrong, he ſhould have made a feoffment with livery, 
«© which would have been a dein; and then a fine levied 
« afterwards, and five years non-claim, would have been a bar.” 
In 3 Ak. 339. Lord Hardwicke ſays in effect the fame thing; 
that a bare entry with feoffment by livery will gain a ſeiſin.“ 
And 2 Pez. 481. is to the ſame effect as 3 Att. 339. Theſe caſes 
alone ſhew, it is the law of the land. All other conveyances 


are nothing to the purpoſe. Therefore Earle had an eftate of 


freehold at the time of the recovery; and if he had, the recovery 
was good. With reſpect to the great inconvenience that has been 
mentioned, and the charge of colluſion, the beſt anſwer to them 
is, by aſking, why other- inconveniences and wrongs which 
exiſt, remain unremedied. Why does collateral warranty de- 
ſcending, bar without any aſſets deſcending with it? Becauſe 
ſuch is the /ex /cripra. Why does the law protect a more re- 
mote eſtate, when it does not protect a nearer? Why may iſſue 
be barred ? Why was the ſtat. Hen. 8. concerning fines with 
proclamations made ? 


It is ſeid that Sir Robert entered as tenant by ſufferance; I do 


not think it; nor as tenant in any way; for to enter as tenant, « 


there muſt be a privity in the caſe ; but there was no privity 
between Sir Robert and Lady Ann. Diſſeiſins make a conſider- 
able head of the law in this country, at leaſt, technical diſſciſins. 
If there is a technical diſſeiſin in point of law, I hope the court 
will decide upon it, and adjudge that the recovery in this caſe 
is effectual. 
Mr. Buller in reply. It is admitted that no perſon can ſuffer 
a recovery without the concurrence of tenant for life. In the 
preſent caſe, the recovery is not only without the concur; ence, 
but againſt the expreſs inclination of tenant for life; therefore, 
clearly bad. It is likewiſe admitted, that if diſſeiſin is a fact, 
it ought to have been found. But it is ſaid, difleilia is not a 
TE. bare 
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1777. bare fact, but a concluſion of law from facts found. But 
2s the law ſays, to make a diſſeiſin, there muſt be an actual 
285 ouſter.” And here no ſuch fact is found by the verdict. 
Then, though there was no colluſion between Sir Rober* 

and Dame Ann, (and I never contended there was) yet there 
was colluſion between Sir Robert and Earle. Again, it is ſaid 
Sir Robert was tenant in tail, Was he tenant in tail in poſe 
ſeſſion? If he was not, he did not ſtand in a ſituation to enable 
him to ſuffer a recovery. The fact is, that he was tenant in tail in 
remainder only, and a tenant for life ſtanding out againſt him. 
As to the doctrine laid down in 1 Salë. 339 and the other 
caſes cited to the ſame point, they are diſtinguiſhable from the 
preſent. For none of them ſpeak of privaze feoffinents where the 
poſſeſſion is not changed; but of public notorious feœoff ments 
with livery, upon the land; whereas the preſent is the caſe of a 
ſccret feoffment without any entry on the land or livery to the 
feoffee. Therefore there ought to be judgment for the plaintiff. 
There being ſo much in print upon this ſubject already, I 
have omitted the ſecond argument. After the counſel had 

| finiſhed, Mr. Juſtice Aion ſaid, the caſe was treated in a moſt 
2 Burr. Rep. able and maſterly manner in the reports of Sir James Burrow + 
: That the court had looked into all the caſes there cited; and 
would now reconſider them together with the arguments urged at 
the bar, and would give their opinions in the term. That the 
judginent in 1 Bur. 60. was a very great authority; but the 

court was now to give heir opinion. 


Cur. adv. 214 [1 


| | Afﬀterwards, on this day, Mr. Juſtice Hon delivered the opi- 
| nion of himſelf, Mr. Juſtice Villes, and Mr. Juſtice A/hburſt, 
(Lord Mansfield continuing abſent) to the following effect : 

We have carefully examined all the caſes cited in the argu- 
ments at the bar and the reports; which, together with the facts 
of the caſe, I ſhall ſtate in the order in which they apply, that 
they may be the better underitood. 

Upon this record, the leſſor of the plaintiff's title ariſes, under 
the will of Sir Robert Atiyns the elder, as deviſee of a reverſion 
| in fee, after a limitation of an eſtate in tail male, determined in 
| the year 1711, upon the death of Sir Robert Arkyns the younger, 
| without iſſue male. The defendant's claim is as lineal deſcen- 
dant, and heir at law, of Sir Robert Atkyns the elder; and the 
| lineage and pedigree are ſupported by the facts found. The 

great queſtion upon the record is, Whether a common reco- 
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« very, tail in the year 1710, by Sir Robert Althyns the 
„younger, is a good recovery?“ If it is, it has barred the leſſor 
of the plaintiff's right. But that depends upon theſe circum- 
ſtances: Firſt, Whether Sir Robert Ateyns the younger was, 
at the time of the recovery ſuffered, tenant in tail in poſſeſſion, 
or tenant In tail in remainder : and 2dly, if he was tenant in 
tail in remainder only, whether there was a good tenant to the 
pracipe ? 

As to the firſt queſtion, it has been inſiſted, ** That Dame 
« Atkyns, ſecond wife of Sir Robert Athyns the elder, had an 
« eſtate for life under the deed of the 26th April. 1681, purſuant 
« to a power contained in the great deed of the 12th Fune, 1669, 
« and that /be did not join in any conveyance of the freehold, ſo 
« that there was no good tenant to the præcipe. In anſwer to 
this it has been ſaid, ©** That the had no eſtate for life; for that 
« the deed called the little deed, bearing date likewiſe on the 
« 12th Fune 1669, was executed after the great deed of the ſame 
« date, and that therein no mention is made of ſuch power : 
« And that the power given to Sir Robert Athyns the father, in 
« the greater deed was extinguiſhed by a fine in 1669.” The 
priority of theſe deeds of the ſame date not being found, the 
court mult judge of that priority from all the circumſtances of 
the caſe, the nature of the tranſaction, and the internal evidence 
of the inſtruments themſelves. The little deed is declared to 
be made, In conſideration of Dame Mary relcaſing and acquit- 
ing a former jointure, and for the purpole gf making a new 
« provition for her according to the covenants ſpecited in that 
« deed.” What that former jointure was, does not appear ; but 
the intention of the parties in this deed is manifeſt, that it was 
in order to facilitate the new family ſettlement. By Dame 
Mary's having thus releaſed and acquitted her former jointure, 
theſe lands were liable to the ſettlement that was to be made by 
the great deed, upon conſideration ef the new marriage there 
ſpecified. The great deed makes no recital of this releaſe and 
acquittal by Dame Mary ; but 1t executes the covenant of the 
new jointure to be made to her: that is, by ſettling the very 
lame premiſes on her as were ſettled by the little dont: It was 
therefore plainly a tranſaction of convenience and accommodation 
between the parties for their mutual benefit. And it would be 
harſh indeed, to conſtrue the little deed as made ſubſequent to 


the great deed, when the great deed carries the proviſions of the 


lels into.execution. But by the contrary conſtruction Si deeds 
| have 
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| have their effect; and 2 conſtruction of that ſort ought to take 


place in all caſes; for the intent could never be, ne flatu, to 
create a proviſion by one deed, and to deſtroy it by the other, 
The fine levied compriſes all the premiſes in the greater deed, 
They are partes ejuſdem negotii, diſtinctly executed, and moſt 
probably for the convenience of the jointreſs Dame Mary; for 


| ſhe had the cuſtody of one; and when ſhe died, it was placed 


amongſt the family writings. In addition to this, the ſubſe- 
quent acts done by Sir Robert the father, ſtrongly prove that he 


conſidered the powers as ſubſiſting. 
We are therefore of opinion, that the /izr/e deed muſt be con- 


ſlcued to have been fir/t executed; that the power of jointuring 
under the great deed did ſubfiſt, and was well executed ; and that 
Dame Anne had an eſtate for life in the premiſes under the deed in 
1681: And it is found by the verdict, that ſhe entered and was 
in poſſeſſion, If there was an eſtate for life in Dame Anne, Sir 
Robert Atkyns the younger could only be tenant in tail in re- 


mainder, expectant upon the determination of her eſtate for 


life. | 
The next - queſtion is, Whether there was a good tenant to 
e the pracife?” The facts relative to this particular are, That 
Sir Robert Atkyns the younger, in purſuance of a judgment in 


40 ejectment brought againſt Dame Anne Atkyns, and the tenant 


in poſſeſſion of the premiſes, T rin. 9 Ann. by John Phillips, 
„ upon the ſeveral demiſes of the ſaid Sir Robert and Jeſepb 


* Walker, entered upon thofe premiſes.” Upon the iſt of January, 


1710, John Phillips ſurrendered both theſe terms to Sir Robert 
Atkyns the younger; but it muſt be remembered that theſe were 
only fifitious terms; one of them, granted by Sir Robert Athyns 
himſelf; and therefore, the recovery in ejectment could not 
change the nature of Sir Robert Atkyrns's poſſeſſion. Sir Robert 
Atkyns the ſon, being ſo in poſſeſſion, makes a feoffment with 
livery of ſcifin to James Earle in fee, for e declared purpoſe and 
intent of making bim a tenant to the præcipe. In Hil, Term, 
9 Ann. a recovery was ſuffered of the premiſes, wherein Jobn 
Hoinden was demandant, James Earle tenant, and Sir Robert 
Athyns the younger, and Lovis his wife, are the vouchees.— 
The validity of this recovery depends upon confidering the efe# 
of the judgment and poſſeſſion under the ejectment, and the na- 
ture of the ſubſequent feoffment to James Earle. It is aid, 


that if Sir Robert the ſon entered by wrong, he is a diſſeiſor: 
That, poſſeſſion only will ſupport a feoffment; (to which point 


there 
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| there ar are many . cited in 1 Bur. Rep. 92, 94.) and that 


-, thes poſſeſſion itſelf in this caſe under the judgment in eject- 
ment was a diſſeiſin. 
| Secondly, It is ſaid, if he came, in by right, he would be 
ia according to his title; that, the poſſeſſion and title would 
then, unite, and together would * him a power to ſuffer a 
recovery. 6 
To this it has "MP anſwered, and we are of opinion, 1. 
That the taking poſſeſſion under the judgment in ejectment, 
can never amount to a diſfleifin of the freehold : for the defini- 
tion of a diſſeiſin laid down by Litt. ſee. 279. is, Where a 
© man entereth into any lands or tenements, where his entrance 
eis not congeable, and oufteth him who has the /reeho/d.” So that 


every entry is not a dijjei/in, unleſs there be likewiſe an ouſter of 


the freehold. LCZztf/eton therefore connects theſe two circum- 
ſtances. together. So, Coke in his Commentary upon Lit. 152. 
ſays, * A diſſeiſin is the putting a man out of ſeiſin, and ever 
*« implieth a wrong.” But, . diſþpoſeſſion or ejectment, is a put- 
« ting out of poſſeſſion; and may be by right or by wrong.” 
And again, Diſſeiſin is a e treſpaſs, or tortious oer of 
« the ſeiſin.“ | 
Now we obſerve, that it is not in fact found,“ That Dame 
Athyns was ever ouſted of the freehold ; or that Sir Robert Atkyns 
the younger, was ever ſeiſed of it.” The judgment in ejeQ- 
ment was a recovery of the poſſeſſion only, without prejudice 
to the right of thoſe in whom it might afterwards ap- 
pear to be, That poſſeſſion therefore, gave no more right to 
Sir Rabert Athyns than he hed before, and he might have been 
turned out by any ſubſequent ejectment. He did not take a 
tortious fee under the judgment, nor could the ſheriff deliver 
it; for the words of the writ are only Habere facias ro 
Seſanem.'' 

Sir. Robert 4 1 had no right at the time of the entry to an 
eſtate. tail in poſſeſſion; for the jointreſs had then an eſtate of 


freehold. The ejedtment could recover nothing but the poſſeſſion. 


Verdict and judgment gave him no more; no freehold was re- 


covered under it, but only the term; though, if he really had a 
right of freehold in palſelſion, in tail, or in fee, the poſſeſſion 


under the ejectment would have enured according to the right, 


An argument hes been drawn from the power of the true 
owner to make his election, whether he will conlider it a diſſeiſin | 


or not. But here, the true owner could not elect to make him 
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a diſſeiſor; the entry not being mule et fine judicio; and Sir 


— 


Robert would not have been liable to a fine, as antiently every 
diſſeiſor was. A true owner may enter upon an actual diſſeiſor; 
but here, the entry could not have been admitted; nor did Lady 
Ann” ele to make Sir Robert a diſſeiſor; ſor ſhe afterwards 
brought ner ejectment. For the doctrine of elective diſſeifin 1 
refer you to 1 Bur, Rep. 110, 111, 112. | 

The ground therefore of our opinion is founded in this; that 
here, there was no actual nor conſtructive diſſeiſin; Sir Robert 
Atkyns gained no frechold by it, he had only a naked pofleſ- 
ſeſſion; there was no oer of the true owner ; but the freehold 
remained not ditplaced, with Dame Arne, remainder in tail to 
Sir Robert Athyns. 

The next queſtion is, whether the feoffment made a good 
tenant to the præcipe, without the concurrence of the jointreſs; 
Sir Robert Atęyns not being tenant in tail in poſſeſſion, bargain 
and fale, or fine, would not do. Feoffment would not make a 
diſcontinuance. - 1 R/. Abr. tit, Diſcontinuance, 634. pl. 5 
Would it make a difleifin? If it were taken to be a diſſeiſin, 1 
muſt be at the election of the right owner, according to the 
doctrine laid down in 2 J. 412, 413, for the ſake of the 
remedy. Sir Robert Athyns the ſon bt not the freehold in 
fact, for there was no expulſion of the true owner; it was a 
feoffment, with livery in /orm only; there was no tandenthtigh of 
poſſeſſion to the feoffee. No eftate, not even an intereſt, paſſed to 
Earle for his own uſe; it being made for the avowed purpoſe 
only of making him a tenant to the pracipe. Sir Robert Arhyns 
continued in poſſeſſion; the feoffment was no more than a part 
of that common aſſurance called a common recovery; and there 
was no thought of a diffeifin at the time: for on the facts found 
it is clear, that Sir Robert Athyns did conſider himſelf as tenant 
in tail in poſſeſſion, under the juigment in ejeFment ; that the little 
.deed was ene to, and corrected the great one, and that 20 
Jreebold ſub/22, or ſtood out againſt the tenant in tail. But 
it turns out; that all this was grounded on a miſtake of Sir Robert 
Athyns, and that Dame Anne bad an eſtate for life for her-join- 
ture. The true meaning therefore of this feoffinent was, to make 
a tenant tg the præcipe. Sir Robert Atkyns conſidering himſelf 
as being tenant in tail in poſſeſſion, without any idea or inten— 
tion of its working a diſſeiſin, and that thought was an after- 
thbovzhrt. 

ne” But 
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But as it is not every entry, ſo neither is it every livery that 
will make a Aeli. Livery is of the very efſence of a feoff- 
ment. But where the books ſpeak of feoffments in fee by 
tenant for. years, and that the fee- {imple paſſes thereby, it 
is to be underſtood of thoſe feoffments of old, attended with A- 
very and a&uc! tranſmutation of the poſleſſion from one man to 
another. Brad. book 2. c. 18. 6.4. 161.6. Year book, 11 Hen. 4. 
33. Pl. 61. a. Broke Aör. tit. Feoffments de terres, pl. 10. Weſt. 
. Symb. ſect. 251. and many other authorities cited in the report 
by Sir James Burrow.—There was a privity and confidence be- 
tween the particular tenant and the reverſioner. Tenant for 
years forfeited his eſtate by altering the poſſeſſion : And on ac- 
count of ſuch poſſeſſion and the notoriouſneſs of the act of in- 
veſtiture, the feoffee ouſted the reverſioner. It was a tranſlation 
of the feud from one man to another. But there was no idea of 
ſuch a change being worked by a private ſecret contract of the 
parties; becauſe that would make it difficult for the Lord to 


know with whom the eſtate was lodged, and for ſtrangers to 


bring their action. Such was the practice before men were ac- 
quainted with letters, when lands paſted by parol; and livery 
was neceſſary to be made on the land, that the other tenants who 
were called to the lord's court might be witneſſes. I fay, it was 
formerly neceflary to be done, for this reaſon ; becauſe the pares 
curiæ and the vaſſals of the lord, being bound by their oath of 
fealty, would take care that no fraud ſhould be committed, 
which ſtrangers, not held by the ſame tie, might connive at. 

In Wright's law of tenures, p. 151. he ſays © a feoffment, 
% whether conſtituting, or transfering a fee, retains, even at 207 
hr «© day, the form of a gift. It is perfected and ratified by the 
« {ame ſolemnity of /ivery and ſeiſin or inveſtiture, as a pure feu- 
« dal donation.” Though, afterwards the ocular atteſtation of 
the pares was held unnecefiary, and livery might be made be- 
fore any credible witneſſes; yet the trial has ſtill been reſerved 
to the pares or jury of the country; but the particular requi- 
ſites of this form of conveyance have dwindled away; they have, 
from having been the only conveyance of land for a long ſe- 
ries of years, languiſhed into a mere form, and are nothing more 
than a common conveyance. Their grandeur and efficacy 
is loſt; and without an actual transfering of the eſtate from 
one man to another, they mix with the community of all other 
afurances. In 3 Ath. 140. in the cafe of Smith on the demi/? 


of Dormer verſus Par hut, Lord Chief Juſtice Villes treats 
4 feoffments 
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feoffments in the ſame light, When he ſays, ve they materially 
e differ from a fine; for in notoriety of fact, a Feofinent'] is ſav- 
<< poſed to be made openly upon the land, and the feoffee is imme. 
„ diately pur into poſſiſion: not, a formal, but an actual poſſeſſion. 

The general notion of their being a ſecurity againſt ſecreſy 
and fraud, was a ſubſtantial reaſon which gave ſo much conſe- 
quence to the feoffments of old. The caſes of Hunt v. Bourne *, 
Read and Mor petꝶ v. Errington , and the caſes cited fro 
Percy & to prove the ſuperiority of feoffments over fines, we 


conſider to mean ſuch feoffments of old; for they are mer: 
dicta. With reſpect to the caſe from Viner, title Remainder, 


page 414, I have a note of it of my own taking, and can venture 
to ſay, that Lord Chief Juſtice Lee did not upon the diſ- 
tinction ſtated by the gentlemen at the bar. The name of theſe 
feoffments and the remembrance of them remains and ſurvives 
them, however imperfectly, after the practice of making them, and 
the conſequence of their ſolemnity, is quite at an end. But the 
preſent feoffment is of a different ſort ; it is ſecret, and by a wrong 
doer ; and the feoffee, a mere inſtrument; tor it is ſolely for the 


pur po e of making him a tenant to the precipe, In law there- 


fore, he is a mere inſtrument, and fo conſidered in 2 Rol. Rep. 245. 
Cro, fac. 643. S. C. 1 Mod. 107. Fountain v. Cooke. —it is 


not here ſaid to be for his own uſe; nor need it be to, when it 
is merely for the purpoſe of making a tenaat to the precipe ; 
but then, the party muſt have a right to ſuffer the recovery. If 


it is carried any further, it is fraudulent; and ſhall not be car- 
ried into execution by artificial reaſoning to the prejudice of 


thoſe who have the right. As to this point therefore, we concur 


with the authority of Fermor's caſe þ cited in Sir F. Bar. 117. 
No aid can be given to this recovery from the ſtat. 14 Geo. 2 

c. 22. becauſe it requires the concurrence of the firſt eſtate for 
life expreſsly. We think the recovery therefore, in the preſent 
caſe, bad: iſt, becauſe ** there has been 70 difſer/;n at all of Dame 
Ann; 2dly, no cufter of her freehold ; zdly, that the feoffment 
was made really under an idea of having a right to ſuffer a re- 
covery, and not with any intention to conſtitute a diſſeiſin. 
4thly, If it were done with that intention, we think it amounts 


to a feoffment in rm only, and is not ſuch a feoffment as was 


in uſe of old; no tranſmutation of the poſſeſſion paſſed by it; but 
its object was ſecret and colluſive ; and therefore it ought. not 
to work a conſtructive diſſcilin. Laſtiy, That Sir Robert At- 


Hu 5 his entry under the judgment in ejectment gained no 


freehold; 
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ſceehold ; ; and by chis lin conveyed no eſtate to th pre- 
judice of Dame Ann's frechold. 


The conſequence is, that chere muſt be judgment for the 


plain atiff. 


Dor, « ex dim. Warox et al, ver/us Ro v VLEDGE. 
Ib. ejectment, the jury found a verdict for the defendant, 
ſubject to the opinion of the court on the following caſe: 

That William Watſon, being ſeiſed in fee according to the 
cuſtom of the manor of Fecha of the copyhold tenements, 
mentioned in the declaration, on the 17th December, 1763, 
executed a letter of attorney to John Green, authorizing him to 
ſurrender the ſame to the uſe of the ſaid William Watſon for his 
life, and after his deceaſe to the defendant Routledge (who was 
bis nephew by a ſiſter) his heirs and aſſigns for ever; which ſur- 
render was accordingly made, on the 21ſt of the ſame December; 
and William Watſon was admitted thereupon. This was volun- 
tary, and without any confideration ; other than natural love and 
affettion. 

That in the year web, the afar paid his addreſſes to 
Hannah Bell; and a copy of the ſaid ſurrender was ſhewn by 
the defendant..to her and her father ; who thereupon gave their 
conſent to the marriage, which ſoon after happened. 

That William Watſon atterwards, on the 11th of January, 
1773, ſurrendered the ſame premiſes to the v/e of Hugh Watfon, 
the /efſor of the plaintiff 1 in the firſt demiſe, and who was his 
nephew by a younger brother, his heirs and aſſigns for ever; 
and by a deed of the ſame date, executed by William Watſon, 
reciting that Hugh Malſon, upon the propoſal and at the requeſt 
of William Watſon, had come to an agreement with JV; aMiam Wat 
en for the abſolute purchaſe of the ſaid premiſes for the Jum ef 


2001. and reciting the ſaid ſurrender; in purſuance thereof, 17. 
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and fraudu- 
lent ; not So- 
luntary only. 
A purchaſor, 
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protection of 
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fraudulent ſet- 


tlement and 
to ſet it aſide, 
mult be a 
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bona fide, or 
for good con- 
ſideration; as 
marriage; 
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lan Watſon acknowledges the receipt of the 200 J. from Hugh 


IVatfon, in full for the purchaſe of the premiſes; and covenants 
with Hugh Malſon, that he, William Watſon, was owner of the 


premiſes, and had good right to ſurrender the ſame to Hugh t. 


ſon and his heirs; | that they might quietly enjoy the ſame, free 


from jincumbrances; 


would make further aſſurance. There is a receipt on the back 


and that William Watſon and his heirs 


of the rd for the conſideration- money, ſigned by Milliaui 
Wa ahn, and the money was proved to have been paid by Zingh 
Fate 
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ſurrender to him in 1773, #new of the former ſurrender in 1763. 
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Worn to Wiliam Wathin,. at the execution 54 the deed. " Hugh 

Watſon was on the 12th of January, 1773. admitted upon the 

faid ſurrender, and entered into poſſeſſion of the premiſes. 
That Hugh Watſon, ſome time before, and at the time of, the 


That the premiles, at the time of the laſt ſurrender to Hugh 


Watſon, were worth between 501. and 60/. per annum; and the 
inheritance worth between 1800 J. and 2000 I. That William 


Watjon died on the 21ſt January, 1774, and the defendant 


Routledge brought his ejectment; and thereby got poſſeſſion of 
the premiles ; Hugh Watjon then being a priſoner for debt in 


' Carlifle goal, having been committed on or about the 28th 
| April, 1774» and making no defence to the action. That Hugh 


1 


Watſon afterwards took the benefit of the inſolvent debtors act; 
and that Lot hian and Armſtrong, the two leſſors in the ſecond 


demiſe, are aſſignees of all Hugh Watſon's eſtates and effec; 


under the ſaid act, by an aſſignment made the 7th October, 1774. 


The queſtion was, Whether the plaintiffs were entitled to re- 
cover? and if. they were, then a | verdict v was to be entered ac- 


cordingly, 
Mr. Wood for the leſſor of the Slain. The point made by 


the plaiptiffs at the trial was, that the , ſurrender in 1763. 


being merely voluntary, was by force of the ſtat. 27 Ned. 4. 


null and void, in reſpect of the ſecond ſurrender i in 1773 under 


which he claimed; he being therein a bond fide purchaſer of 


the premiſes in queſtion for a valuable confi deratian. E contra, 
it was contended, on the part of the defendant, 7. That the flat, 


27 V. is. 4. does not extend to cophbolds: 35 That a purchaſor 
- For the conſideration of 2001. only, where the eſtate was fairly 
Worth 20001, is not ſuch a purchaſor as the ſtatute meant to 
protect againſt a prior voluntary ſettlement. —aàs to the firſt 
point, the general words of the ſtatute, v2. ** Fm eſtate in lands 
1 tenements, or other berediaaments age: er are in them- 
ſelves clearly large enough to compriſe every ſpecies and deno- 
'- mination of eſtate of whatever quality. If fo, there is no res- 
on in law, policy, or common ſenſe, why they ſhould not be 


* 


-eonftrued to extend to copy holds. The diſtinction upon which 


copyholds, in ancient times, were adjudged not to be within 
the proviſion of ſome of the earlier ſtatutes, 28 the ſtat. of 
Weſt. 2. de danis eonditionalibus, and the ſtat. 13 Ed. 1. of elegits, 


5121484 foreign to this cafe. In thofe times, copyholds were mere 
Aenutes in villenage; the ground therefore upon which they 
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vete held to be excluded, unleſs — mentioned, Was 
for the ſake of the lord, that ſtrangers might not be impoſed 
upon him againſt his conſent. But that reaſon has ceaſed long 
2g0 ;1 and ſo it had, before the ſtat. 27 Eliz. c. 4: copyholds being 
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at that, time, fixed and permanent, ſubject to alienation, and 


to every ſpecics of modification incident to freehold eſtates.—The 
true rule to go by, is laid down in Heydon's caſe, 3 Co. 8. 
where upon debate, in what caſes the general words of an act of 
parliament ſhall extend to copyhold eſtates, it was agreed by the 
whole court, © that where an act of parliament alter the ſervice, 
tenure or. intereſt in the land, in prefudice of the lord or tenant, 
there the general words of ſuch act ſhall zo? extend to copy- 
holds; but if made for the good of the weal public, and #9 
prejudice enſues to the lord or tenant, there, copyholds are with- 
in the general purview of it:“ and accordingly it was there ad- 
judged, that copyholds were within that branch of the ſtar. 
31 Hen. 8. c. 13. which avoids all leaſes by eecleſiaſtical per- 
ſons contrary to the proviitons there made. Now the principle 
of that caſe is particularly applicable to the prefent; both ſtatutes 
being made in ſuppreſſion of fraud; that, to prevent fraudulent 
leaſes; this, to prevent fraudulent grents.— The above rule has 
been the leading principle in all ſubſequent caſes, 4 Co. 26. 
upon the ſtat. 32 Hen. 8. r. 9. againſt buying of tities. 9 Co. 
104. Margaret Padger's caſe, upon the Rat. 4 Hen. 7. c. ag. of 


fines.. 6 Co. 37. upon the ſtatute 13 E. c. 10. Glover verſus 


Capes: 3 Lev. 326. Caribeæw, 205. S. C. upon the flat. 32 
Hen. 8. c. 34. in which latter caſe, the court ſaid, „that the 
„only reafon why copyholds have been adjudged not to be 
„ within the purview of other ſtatutes is, becauſe of their be- 
ing a, prejudice to the lord. But here, no potible prejudice 
Can ariſe to the lord; it can work no alteration in the ſervice, 

- tenure or intereſt of the land; it will vary no euſtom of the 
manor ; nor can any injury ariſe to the tenant. , No reaſon can 
de aſſigned either in policy or common ſenſe why the purview of 
the 27 E!. ſhould not extend to copyholds; it'is for the pub- 
lick weal that it {ſhould ; and except a dium of Blencowe, juſtice, 
Ain tÞe, law / niſi prius 108. there is no caſe or authority:againft 
5h. —The next queſtion is, Whether the conjideration that paſſed 
jn this caſe under the fecond ſurrender, is ſuch a conhderation as 
Will gefent. the firſt voluntary ſettlement ? As to this ord! of the 
++ caſe, i of the facts ſtated are totally immaterial. \.1/, The 


defepdant's marriage ; becauſe it does not appear, that either 


.. Willian Watſun or Hugh Mathon were priiy to the firſt ſurrender 
being 


798 


— — 


Vlichaelmas Term ; 18 Geo. 3. B. R. 


1777. 
* 


werſus 
RouTLEDSE 


| beigg ew: to: the * 8 it and lier father, mae 
marriage. 2dly, That Hugh Watſon had notice of the firſt ſur- 


render. But it has been decided that ſuch notice makes no 
difference; becauſe tlie ſtatute expreſsly ſays, that ſuch fraudu- 


lent conveyance ſhall be void; 5 Co. 60. Gooch's caſe. The 


ſingle queſtion therefore is, Whether a purchaſor for a valuable 
confideration, but ſhort of the Full value, ſhall defeat a mere 
voluntary purehaſor who has given no conſideration at all. Now 


the words of the ſtatute are for money or other good confidera- 


e tion, and they are repeated i in different ſections; 2, 4, 5. But 
in no rt of the ſtatute is it ſaid, the exat? full value muſt be 
given; nor do the words good conſideration” in their natural 


acceptation and meaning import, full value.” All they mean is, 
that a valuable confideration ſhall be given; And ſo are all the 
authorities i in the books. Twine's caſe, 3 Rep. 80. Reports temp. 
Finch 102. Caf. temp. Talbot, 64. 3 Wilſ. 356. Here, 200. 


was actually and bond fide paid, and the receipt of it acknow- 
ledged i in the deed. There is no pretence to ſay that any indirect 
means were uſed to obtain this ſubſequent ſurrender. The party 


Was fit furis, and he has even covenanted for further aſſurance. 
Had the conſideration been merely colourable or nominal only, as 


5s, I admit it would have been bad. But it is a valuable con- 
ſideration bond fide paid by one party and received by the other, 
and therefore clearly. protected by the ſtatute * the prior 
voluntary ſettlement. 

Lord Mansfield. The ſtatute Joes: not has a aha ſet- 
tlement ſhall be void, but that a fraudulent ſettlement ſhall 


be void. There is no part of the act of parliament, which af- 


fects voluntary ſettlements eo nomine, unleſs they are fraudulent. 
To be ſure, it is very difficult againſt fair honeſt creditors to ſup- 


port a voluntary ſettlement. It is laid down in à caſe by Hale 


that a voluntary ſettlement may be good. And the caſes cited 
from Tulbot and Wilſon ſupport that doctrine: I remember a 
caſe before Lord Hardwicke, where a woman who was poſſeſſed 
of an eſtate, and having children by a formet huſband, was 


about to marry again. But before ſhe married, and becauſe ſhe 


was going to marry, ſhe made a voluntary ſettlement of her eſtate 


upon her children. Her ſecond huſband afterwards perſuaded 
her to join in a fale of this eſtate for a valuable conſideration; 


and the queſtion was, whether the ſettlement was void. The 


court held, that her doing a rational act without any intention 
or view of defeating any body, would not render the ſettle- 
ment fraudulent, though it was abſolutely te Ihe 
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name of this caſe was New/tead verſus Serle. I remember another 
cauſe before Sir Thomas Clarke who fat for the Chancellor, where 
the queſtion was, Whether a voluntary ſettlement {boald be con- 
ſidered as fraudulent ? 
Mr. Norton for the defendant; fubmitted Jour points to the 
confideration of the court; alleging, that if he was right in any 
_ one of the four, the defendant would be entitled to retain the 
verdict. Fir, that the copyholds not being within the miC- 
chief intended to be remedied by the act, were not comprehend- 
ed under the general words “ lands and tenements“ uſed in the 
ſtat. 27 El. r. 4. Secondly, that the ſurrender in favour of the de- 
fendant Routledge, though made from the conſideration of na- 
tural love and affection only, was not fraudulent, and therefore 
void, as againſt the leſſor of the plaintiff. Thrrdly, that if ti was 
void, at the commencement, it became good afterwards from its 
being the principal motive and inducement to Hannah Bell's 
marriage with the defendant. And fourthly, on which point he 
principally relied, that the /zcond ſurrender in favour of the leſ- 
for of the plaintiff, was itſelf fraudulent and void, the ſurren- 
deree having had notice of the former ſurrender, and paying no 
more than 200/. for the premiſes, when their real and known 
value was 2000/. In ſupport of the iſt point, he cited 3 Co. 
9. 4. on the conſtruction of ſtat. 13 Ed. 1. which gives an elegit, 
and was "adjudged not to extend to copyholds. Crs. Car. 44. on 
the ſtat. 27 Hen. 8. which transfers the poſſeſſion to the uſe. 
Lut. 1190. on the ſtat. 12 Cer. 2. 24. which enables a father 
to diſpoſe of the guardianſhip of his fon; and Buller's Ni. pri. 
bp. 108.—Of the ſecond point, 2 Vern. 44.—Of the third, Dou- 
glas and Ward, Chan. Caſes 100. 1 Lev. 150. 1 Sid. 134. 
Eg. Rep. 37. Pre. Ch. 275, And of the fourth point 3 Co. 
836. "Gro: Els. 445. 3 Co. 77. 1 Bur. , And 


upon theſe authorities, prayed the court to give judgment for the 


defendant. 

Lord Mansfe!d, after ſtating the caſe, delivered his opinion as 
follows : The queſtion reſerved upon the ſpecial cale is, Whe- 
60 ther the plaintiffs are entitled to recover!“ 

In the argument of this cafe, four queſtions have ariſen, 
THE hf: Whether the ſtat. 27 El. c. 4. extends to Copyhold 
eſtates. If it does, then ſecondly, Whether the firſt deed, of 
1763, is, under all the circumſtances of this caſe, a /raudulent co- 
bing deed within the true intent and meaning of the ſtatute. If it 
is, then the third queſtion that ariſes, is, © Whether the plaintiff 


comes under ſuch a ſettlement within the meaning of that ſtatute, 
8 8 8 > 
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as will entitle bim to PROVE the other ſet aſide ? The fourth 


and laſt queſtion, which however was not made at the bar, but 
which in my mind may ariſe, is, Whether if the firſt deed can- 
not he ſet aſide in foto for the benefit of the aflignees, the bank- 
rupt has any right, as againſt the preſent defendant, to be con- e 
ſidered as an incumbrancer for 200. the purchaſe money? | 

As to the firſt queſtion, there is great reaſon to ſay, ene the 


ſtat. 27 El. c. 4. does extend to copyhold eſtates: But it is 


ſtrange” that ſuch a point ſhould be firſt agitated at this time. 
I ſhould rather think it has been taken for granted, that the 


ſtatute does extend to copyhold eſtates ; becauſe, i in being fo con- 
ſtrued, it can work no prejudice to the Lord; and the object of 


the ſtatute is to fuppreſs fraud. But it is not neceffary abſo- 
lutely to determine that queſtion. I will ſuppoſe for the ſake 
of argument that it does; and ſuppoſing it does, I am Rill of 
opinion againſt the plaintiff in this caſe.— The next queſtion 
then is, Whether the ſettlement of 1763, is, under all the cir- 
cumſtances of this caſe, covinous and fraudulent within the true 
intent and meaning of the ſtat. 27 El. c.4? Now, in that 
ſtatute, there is not a word that impeaches voluntary ſettlements, 
mere] y as being voluntary ſettlements ; but as fraudulent and covi- 


| u. The title of the ſtatute is, againſt covinous and fraudu- 


lent conveyances,” where nominally one man paſſes, and where 
nominally his eſtate is conveyed, to another; but where in fact, it 
is agreed that the grantor ſhall keep it to his own ule, and ſo 
to anſwer other purpoſes. of fraud. 

The enacting part conſiders it in the ſame light, and makes an 
expreſs proviſion againſt ſuch practices, as if they were a crime : 
For it ſays, (Jef. 3.) © that all parties, &c. to ſuch fraudulent 
* grants, &c. who ſhall attempt to defend the ſame, thal] forfeit 
* one year's value.of the lands, &c. ſo purchaſed, and alſo being 
* lawfully convicted, ſhall /xfer fx months impriſonment with- 
„out, Sc.“ But no perſon making a voluntary ſettlement by 
way of prov! Hon for his family, was ever conſidered in that crimi- 
nal light. Where a fraudulent uſe is made of a ſettlement, that 
indeed may be carried. back to the time when the fraud com- 
menced. | 

A cuſtom. has prevailed and leant extremely, to conſtrue vo- 
Juntary. ſettlements fraudulent againſt creditors, But if the 
circumſtances of the tranſaction ſhew it was not fraudulent at 
the time, it is not within the meaning of the ſtatutes, though 
no money was paid. For inſtance, what is generally done in 


marriage ſettlemenis. If a ſather upon the marriage of his 
eldeſt 


3 
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—— 
—— 


eldeſt, ſon, in a ſettlement upon him, makes n to half : 
a dozen, younger brothers after the conſideration of the marriage, 
thoſe remainders are good within the meaning of the ſtatute 


againſt any claim of creditors. And the reaſon is, becauſe it was 


— — 
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a good ſettlement at the time. A father has a right to give his 


eſtate to all his children; ah therefore may fairly ſay, unlefs 
you. agree to theſe limitations, I will not join. Again, a mar- 


riage is had: Suppoſing any relation has money in his hands be- 


longing to the woman; and ſays, I will not pay the money unleſs 


you make a ſettlement.” —A {ſettlement in conſequence is made. 
It is a voluntary ſettlement ; but the court will fay, it is a good 
conlideration,,——Again, the caſe of Neuſead v. Scarie is very 
ſtrong. There a woman going to marry a ſecond huthand, 
makes a ſettlement on her children by her firſt huſband. This 
was a tranſaction very proper at the time, without any intention 
on her part of defeating it afterwards; but on the contrary, mean- 
ing to put the eſtate out of her own power by making the ſet- 
tlement. That made it good, though a voluntary ſettlement. 

One great circumſtance which ſhould always be attended to 
in theſe tranſactions, is, whether the perſon was indebted at the 
time he made the ſettlement: If he was, it is a ſtrong badge of 
fraud. In the preſent caſe it is not expreſsly flated, but I take 
it for granted, that William Fatſon had no children of his own. 
He had different nephews. In 1762, he meant to make, and did 
make, a ſettlement on his nephew by his ſiſter. This was no- 
| torious to the whole country; it was entered upon the records 
of the court, and every body might, and did ſce it. What is the 
conſequence of it? The nephew gets credit; for it is not a ſecret 
private tranſaction: And though what happened previous to the 
marriage, cannot be coupled with this cate, becauſe the know- 


ledge of it cannot be brought home to William or Hugh Watſon; | 


yet it ſhews that that . en which in general | is e to 
happen from an act of this kind. The party gains credit by it. 
And if it gave him credit, he might likewiſe get a marriage by i it. 
He appears therefore publickly for ten years together, with the 
knowlege of his uncle, entitled to the inheritance of his eſtate. 
There is no allegation that Wiiliam Watſon the uncle owed a far- 
thing at that time, or left a ſingle debt undiſcharged at his death. 
On what ground then can this „ ſurrender be conſidered or 
conſtrued, COUINOUS OT fraudulent" With reſpe& to nozrce, in 
the cafe of creditors, it is not material, whether a ſubſequent 
purchaſor has notice or not, of a former fraudulent ſettlement: 
For it has been determined at law and therefore muſt ſtand, that 
A 
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a man's having notice of a former ſettlement which was fraudu- 
lent, fhall not prevent his avoiding it the ſame as if he had been 
ignorant of it: Becauſe if he knew the tranſaction, he knew it 


was void by law +. But there was no notion at that time, that 


_ courts of law, in modern determinations, would have gone fo far 


as they have done, in conſtruing CERES fertlement: fraudu- 
lent againſt creditors. $43 | | 

But in reſpect of voluntary family fekeloments, to be ſure, notice 
varies it much. In the caſe of a latter ſtatute, te Roc ifter Act, 


though it is ſaid there poſitively, © That a regiſtered deed ſhall 
d place of an unregiſtered deed,” from whence it might be 


argued, that if a perſon knew of an unregiſtered deed, it ſhould 


not ſtand againſt him: Equity ſays, if the party knew of the 


unregiſtered deed, his regiſtered deed ſhall not ſet it aſide: be. 
cauſe he has that notice which * act of N end intended he 


ſhould have. 
I. now come to the nn of the Fhird queſtion, 


4 Whether the deed of 1773, is ſuch a deed, as is entitled to pro- 


te tection, and ought to ſet the other aſide. In order to do that, 
it ſhould be a band fide tranſadron, and a fab purchaſe, in the un- 


derſtanding of mankind; or for a good confideration, as a ſettle. 


ment upon a marriage, in conſideration of the marriage; and 


there, ſuch a ſettlement would ſet acide and take place of a former 


fraudulent deed, It is not neceſſary that it ſhould be for 
money: but it mult be a fair 5079 fide tranſaction: If it is colour- 
able only it cannot ſtand. | 

Now, what are the circumſtances of the ſecond ſettlement in 
the preſent caſe ? Manifeſtly a mere contrivance. The plaintiff 


had notice of the former ſettlement. H}illiam Watſon the uncle 


had changed his mind: What was to be done to ſet the prior 
deed aſide? A new one was to be made under ſuch circumſtances, 
and for ſuch a conſideration, as they thought would effectuate the 
purpoſe. They agree therefore, that all affection was to be left 
out; no generoſity to appear or be mentioned: but the plaintiff 
is, „at the requeſt of the ſeller,” to agree to give a price which 
it is to be ſuppoſed Fully: ſatisfies the ſeller. It is a grofs fraud 
and no purchaſe at all: The conſideration of 2004, which is to 
ſupport it as a deed for valuable conſideration, compared” with 
the real value 2000 J. hews it to have been no ene at all; 
but a gt. . 2 60 a 
Then comes the fourth aden hints may ariſe in this caſe, 
“Whether, as againſt the preſent defendant; the aſſignees of the 
LS: - | | plaintiff 
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plintiff Hugh Watſon are entitled to be conſidered as incumbran- 
«© cers for 200/?” As to that, moſt undoubtedly, if William Watſon 
| himſelf had come to be relieved againſt this ſettlement in 177% 
ſaying, it was by colluſion, and a fraud againſt the firſt, he could 


not be relieved without paying the 200/; and the compleat relief 


would be, to put things juſt in the ſituation they were before. 
Hut that is not this caſe ; for here, the plaintiff comes againſt a 
third perſon, whoſe eſtate William Watſon the vendor, could 
not charge with a farthing: And moreover, he comes fraudu- 
lently, with full notice that the eſtate had been ſettled upon 
the defendant ten years. There is no colour therefore to ſet 
up any claim againſt the defendant to this ſum of money. 

Mr. Juſtice Anon. As to the purchaſe money (the 200 J.) the 
aſſignees cannot come againſt the defendant Routledge, but _ 
may come upon the aflets of William Watſon. 

With reſpect to the ſtatute 27 El. c. 4, the caſe in Finch Res. 
102, ſeems to me to bring the deed of 1763, within that ſtatute, 
as being a deed upon good ann But firſt, as to that ſtatute 
extending to copyholds. There are caſes, where the words 
„ lands, tenements and hereditaments,” have been conſidered 
as extending to copyhold eſtates as well as to other lands. The 
reaſon why they have been conſtrued not to be included in the 
ſtatute of Elegit, 13 Ed. 1. the ſtat. 27 Hen. 8. and the ſtat. 
12 Car. 2. c. 24. is, becauſe otherwiſe a prejudice would ariſe 
to the lord, and an alteration of the tenant without his conſent. 
I ſhould rather think this ſtatute did extend to copyholds, than 
not. But it is not neceſſary abſolute'y to decide that point. 

Then, as to the firſt ſettlement being a good one within the 
meaning of the ſtatute 27 El. c. 4. there is no doubt, but when 
William Watſon, the uncle, was admitted to this eſtate, under the 
firſt ſurrender, which he had taken to himſelf for life, with 
remainder to his nephew the defendant in 1763 ; the ſurrender 
was good: And admittance to his own eſtate for life, was an 
admittance likewiſe of his nephew in remainder ; it was no- 
torious, and gave fair credit to the nephew. A great deal has 
been ſaid upon the conſtruction of the ſtat. 27 El. c. 4. Whether 
there ſhould be a jill as well as a bord fide conũderation? It has 
been ſaid that a bond fide conſideration only, is xo? ſufficient 
but it is; and the conſideration need t be full; for a mortgage is 
a good conſideration, though never a full one. The tranſaction 


in 1763, is a very fair one ; but the ſubſequent ſurrender in 


773, from the circumſtances of it, is by no means ſo; for the 
8 oy purchaſe 
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One, under a 
wer reſerv- 
ed in his mar- 
riage ſettle- 
ment to leaſe 
for 21 years 
in poſſe/fion, 
but ot in re- 
werfron, 
grants a leaſe 
to his only 
daughter for 
21 years, to 
commence 
from the day 
of the date. 
' Adjudged a 
good leaſe. 
he word 
from“ may 
mean either 
iac luſi ve or 
excluſi ve; ac- 
cording to 
the context 
and Subject 
matter: And 
the court will 
conſtrue it ſo 
2: to e Fectuate 
the deeds of 
parties, and 
not to de/?rop 
them. 
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purchaſe money, w which is ack TY is not * the n 
ſingly, but likewiſe for the eſtate for life of William Watſon; 


and. the receipt expreſſes. it to be 17 full; whereas, it is not ſo; 


for the value of them both together is found to be, at isa 
2000/. | © 
Mr. J alice ales A he was of the ſame opinion; ha defired 
it might be obſerved, the court gave no abſolute opinion upon 
the firſt queſtion, Whether the ſtat 27 El. c. 4- axtanded) to 
copyholds.” 

Aboburſ Juſtice concurred, 1 
Judgment ſor the defendant. 


Poco n er wor, verſus Duke of Lt x ds. 
HIS was an ifſue to try whether a leaſe made by one Go- 
R dolphin Edwards, to Elizabeth Pugh the plaintiff's wife, 
and only daughter of the ſaid Godo/phin Edwards, by virtue and 
in purſuance of a power reſerved to him under his marriage ſet- 
tlement, was a good and valid leaſe. The power reſerved was © to 
leaſe the premiſes for any term or terms of years, not exceeding 
21 years in poſſeſſion, and not in reverſion, remainder or expec- 
tancy; reſerving the beſt improved rent, Sc.“ The Sabendum 
of the leaſe made, was in theſe words: „To hold to the ſaid 


«© Elizabeth, her executors, &c. from the day of the date of the 


« faid indenture of leaſe for 21 years, &c.”—At the trial of the 
iſſue at the Summer Aſſizes, 1777, for the county of Salop, ſe- 
veral objections were made to the form of the iſſue; but all 
waved by conſent; and a verdict was found for the plaintiff, 
ſubject to the opinion of the court upon the following facts: 
„That Godolphin Edwards being ſeiſed and in poſſeſſion, exe- 
**-cuted the leaſe in the iſſue mentioned, and a counterpart 
* thereof was executed by the leſſee; that the rent of 5 J. te- 
t ſerved by the leaſe, was the moſt and beſt improved yearly 
« rent, that could be reaſonably had for the premiſes: And that 
« the {aid leaſe was in every other reſpect made agreeable to the 
power reſerved to the faid Godo/phin Edwards, excepting in 
the commencement of the term in the ſaid leaſe mentioned.“ 
Upon which, the-queſtion ſubmitted to the court was, Whether, 
the ſaid leaſe, being made to commence from: the day of rhe date 
thereof, the ſame is duly executed Ag to yu terms of the 
above mentioned power 
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Mr. Jones for the plaintiff argued, 1ſt. That the power under 


which the Teaſe in queſtion was made, being a power reſerved 


to the ancient dominion of the inheritance, it ought to receive 
a liberal conſtruction; more eſpecially, as the execution of it was 
for a meritorious conſideration ; V7Z. as a proviſion for an only 
daughter, The preciſe form therefore need not be purſued ; and 
ſo it was expreſsly held in Lord Darlington verſus Pultney, Eaft. 
15'Geo. 3. B. R. * and the caſes there cited. 2. If fo, the vari- 
ance between ** from the date” and“ from the day of the date,” 
if it could be called a variance at all, was not ſuch as ought to 
vitiate the leaſe. In common parlance, they are the ame thing; 
and in Co. Lit. 46.6. and Clayton's caſe, 5 Rep. f. were expreſs- 
ly ſo adjudged. Now it is not diſputed that!“ from the date” is 
a good leaſe in poſſeſſion. Beſides, every fair intendment is to be 
made in fayour of a deed for valuable confideration. The in- 
tention of the parties was clearly to make a leaſe in poſſeſſion. 
If the words uſed therefore, do not neceſſarily exclude the day 
of the date, and create a reverſionary term, the court ought not 
to put a forced conſtruction upon them. A reverſionary intereſt 
is an intereſt to commence after an intermediate intervening in- 
tereſt, and ſuch alone could have been intended to have been 
excepted i in the preſent power. But there is no interval of in- 
tereſt between the end of one day and the beginning of another; 
the law ſays, there is no fraction of @ day; and therefore in the 
caſe of a freehold leaſe, rather than overturn the deed and defeat 
the intention of the parties, the court will preſume livery was 
made the laſt moment of the day. 2 Wilſ. 165. So here, to 
effectuate the intention, the court will preſume the leaſe was 
made the laſt moment of the day. As to the caſes determined 
lately i in, this court, they were determined on the authority of 
the Counteſs of Portland's caſe in the Exchequer ; but there the 
court were equally divided; therefore it ought not to be conſider- 
ed as a,caſe of any great authority. The true rule to go by is, 
the intention of the parties; and here unqueſtionably the intention 
was, to make a leaſe in poſſeſton, and therefore, that conſtruction 
ought to prevail. 

Mr. T. Cooper, contra, for the defendant, relied on the au- 
thorities of Doe ex dim. Bayntun verſus Watten, Mich. 15 
Geo. 3. + Doe ex dim. Gearing v. Shenton,. Mich. 16 Geo. 3. 


B. R. as deciſive of the point. That the objection equally 


applied to chattel leaſes under ſuch powers, as to freehold. 
That the reaſon why in law a freehold leaſe to commence in 
| Futuro 
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1777. 7 is bad, is becauſe the freehold cannot be-in 3 It 
was true, the court had ſometimes avoided the objection in the 
caſe of freehold leaſes, by faying, that till livery, the freehold 
Duke of remains in the grantor ; therefore, where livery has in fact been 
LEED5- made at a future day, the court have adjudged the leaſe good: 
ſo, where the jury have preſumed livery the laſt moment of the 
day. But theſe caſes prove the objection to be good in general, 
that in chattel leaſes, the party is bound by the power; in free. 
hold, by the law. If fo, the preſent leaſe is clearly bad, for the 
court mult intend it to be executed the day it bears date, and to 
take effect immediately; in which caſe, it is clearly a leaſe in 
reverſion. The authorities of Co. Lit. 46. 6. 1 Bulſtr. 177. 
and 5 Rep. 1. are deciſive, that from the day of the date” is 
exclufive ; and if one day might be excepted, twenty or a 
hundred might; and there is no drawing the line. Therefore 
this power is ill executed and the leaſe bad. | 
Lord Mansfield. The caſes that have been determined here, 
went very much againſt my opinion and that of the court, 
But they were determined upon the authority of the Counteſs of 
Portland's caſe, in the Exchequer, ſuppoſing the point to have 
been fettled by that determination. But JI have ſince had oc- 
caſion to reconſider the queſtion. I think the ground upon 
which it went, and the caſes there cited, have been miſtaken. 
It is very fit that a ſolemn judgment ſhould be given upon a point 
that has been ſo much confounded, ——The court ordered it 
to ſtand over. | 
Afterwards, on this day, being the laſt day of the Term, Lord 
Mansfield delivered the opinion of the court, as follows : 
This caſe was an iſſue to try, whether a leaſe made by one 
Godolphin Edwards, bearing date the roth October, 1765, was a 
good, or a bad leaſe. The caſe went down to trial, and ſeveral 
abjadiens were raiſed ; but they were all given up except one, 
which was this; That the leaſe was made for 21 years, to com- 
mence from the day of the date.” It ariſes on a marriage 
ſettlement, in the year 1724, by which a power is reſerved to 
Godolphin Edwards to make leaſes, with many reſtrictions and 
qualifications, and among the reſt the following; * that they 
were not to be in reverſion, remainder, or expectancy :” And 
therefore the queſtion is, Whether this be a leaſe in poſſeſſon? 
And it turns upon this: © whether to commence From the 
| day of the date in this deed, is to be conſtrued incluſive, or ex- 
_— of the Cay it bears date?“ 


3 n 
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1 will firſt conſider it as ſuppoſing this a new queſtion ; and 
that there never had exiſted any litigation concerning it. In 


that light, the whole will turn upon a point of conſtruction of 


the particle rom. The power requires no preciſe form to 
deſcribe the commencement of the leaſe; the law requires no 
technical form. All that is required, is only enough to ſhew 
that it 1s a leaſe in poſſeſſion, and not in reverſion ; and therefore, 
if the words uſed are ſufficient for that purpole, the leaſe will be 
a good and valid leaſe. 

In grammatical ſtrictneſs, and in the niceſt propriety of 

ſpeech that the Exgliſb language admits of, the ſenſe of the word 
« from” muſt always depend upon the context and ſubject matter, 
whether it ſhall be conſtrued incluſive, or excluſive of the ter- 
minus 4 quo: and whilſt the gentlemen at the bar were arguing 
this caſe, a hundred inſtances and more occurred to me, both in 
verſe and proſe, where it is uſed both incluſively and excluſively. 
If the parties in the preſent caſe had added the word © incluſive,” 
or “ excluſive,” the matter would have been very: clear. If 
they had ſaid, from the day of the date inclu/ive,” the term 
would have commenced immediately; if they bad faid, “from 
te the day of the date exe/nffoe,” it would have commenced the 
next day. 

But let us ſee, whether the context and ſubject matter in this 

caſe do not ſhew, that the conſtruction here ſhould be incluſiwe, 
as demonſtrably as if the word © incluſive” had been added. 
This is a leaſe made under a power; the leaſe refers to the 
power; and the power requires, that the leaſe ſhould be a leaſe 
in poſſeſſion. The validity of it depends upon its being in poſ- 
ſeflion ; and it is made as a proviſion for an only daughter. 
He muſt therefore intend to make a good leaſe, The expreſſion 
then, compared with the circumſtances, is as ſtrong in reſpect 
of what his intention was, as if he had ſaid in expreſs words, 
I mean it as a leaſe in poſſeſſion.” “ I mean it ſhall be ſo con- 
* ſtrued.”—If it 1 fo conſtrued, the word rom“ mult be 
iuclu ve. This conſtruction is to ſupport the deeds of parties, 
to give effect to their intention, and to protect property. The 
other is a ſubtlety to overturn property, and to defeat the in- 
| tention of parties, without anſwering any one good end or 
purpoſe whatſoever. And though courts of juſtice are ſome- 
times obliged to decide againſt the convenience, and even againſt 
the ſeeming right of private perſons, yet it is always in favour 
of ſome greater public benefit. But here, to conitrue “ from 
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the day of the date“ to be excluſive, can only be to defeat the 
intention of the parties. If ſuch a conſtruction were right, it 


would hold good, ſuppoſing the leſſee had laid out ever ſo much 
money upon the eſtate; and all would be alike defeated by a mere 


blunder of the attorney, or his clerk. Therefore, if the caſe 


ſtood clear of every queſtion or deciſion which has eriſſed, it 
could not bear a moment's argument. 

Secondly, I will conſider this queſtion upon the th. — 
I have arranged all the caſes that have been determined in Ve- 


' minſter-hall, in order of time; and when I come to ſtate them, 


you will be ſurpriſed to ſee they ſtand ſo little in the way, as 
binding authorities againſt juſtice, reaſon, and common ſenſe. 
All they ſhew is, the great uncertainty of the meaning, and the 


impoſſibility of putting an abſolute ſenſe to hold good in all 


caſes; they are themſelves; ſo _ contradictions backwards and 


forwards. 


The firſt cafe in point of time was in Mich. 4 El. Dye 
218. 6. Moore 40. S. C. This was a queſtion that aroſe upon 


the ſtatute of Tnrollments, 27 H. 8. c. 16; which ſays, ** that 


</the inrollment ſhall be made within fix months next after 
*© rhe date of the deed.” The indenture in , queſtion bore 
date the gth October, 1557; it was inrolled in Chancery on the 


21% March, 1558, which was the /aft day of the ſix months, 


reckoning 28 days to each month; and making 7he gay of the 
date, excluſive. The court held, that the indenture was well 


*«©jnrolled, and that the words ze, after the date of the 
% deed,” were excluſive of the day of the date. This, deciſion 
was in favour and in ſupport of the deed; otherwiſe it would 
have been void. And yet it has been determined, that in a 


note of hand payable ten days after fight, the day of the /ight is 


incliſive n.. Why ? Becaule of the, ſubject matter; that there 


ſhould be no further time to make the demand: and yet after 
the day, and after /ight, is preciſely the fame in language. 


The next caſe, is Clayton's caſe, 5 Coke 1. Mich. 27 El. 
The point in queſtion was, the meaning of the words “ from 
„ henceforth,” which were accounted from the day of the de- 
livery, and as much as to ſay, from the making :" But the 
court held, that“ from the ma#ng” was Again. and from 


W day of the making” was excluſive. | 
The next is, Trin. 39 Eliz. 5 Co. go. Barwick's wy which 


was a demiſe of a freehold leaſe by letters patent © Hen, 


a die confectionis earundum literarum patentium: The day of the 
date was held to be exc/z/ive, and the letters patent therefore void. 
I | In 
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I Mich. 4 Fac. Cro. Jae. 135. Ofborn v. RY % from tbe 3777- 
dale, was held to be, incluſive; and different from the time, + WS 
or day of the date, which is excluſive.—In Tin. 8 Fac. Cro. Fac. Pvev 
258. Llewellyn v. Huliams, it was held, © that from the date” = : 
and “ from the day of the date” meant both exactly the ſame Lesbe. 
thing, and 4974 excluſive of the day. 

The next caſe in order of time is Trin. g Fac. 1 Bulf, 177. 

the very year afterwards ; and there it is ſaid by Fleming, that 
« from the date, includes the day, and, from the day of the date 
excludes it. Now thus the caſes ſtand, down tothe 14th of James: 
They are yes and uo, and a medium between them. But in Trin. 
14 Jac. 1 Rolle's Rep. 387. 3 Bulſt. 204. S. C. Cote Chief Juſ- 
tice, and the whole court, in the caſe of Bacon verſus Waller, 
held, agreeably to L/ewellyn's caſe, Trin. 8 Jac; that * from 
the date,” and“ from the day of the date, meant Soth exactly 
the /ame thing, and 4074 were excluſive. | 

Thus it ſtood then for ettled law by theſe two ſolemnly ad- 
judged caſes, that both meant exactly the ſame thing. So it ſtood 
likewiſe at the time of the publication of Coke's Commentary 
on Littleton, which was about ten years afterwards; and fo 
clear was Lord Cote, in his opinion, that the point was ſettled 
by thoſe two judgments, that he adopts the judgment in po- 
fitive words without reſtriction or qualification; and in Co. Lit. 

46,6. helays it down as text law, that 5% mean the /ame thing, 
and that both are exc/u/7ve. So it ſeems to have ſtood down to Trin. 
24 Car. 1.—At that time mankind began to revolt at ſuch a doc- 
trine. There, in the caſe of Corniſh verſus Catſey, Aleyn 77, Stile 
118. S.C. in an action of debt againſt an executrix, the plain- 
#iff declared upon a leaſe, “from the day of the date“ for ſeven 
years, The leaſe was in theſe words: From the day of the 
.date” for the term of ſeven years, from henceforth next and im- 
mediately following, with a great many other words. It was 
contended, that though from the day of the date” was exclu- 
five, yet the words, © from henceforth, &c.” being added, made 
it znclufive ? and this was objected as a variance between the de- 
claration and the deed. The court left it to the jury: The jury 
threw it back upon the court; and brought in a ſpecial ver- 
dict, ſtating the leaſe verbatim And then the court held, that 


according to the authorities, from the day of the date” was ex- 
cluſive;“ and therefore, the plaintiff had miſtaken his leaſe. 


But at the ſame time they ſeemed ſhocked at its being ſo: For 


ay the court, „if there was a queſtion upon letters patent 
like 
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upon the weight of authorities; 


like Bara 157 8 2 to make che patent 5 the j jut might 
find they were made the laſt inſtant of the day.” oh 
obſerved to get rid of the force of a wrong determination. Juſt 
ſo Sir Eardly NMilmot once did, in a caſe that came before him. 
He left it to the jury to find that livery was made the laſt mo- 
ment of the day.—The authorities therefore of Coke Littleton 
46.6. Bacon v. Waller * and Llewellyn verſus Williams +, were 
at that time grumbled at, as being againſt the ſenſe of mankind, 
againſt convenience and againſt juſtice ; and founded upon ſub. 
tleties that even the ſchoolmen would have been aſhamed of. 
The doctrine they eſtabliſhed was, that both meant the /ame 
thing, and both were excluſive. With reſpect to their both mean- 
ing the /ame thing, unqueſtionably they were right. For what 
is the date“? The date is a memorandum of the day when 
the deed was delivered : In Latin it is © datum”: and © datum 
* tali die” is, delivered on ſuch a day. Then in point of law, 
there is no fraction of a day: It is an indiviſible point. What 
is * the day of the date”? It is © the day the deed is delivered.” 
FE The date” therefore, being alſo defined to be the day the deed 
is delivered; the date” and ** the day of the date” muſt be the 
ſame thing. The day of the date, is only a ſuperfluous expreſ- 
ſion. It is impoſſible in common ſenſe to diſtinguiſh the one 
from the other. Date” does not mean the hour or the minute, 
but the day of delivery: And in law there is no fraction of a day. 
As to the other point, that * from” ſhall in all caſes be con- 
ſtrued to be excluſive, it is contrary to the common ſignifica- 
tion of language: And for courts of juſtice to determine words 
againſt the intention of parties, and againſt the generally re- 
ceived ſenſe and acceptation of the words themſelves, is laying a 
ſnare to entrap mankind. Uſage decides upon the force of lan- 
guage ; and with reſpect to this word, has imprinted on the un- 
derſtandings of men in general, in their tranſactions in life, the 
ſenſe that I now put upon it: Whilſt courts of law underſtand 


it in a totally different ſenſe. 
Thus it ſtood down to the 6th year of William and Mary. "A 


caſe then happened of conſiderable property, and not merely a 


queſtion of pleading . It aroſe upon a prebendal leaſe to com- 
mence, from the date of the indenture. The ſucceſſor withed to 
avoid it on the ground of its being a leaſe to commence in u- 
The caſe was ſeveral times argued; againſt the lea ſe, 
and in favour of it, upon the 


ground of the intention of the Parties, „t res magis valeat 
quam 
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40 quam pereat.” * vera arguments, Treby, Chief Juſtice, 
at firſt, from the ſtrength of reaſon, was for ſupperting the 
leaſe; and then, ſtaggered by the weight of authorities, changed 
his opinion : But when the judgment was given, he abſented 
himſelf. Powell, Junior at firſt followed the authorities ; but 
afterw ards came over to reaſon; and at laſt it was agreed, by Ne- 
ville and, the two Powells, that * from the date” ought to be con- 
ſtrued incluſs ve, and therefore, that the leaſe was good Now tho' 
there was ſomething. ſaid in the argument as to the diſtinttion 
between the date, and the day of the date, the authorities ſaid 
they. were the ſame; and yet this determination went to the 
matter of right in the queſtion and ſupported the leaſe. 

The next caſe after this was Trin. 11 Wm. 3. 1 Lord Raym. 
480. It was upon a policy of inſurance dated the 3d Septem- 
ber, 1697, upon the life of Sir Robert Howard, for a year, from 
the day of the date” of the policy. Sir Robert died upon the 
zd of September, 1698, at one o'clock in the morning: And Holt 
Chief Juſtice held, that from the day of the date was exclufve : But 
1: held, that the inſurer was liable, becauſe in law there 1s no frac- 
tion of a day ; ; and Sir Robert died at one o'clock in the morning, 
whereas to vacate the policy he ſhould have lived till twelve 

o'clock} at night. In that caſe there was no argument to be 
drawn, from the ſubject matter ; for in the policy it was totally 
indifferent when it ſhould begin: The argument rather was, 
chat it ſhould begin the day after. In the next place it would 
have included the inſurance if it had begun that day. Lord 
Chief Juſtice Holt ſeems to have conſidered it as a favourable 
caſe for the inſured; otherwiſe he would not have had recourſe 
to the old maxim of law, that there is zo fradlion of a day. He 


cited a caſe * Where it was held, that if a man lived to the eve. 
of the anniverſary of his birth, no longer even than ti! one 


o'clock: in the morning of that day, and made his will, by ha 

ing touched the verge of the day, it was the ſame as if he 
had compleated the whole day; and the will was declared a 
good one. That exiſted as law; but Holt in his application 
of it turned it the other way. I look upon this caſe, as of very 


little authority; There being no argument from the ſubbject 


matter... 


Another caſe happened ſince, in il. 4 Anu. Seignorett verſus. 


Neguirg—2 Ld, Raym. 1241. This caſe, though a very mate- 
rial caſe, w was not cited in the Exchequer, the preſent point not 


being the queſtion litigated, but ariſing out of ſome col lateral 


3 | matter; ; 
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matter; and dierenden the 5 Lo not t led counſel. 4% it. 
It Was upen & point of pleading; and. the whole court. held, 
that to aver that a contract was to commence ** with, the day 


of the dates was the ſame thing as to aver that it commenced 
fran the day of the date.” Holt Chief Juſtice ſaid, that © from 
the date” was zrc/r/ive ; and ſo, was the ſame as with the Atte; 8 
but that from the day of the date” was excluſive.” But Powell 
ſai J, that * from the date” and © from the day of the date” had been 
-ndjudged to be the fame in the Common Pleas. That caſe in the 
Common Pleas is not to be found. It could not be the caſe of 


Hutter v. Afb. But all the court determined, that from the 
day of the date“ was the ſame as 42o:th the day of the date, and 
inchuſi ue. If * from the date therefore is incluſive, it mult be 
the ſame as © from the day of the date.” — I have been ſup- 
plied with another caſe this morning by Mr. Juſtice Aſton : 
The name of it is Thompſon v. Vanbeek, before Lord Hardwick: 
in Mich. 1736. It was an action brought upon an uſurious con- 


tract, and the queſtion turned upon a point of pleading. The 


rule laid down by Lord Hardwricke in that caſe ſhews that he 


went upon the fame principle, and reaſoned juſt as Ido now; that 
*. the conſtruction muſt always depend upon the fubject matter.“ 


N. B. Here, Mr. Juſtice Aſton ſtated this caſe from his own 


note as follows: Thompſon verſus Vanbeeł was never determined; 
but as it ſtood the caſe was this: It was an action on the ſta- 
tute of uſury. The declaration ſaid . giving day of payment 
from the 26th.” Upon the evidence it appeared, that the bond 


was given on the 27th. The queſtion was, Whether, as the de- 
claration ſtated ** giving day of payment rom the 26th,” this 


was à variance? That depended upon whether the word ** from,” 

ſhould: be conftrued #nclufive of the 26th, or exclufive, What Hard- 
icke ſaid was this. The computation is to be made from the 
ee time of the act done; and though there are a variety of con- 
ſtructions of the word from, yet it depends entirely upon the 
nature of the thing; and that it ſhould ſo depend is the right rule. 


The conſideration for the intereſt paid, is giving day of payment. 
I think it includet the day; and my reaſon: is, that it would 
be 2 ſtrange conſtruction to ſay, that the day of payment ſhal! be 


antecedent to the time of advancing the money: ſo ut res, magis 
valeut quam pereat, it is incluſive. —But the caſe was never decided. 
Thus ſtood all the authorities down to the year 1743; a 


period of two hundred years; not much to the honour of the 
Learned in Weſtminſter- ball, to embarraſs. a point, which a 
3 plaia 
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plain 1 man I common ſenſe and Under wann would have no 
difficulty 3 in conſtruing. 75 118058 
Ibefe then Epen a caſe of telt litigation in the Ercbe- 
{ uc, which aroſe thus: Lord Pembroke had got a leaſe from the 
crown, of a ſpot of ground in Privy Garden, and had built a 
houſe upon itat a great expence. The Counteſs of Portland had 


alſo a leaſe of an adjoining ſpot, and had built her houſe next 


to Lord Pembroke' 8s: There was another houſe belonging to the 
Ducheſs of Portland, adjoining Lady Portland's: All three 
held under the crown. Between the three houſes and the river 

Thames, there was a terrace, which had been part of the Queen's 

arden. Neither of them thought of applying for the terrace; 


and it would have been thought invidious to have done ſo. It 


was to be in common.—Upon the circumſtance of this terrace, 
Lord Pembroke laid out a conſiderable ſum of money upon his 
| houſe. At the expiration however of her leaſe, the Counteſs of 
Portland applied to renew; a new leaſe of 50 years was granted, 
in which, without notice to Lord Pembroke, ſhe got the terrace 
inſerted and added. When Lord Pemhroke heard of it he was 
much offended ; but ſtill more ſo at the uſe that was made of it; 
for the Counteſs planted trees, which if they had grown up 
would have intercepted Lord Pembroke's view; however ſome 
fatality attended them, for they all died after a certain time, 
Lord Pembroke wanted to avoid this leaſe ; not to take away Lady 
Portland's houſe, but to get back the terrace, and leave it in the 
ſtate it was before. Application was accordingly made to the 
officers of the crown about it; an! at laſt the Attorney General 
was directed to file an information for the terrace; and an infor- 
mation was accordingly filed in the Exchequer, A variety of ob- 
jections were made to different fiaws, ſuppoſed in the leaſe; 
but the principal objection was founded upon the civil liſt act, 
1 Ann. ft. 1. c. 7. which directs, that all leaſes to be granted of 
wy of the crown lands ſhall be void, unleſs made to commence 
« from the date or making.” This leaſe was made to commence 
« from the day of the date or making.” Upon this it was ar- 
gued for the crown, ** that the date, and the day of the making 
« were incluſive, and that the act of parliament. had expreſsly 
declared the leaſe ſhould be in thoſe terms; but, that rom the 
% day of the date was excluſive; and therefore, the leaſe was, void 
4 fox the variance.” On the part of the Counteſs it was contended, 
that „ from the date,“ and“ from the day of the date, were 
bark the lame. Upon the argument, all the caſes were cited that 
have been now cited, except the two Ihave mentioned. 5 
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Sit Thomas Parker and Mr. Baron Reynolds were of opinion, _ 
the objection, that it was a void leaſe, becaufe it commenced 77 fu 
turo. The two other Barons were of a different opinion upon this 
point; but upon another point, they were of opinion the leaſe was 


void. Sir Thomas Parker and Mr. Baron Reynolds to the contrary; 
- ſo that, for different reaſons, they were all of opinion the leaſe was 


void. Upon a caſe which happened in this court ſince“, this 
caſe between Lord Pembroke and the Counteſs of Portland was 
mentioned. Upon memory, as the judgment appeared to me in 
ſo unfavourable a light, I took it for granted, that the court hag 
been as it were compelled by the weight and force of authorities, 
But now I will tell you why I change my opinion, after having 
determined the caſe of Doe verſus Vatton, as I then did, out of a 
great veneration for Sir Thomas Parker, and becauſe I did not care 
to ſet up an opinion of my own mind againſt a folemn judgment. 
Sir Thomas Parker intending to favour the world with the publi- 
cation of ſome caſes that were adjudged in his time, he did me 
the honour to deſire I would peruſe them. I have done fo; and 
reading a very elaborate report of the Counteſs of Portland's caſe, 
brought back to me, in a regular view, the whole doctrine upon 
the preſent ſubject. There I ſaw how the authorities ſtood ; how 
the reaſoning ſtood; and I likewiſe found another thing mentioned 
in that caſe, which ſeems to me not to have been properly ar- 
gued at the bar by the counſel in ſupport of the leaſe, It is 
this: The parties concerned had ſearched all the leaſes from the 
time of the civil lit act, down to the moment of that, upon 
which the queſtion was then in agitation ; and they were nearly 
half the one way and half the other; eighty were granted “ from 
<< the date or making,” and above ſeventy from the Gay of the 
e dete or making.” All theſe leaſes had paſſed the great ſeal, 
and likewiſe the feal of the Exchequer. The argu nent drawn 
from this circumſtance was, that uſage ſhould get th better and 
prevail over the act of paritiament ; which was in fag an admiſ- 
fon at the fame time by implication, that“ from the day of 
« the date“ was contrary to the act. It ſtruck me in 2 different 
light; which is, that the queſtion turned upon the conſtruction 


of the Eng/;/h words, and what ſenſe they bore. If I was right, 


nothing can be ſo ſtrong as that all the officers of ihe crown 
who had been concerned in making theſe leaſes looked upon the 
words as ſynonimous, and ſuffered them to pals and repaſs un- 
noticed. It is demonſtration, that by uſing both indifferentl, 


they underſtood them to be 647h - x" bing. 
1 4 
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e e to Sir Themas Parker, and fourid my opinion 
ſupported by Sir Earaly Wilmot, Sir Thomas Parker, with that 
candour Which always accompanies great abilities, gave ſo far 
way to it, that he had doubts upon the determination: He 
therefore ſuppreſſed the report of, The Attorney General ver/us 
the Counteſs of Portland. And I would not have produced it 
vpon this occaſion, but that he has given me leave to mention 
his name as approving of the preſent determination : This re- 
lieves me from the difficulty I ſhould haye had in difering from 
his authority. 

To conclude: The ground of the opinion and judgment 
which I now deliver is, that rom may in the vulgar uſe, and 
even in the ſtrict propriety of language, mean either inclaſve or 


excluſive: That the parties neceſſarily underſtood and uſed it 


in that ſenſe which made their deed effectual: That courts of 


juſtice are to conſtrue the words of parties ſo as to effectuate their 


deeds, and not to deſtroy them; more eſpecially where the 
words themſelves abſtractedly may admit of either meaning. 


If there was nothing more in the queſtion, than that all the 


law officers concerned, had, in the above mentioned caſes, con- 
ſidered the two expreſſions as iynonimous ; that would be ſuffi- 
cient to guide my opinion: Therefore let there be judgment 
for the plaintiff, _ 

I ſhould fay further, that inſtantly, upon what paſſed between 
Sir Thomas Parker and myſelf, I acquainted ſome of the coun- 


{el at the bar that there was a change of opinion, as to the au- 


thority of the caſe in the Exchequer. 


The End of MICHAELMAS Term. 
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court, was ſentenced to be ſet in the pillory at Hindon. 


Hilary Term 


18 Geo. 3. B. R. 1777. 


RE x ver/us BENJAMIN CHOLSEY. 


"HE defendant had been convicted of groſs perjury, before 
Ja committee of the Houſe of Commons, ſitting upon the 
Hindon election; and when brought up for judgment in this 
X A rule 
was thereupon made upon the marſhal to carry him down to 
Hindon, and upon the ſheriff of Wilis, to ſet him in the pillory. 
The tipſtaff accordingly carried the defendant down, and having 


done fo, applied to Mr. Beckford, the proſecutor, , to be repaid 


his expences, and alſo for a compenſation for his trouble; the 


whole demand amounting to five guineas, which Mr, Beckford 


refuſed to pay. A rule was therefore moved for and made 
upon him, ** to ſhew cauſe why he ſhould not forthwith pay 
e the faid Ho//oway, the tipſtaff, his ſaid expences, &c.” 

Mr. Dunning now ſhewed cauſe, and inſiſted that the proſe- 
cutor was in no reſpect liable to this charge. That the proper 


mode was for the marſhal to receive the amount of the expences 


actually incurred, and the fee for the tipſtaff's trouble, if he 
were entitled to any, from the ſheriff of the county to which the 


defendant had been carried, and for the ſheriff to reimburſe him- 


ſelf by charging the whole to the county. 

Mr. Wallace contra, in ſupport of the rule, ſaid, it had > 
been the conſtant practice, where perſons were pilloried jn Mid- 
Aeſer, for the proſecutor to bear all the charges attending the 
execution of the ſentence ; and there could be no reaſon there- 


fore why the proſecutor ſhould not in like manner defray. the 
hase in this caſe. | 
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The court were very clear that this charge could not be 
brought into the ſheriff's account and allowed upon his cravings, 
as the expences of erecting the pillory, ſetting the criminal upon 
it, and ſuch like expences diſburſed by the teri himſelf, on 
his own account, are; and ſaid, whatever the private practice of 
proſecutors might be, the caſe happened ſo ſeldom that no uſage 
or cuſtom could have obtained in it; and therefore, as there was no 
eſtabliſhed fee or adjudged preckllent i in ſupport of ſuch a demand, 
they could not interfere to enforce the payment by a rule of court. 
But recommended it to the proſecutor to pay the money.—Mr. 
Dunning ſaid, his client, Mr. Becgſord, would have no objection, 
when it was no longer demanded as a right. 


PRICE ver/us FLEICURR et a, 


TN this caſe, which was an action againſt the executors of Sir 

John Afiley, for breach of covenant, for quiet enjoyment 
under a leaſe, the declaration ſet out the whole leaſe verbatim. 
Mr. Bower therefore moved that it might be refered to the 
Maſter to ſtrike out the ſuperfluous matter in the declaration, 
with coſts, agreeably to the rule laid down by the court, laſt 
term, in the caſe of Daundaſe v. Lord Weymouth. ſupra, 665. 
The court ordered it to be refered to the Maſter ; and Lord 
Mansjield ſaid, ** the next inſtance of the kind that came before 
the court, he would enquire who drew the declaration.” 


COOH verſus JONES, 


1 "HIS came before the court upon a rule to ſhew cauſe why 

the judgment entered up on a warrant of attorney, given 
by. the defendant in this caſe, ſhould not be ſet aſide, and why 
the proceedings on the /c:re facias ſhould not be ſtaid, upon this 
ground ; that the conlideration upon which the warrant of at- 
torney had been obtained, was corrupt and uſurious. 

Mr. Mausfeld againſt the rule. This court will not interpoſe 
unleſs where the plaintiff would otherwiſe be entitled to fue out 
execution immediately. But here, the time being elapſed, no 
execution can iſſue till after judgment had upon the /cire ſucias; 
to which, if warranted in fact, the defendant may in the mean 
time plead the uſurious contract in bar, 
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Lord Mangfeld. The defendant can plead nothing in bar of 
the /cire facios, which he might have pleaded to the original 
action. The judgment in this caſe is a judgment confefied on 2 
warrant of attorney ; ſo that the party had no opportunity of 
pleading. And is without relief unleſs the court interpoſes *. 
The court ordered the rule to be enlarged, and an iſſue was 
directed to try, whether the contract upon which the warrant of 


attorney was given, was uſurious. 


RE x verſus JoRHN Hart. 
FE* HE defendant had been convicted in Freble the value of 
1 520 lb. weight of Zea, upon an information exhibited 
before two juſtices of peace, ſetting forth that the ſaid tea had 
been ſeized as forfeited, for unlawful importation, together with 
the packages, Sc. and alſo a cart and tuo horſes uſed in remov- 
ing the ſame, Sc.“ for that“ he the ſaid oh Hale did know- 
* ingly harbour, keep and conceal, and permit and ſuffer to 
* be En64w7ngly harboured, kept and concealed, the ſaid tea, &c, 
*« ſo unlawfully imported, contrary to the form of the ſtatute, 
© Ce.“ f—The cart and horſes, and the tea, were alſo by 
the ſame conviction adjudged to be forfeited ; but the penalty 
of treble the value of the tea, which ente to 681/. 74. 6 d. 
was mitigated to 1901. 

Upon the conviction being removed into this court by writ * 
certiorari, a rule was obtained to ſhew cauſe, why the ſame 
ſhould not be quaihed, the juſtices having improperly proceeded 
to convict the defendant in reble the value of the tea, for know- 
ingly harbouring, &c. without ſufficient evidence to warrant 
thei in fo doing. And now, upon ſhewing cauſe, the evidence 
appeared to be, „that the witneſſes, in a field, about a quarter 
of a mile from the defendant's houſe, and which field they all 
ſwore they believed to be in the defendant's occupation, ſaw two 
of his ſervants loading the tea in queſtion, into a cart with two 
horſes, which one of the witneſſes likewiſe {wore were the de- 
fendant's. Another witneſs ſwore, that in a converſation with 
the defendant, he ſaid © it was unfortunate for him, that his ſer- 
„ vants had taken his cart and horſes without his knowlege :''— 
The defendant, upon being called upon to anſwer the charge, 
declared *©* he knew nothing of his ſervants having the tea; but did 


not produce either of the ſaid two ſervants who were concerned 
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10 loading the ſaid tea into the cart, or any other evidence what- 
ſoever in proof thereof; nor did he prove that the duties charge- 
able upon the ſaid tea, had been ever 5 Pd or ſecured, as by law 
they ought to have been. 

Upon ſhewing caſe againſt the above ads. ſo much of the con- 
viclion as related to the penalty of rreble the value of the tea, 
was quaſbed; but the reſt, as to the condemnation of the tea and 
the cart and horſes, was adjudged good. 

N. B. It ſeemed to be the opinion of Mr. Davenport, Who 

was of counſel for the defendant, that a conviction could not be 
adjudged bad 1n part, and good for the reſt, But for the benefit 
of his client, he conſented to this mode of acccommodating the 
diſpute ; and a rule was accordingly made as above. 


Da Cos rA ver/us JoN ES 


HIS was an action of af/ump/it, upon a wager between 
the plaintiff and the defendant, upon the ſex of Manſieur Le 
Chevalier D' Eon; and who was ſo deſcribed in the declaration, 
which ſtated, that the defendant on the 4th of October, 1771, in 
conſideration that the plaintiff would then and there pay him 
ſeventy-five guineas, undertook to pay to the plaintiff ee Hun- 
dred pounds, in caſe the Chevalier ſhould at any time prove to be 
a female. 

There were other general counts for money lent, money laid 
out and expended for the uſe of the defendant, and money had 
and received by the defendant to the ule of the plaintiff. Plea, 
Nen afſumpfit —The cauſe was tried before Lord Mansfield at 
Guildhall, at the fittings after Michae/mas Term, 1777, when 
the jury found a verdict for the plaintiff, damages 3oo/. coſts 
405, Mr. Bearcroft, of counſel for the defendant, had moved on 
the ſecond day of this term to arreſt the judgment ; and if he 
ſhould not ſucceed in that, then that the defendant might be at 
liberty to ay the proceedings; and obtained a rule to ſhew 
cauſe. This motion was grounded upon an objection he took 
at the trial, that the plaintiff ought not to recover, becauſe it 
was a wager upon a queſtion tending to introduce indecent evi- 
dence, To this it was anſwered, that the objection, if founded 
at all, appeared upon the record; and Lord Mansfield being of that 
opinion, the objection was then over-ruled. Afterwards, on 
Tueſday, the 27th of January in this term, Lord Mansfield men- 
tioned this caſe, and applying to Mr. Bearer9/t, ſaid, he under- 
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ſtood his only objection was, that the queſtion led to rn 
evidence. But his Lordſhip added, there is another ground, 
which does not appear ſo ſtrong upon the. record as upon the 
evidence; which is, that it materially affects the intereſt of a 
third perſon. If Tam right in that objection, the plaintiff ought 
to have been nonſuited. Therefore I mention it, that you may 
move for a new trial at the ſame time, and fo take in the whole 
of the queſtion.” —This addition was accordingly made to, the 
„„ 
Mr. Wallace, Mr. Buller, and Mr. Dunning now ſhewed cauſe, 
and argued, that by the law of England, wagers upon every poſ- 
ſible ſubject are law ful; ſuch only excepted, as are ſpecially pro- 
hibited by poſitive ſtatute : vir. wagering palicies upon ſhips, 
Sc. intereſt or no intereſt, and ſuch as are made void by the 


. Natutes againſt gaming. But even theſe. were lawful antecedent 


to the ſtatutes that reſtrain them. Every other ſubject there- 
fore, remains open to this fpecies of contract, as it did at com- 
mon law. And there, whether the parties were intereſted or 


not, was totally immaterial. But if it were material in this 


caſe, the parties certainly were intereſted from the moment of 
ſubſeribing to the policy. Any objection however to the lega- 
lity of a wager is idle, when it is conſidered, that even courts 
.of juſtice have adopted it as a form of legal proceeding, and try 
all feigned iſſues in that ſhape. The ſingle queſtion therefore, 
is, whether the /zx of a perſon is an improper ſubject of a wager. 


And ift, As to the objection, that it tende to introduce indecent 


evidence: No doubt, many ſuch wagers have exiſted. Inſurances 
upon the ſex of children unborn, are frequent. Maſter Hafſord's 
policy upon Lady Lagz's child, if it had been brought to trial, 

would equally have led to indecent evidence: But no one ever 
thought it void, or objectionable on that account. In pedigrees, 
it is not uncommon for the ſame ſort of evidence to ariſe. Sup- 
poſe a wager, whether a particular act was done by a nan or a 
aooman; or a life inſurance, with an exception as to a particular 
dijeaſr'; the diſcuſſion of theſe, and many other ſubjects might 
involve the greateſt indecency. But courts of juſtice do not 
reject the contracts of parties, becauſe the ſuhject matter of them 
happens to be indecent or indecorous. W hat can be a greater 
violation of all decorum, than for two ſons to run their fa- 
ther's lives againſt each other: And yet the caſe of the Earl of 
March v. Pigot. Trin. 11 Geo. 3. was entertained, and ſolemn- 
1y adjudged in this court, in favour of the contract, without 
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a ought or idea of its was liable to any ſuch objectiop. 
In the cafe of Jones v. Randall. FBI. 14 Geo. 3. B. R. * which 
was a wager upon the event of a ſuit then depending, and part 
heard before the houſe of Lords, the objection of its being con- 
tra bonbo mores applied i in the ſtrongeſt manner poſſible; beckuſe 
the effential requiſite to the validity of a wager, namely, that 
there ſhould be an equal chance of winning or loſing, could 
only exiſt in that caſe upon the ſuppoſition, that the houſe were 


ſo ignorant as not to know the law, or, knowing it, were ſo pro- 


fligate as to decide contrary to law. But the court were clear 
in over-ruling the objection, and confirmed the contract. Here 
however, the objection is not even warranted by the fact. For 
the ſubject matter was not only capable of being proved, but 
has been proved in three ſucceſſive trials, without indecent evidence. 
The time to have objefted would have been, when any ſuch 
evidence appeared; not becauſe it poſſibly m7g4t appear. There 
is nothing therefore in this objection ; and if there were, it is 
in this caſe premature. 2dly, As to the poſſibility of its ad. 
ing the intereſt of @ third perſon ; that objection perhaps may 
hold, where the proceedings are merely fictitious or colluſi ve, 
and where they are {ct on foot for no other purpoſe than to injure 
a third perſon who is innocent; as in Muilman's caſe. But the 
ground upon which the court interferes in ſuch a caſe is, that 
the proceedings are a contempt of the court; and therefore, at 
the. inſtance of the party liable to be injured, the court will 
ſtay them and puniſh the-contempt. So, if this had been a 
mere contrivance to affect an innocent perſon, the court might 
have conſidered it as a contempt, But the caſes are totally dif- 
ferent. This is a fair ond fide wager, made no leis than ten 
years ago, without the ſmalleſt intention of affecting the Cheva- 
lier D'Eon in the {lighteſt degree. The filence of the parties 
till this time, clearly ſhews 7hat : And even now, the action 
would not have been brought to trial, but for the evidence fur- 
niſhed by the Chevalier herſelf in her diſpute with Demorand. 
But in what manner can it affect her? There is nothing eri- 
minal in having aſſumed the habit or the form and character 
of a man, and having ſought the hattles of her country or ſerved 
it as a miniſter of ſtate. But if it is criminal, the conſequences 
arifing from it are the effect of her own conduct. She has 


impoſed upon the world by aſſuming a character that did not 
belong to her.; and therefore, ought not to be protected in con- 


+ Reported in Caſes temp, Hardwicke, 237. 
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tinoing the cheat. So that, either way, WM abjection. falls to 
the ground. And if the Chevalier could not avail herſelf of it, 
a fortiori the defendant, who is an indifferent perſon, cannot, 


But is. it not every day's practice for #4;rd perſons to be affected, 


and very materially fo, by trials in the common and ordinary 
courſe of juſtice ? What could be more painful to a father, than 
to have a wager upon his own life laid by his fon, publicly can. 


vaſſed and diſcuſſed in a court of juſtice? A wager was lately 
tried upon the place of nativity of the Ducheſs of Hamilton and 


her ſiſter, whether it was. in Exg/and or Ireland; which pro- 


duced an enquiry that aſcertained their ages: A very ſerious in- 
convenience probably to them, but it would have heen no ground 
for ſtaying the regular proceedings of a court of juſtice, But 
here the objection itſelf fails, becauſe all the public characters 


which the Chevalier has filled, are paſt. As there is no ſubſtan- 


tial objection therefore, either upon principle or authority, nor any 


founded in fact, to bar the plaintiff's right of action in this calc, 


the verdict ought to ſtand, and the rule be diſcharged. . 
Mr. Bearcreft and Mr. T. Cowper contra, in ſupport of the 
rule.—There is ſufficient foundation for ſtaying the proceedings 


upon both objections; and the ground is this: that to permit 
ſuch a wager to be diſcuſſed in a court of juſtice, is contra bongs 


mores. I. it tends to introduce indecent evidence, where it is 
not neceſſary for the purpole either of civil or criminal juſtice, 
upon a queſtion, in which the parties have no intereſt whatever 
but of their own creating. 2. It tends to violate the peace of 


ſociety by exhibiting a third perſon, who is innocent, in a ridi- 


culous and contemptible light to all the world, and to break in 
upon his private comfort and peace of mind Wagers of this 


kind, are in themſelves a national diſgrace. Ought it to be en- 


dured in any country, that two perſons ſhall lay 2 wager upon an 
indecent ſubject, and then call upon the higheſt court of juſtice 
in the kingdom to determine ſo improper a queſtion? To obviate 
this objection it has been ſaid, that in point of fact no indecent 
evidence was given in this caſe: But that is not ſtrictly ſo. The 
trial certainly was, and in the nature of it could not but be, inde- 


cent. And it is upon at, the objection turns: Not, whether the 


language of the witneſſes, or the mode of conducting the ttial, 
was indecent; but whether the nature of the ſubject was ſuch, 
that the moſt.guarded caution and warineſs in the mode of ex- 
preſſion, could not prevent indecent ideas from ariſing our of the 


cauſe. Where the purpoſes of public Juſtice require that in- 


decent 


Hilary Term 18 Geo. 3˙ B. R. 


733 


r 


decent evidence ſhould be given, as upon an indictment for a 
rape, the court muſt of neceſſity ſubmit to the inconvenience; 
otherwiſe crimes would go unpuniſhed, and offenders eſcape. 
So, if neceſſary to the deciſion of private wrongs; or to the rights 
of individuals. Mr. Juſtice Burnet therefore was clearly wrong, 
(and it is not diſputed that he was ſo) in refuſing to try the action 


of defamation before him, in which a woman charged a man 


with having proclaimed to the world, that ſhe had a defect in a 
particular part of her body. The detendant by way of plea 
juſtified, averring that it was true ſhe had ſuch a deſe&t. When 
the cauſe was called on, Mr. Juſtice Burnet threw the record 
out of court. But the plaintiff was an injured perſon : Therefore, 
he certainly ought to have entertained the ſuit.—Sauppoſe a queſ- 
tion were to ariſe upon the right of inheritance of an hermaphro- 
dite, who, Lord Coke ſays, ** ſhall be heir, either as male or fe- 
male, according to that ſex which prevails x.“ For the fake of 
private juſtice it would be neceſſary to hear and decide upon the 
fact. So, in the caſe of a particular diſcaſe excepted out of a policy 
for life. But not, if it were a mere voluntary wager, whether 
ſuch a perſon was an hermaphrodite, or had a particular diſorder. 
No more would the court tolerate a wager, as to the cauſe why 
a married woman did not* breed. And numberleſs other in- 
ſtances. might be put. So palpable is the objection, that it 


is impoſſible to illuſtrate it by particular cafes without falling 


into indecency. 2. It affets the peace and comfort of a third 
perſon, and, as ſuch, the peace of ſociety. The caſes to which 
this has been compared, bear no ſimilitude to it. There is no 
_ ridicule attending a wager upon the ſex of an unborn child. In 
the caſe of the Earl of March verſus Pigott, the reproach did 
not fall upon thoſe who were the ſubject of the wager, but upon 
the parties themſelves who laid it.— Jones v. Randal was a hedg- 
ing wager by a party who was intereſted ; it reflected on nobody: 
The event was quite uncertain; and the court determined that 
there was no objection to it, either in morality or policy. (Lord 
Mansfield. Never was a queſtion more doubtful how it would 
be decided till it was actually determined.) Bat in this caſe, the 
intereſt of D Eon, as well as his private feelings, are moſt mate- 
rially affected. By the inveſtigation of his ſex, he may be expoſed 
to ridicule and contempt: And if, as was aſſumed in the argu- 
ment; it goes to prove him an impoſtor, it is adding infamy to 
ridicule. It can never be, that mere volunteers in a wager ſhall 
be permitted wantonly to expoſe to the public view, every defect 
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ab perfection of thoſe they think fit to ſele& of for the PIR 
and'in aid of the enquiry, diſturb the peace of whole families, by 
calling confidential friends, profeſſional attendants, near rel. 
tions and neceſſary attendants to give teſtimony of the fact.— 
Therefore, upon principles of juſtice, the court, will now do, 
what ought to have been n at the 94 allow ws ob. 
jection. 

Lord Mansfield. This nk; upon the trial of the firſt: cauſe, 
made a great noiſe all over Europe : And ſoon afterwards I own 
I was ſorry, that the anſwer given to the objection made at the 
trial, © that it appeared upon the record,” had been ſo haſtily 
given way to by me. I was ſorry that the nature of the action 


had not been more fully conſidered. I was ſorry for another 


thing; that the witneſſes who were ſubpznaed had not been told 
they might refuſe to give evidence if they pleaſed. But no ob- 
jection was made on their behalf by the counſel for the defendant, 
nor did any, of themſelves apply for protection, or heſitate to 
anſwer. I have ſince heard that many of them were confidential 
perſons, ſervants, and others employed in the way of their pro- 
feſſion and buſineſs. Had any of them demurred, it would 
have opened the nature of the action. That two men by laying 
a wager concerning a third perſon, might compel his phyſicians, 
relations, and ſervants to diſcloſe what they knew relative to the 
ſabje& matter of that wager, would have been an alarming pro- 
poſition : the bare ſtating it would have ſtartled. Indeed, the ob- 
jection being put upon the general crude ground of the cauſe 
leading to indecent evidence, and not upon the ſpecial nature of 
this caſe, did not ſtrike me. For indecency of evidence is no 

objection to its being received, where it is neceſſary to the de- 
cifion of a civil or criminal right: And upon that ground, we 
think Mr. Juſtice Burnet did wrong, in rejecting the caſe 
that came before him; for there, the party had received an in- 
jury. But if it had been an action upon a wager, whether fuch 
a woman had ſuch a defect or infirmity, it would have been 
nearly the preſent caſe .—Indifferent wagers upon indifferent 
matters, without intereſt to either of the parties, are certainly 
allowed by the law of this country, in ſo far as they have not 
been reſtrained by particular acts of parliament : And the re- 
ſtraints impoſed in particular caſes, ſapport the general rule. For 
where parliament interpoſes and ſays, ** unleſs you have an 1n- 
tereſt in ſuch a calc, any Wager or inſurance upon it ſhall be void 


and of no effect; it implies, that in caſes not ſpecially prohi- 
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ſure. And this ſpecies of contract has, in fact, gone to an extent 


bited by act of parliament, parties may wager or inſure at plea- 


1778. 


—— 


that is much to be complained of. Whether it would not have Da Cora 


been better policy, to have treated all wagers originally as 
gaming contracts, and ſo have held them void, is now too late 
to diſculs: They have too long and too often been held good 
and valid contracts. But notwithſtanding they have been fo 
generally entertained, there mult be a variety of inſtances, where 
the voluntary act of two indifferent parties, by laying a wager, 

{hall not be permitted to form a ground for an action or a judi- 
cial proceeding in a court of juſtice, Suppoſe a wager between 
two people, that one of them, or that a Third perſon, ſhall do a 
criminal act. To go from ſtronger caſes to thoſe that are leſs 
ſtrong. I lay you a wager, you do not beat ſuch a perſon. 
You lay that you will.” Such a wager would be void : Becauſe 
it is an incitement to a breach of the peace. Suppoſe the ſub- 
ject matter of a wager were a violation of chaſtity, or an im- 
moral action: * lay I ſeduce ſuch a woman.“ Would a court 
of juſtice entertain an action upon ſuch a wager? Moſt clearly 
not; becauſe it is an incitement to 7mmorality, Suppoſe a wa- 
ger upon a ſubject contra bonos mores, like the caſe of Sir Charles 
Sedley; would a court of Juſtice try a wager that incites to ſuch 
indecency? It may be ſaid, there are no adjudged caſes ; but 
you offend ; you miſbehave by laying ſuch a wager. To come 
nearer to the point: Suppoſe a wager that affects the intereſt, or 
the feelings, of a third perſon ; which is one of the grounds upon 
which the motion for a new trial in this caſe has been argued. 

For inſtance : That ſuch a woman has committed adultery. 
Would a court of juſtice try the adultery in an action upon ſuch 
a wager ? Or, a wager that an unmarried woman has had a baſtard. 

Would you try that? Would it be endured ? Moſt unquettion- 
ably it would not. Becaule it 1s not only an injury to a third 
perſon, but it diſturbs the peace of ſociety ; and in either of 
_ theſe two laſt caſes, the party to be affected by it would have a 
right to ſay, How dare you bring my name in queſtion ? If a 
huſband complains of adultery, He mal! be allowed to try it; be- 
cauſe he is a party injured. So, if it be neceſſury to juſtice, t 

try whether ſuch a one is a baſtard; it ſhall be tried. But chi 
perſons, merely for the purpoſe of laying a wager, ſhall not thus 
wantonly expole others to ridicule, and libel them under the form 
of an action, | 

We then come to the preſent caſe, which is ſhortly this. 


5 Here f is a perſon who appears to all the world to be a man; is 
ſtated 
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ſtated upon the record to be « Monſ eur Le Chevalier D' Eon ;” has 


acted in that Character in a variety of capacities; and hag his rea- 


ſons and advantages in ſo appearing. Shall two indifferent peg. 
ple; by a wager between themſelves, injure him ſo, as to try in 
an action upon that wager, whether (as was ſaid in the argu- 

ment) he is a cheat and impoſtor ; or, ſhew that he is a woman, 
and be allowed to /ubpena all his intimate friends, and confi. 
dential attendants, to give evidence that will expole him all over 
Europe ? It is monſtrous to ſtate. It is a diſgrace to judica- 
ture. And if the Chevalier, by application to the court or other- 
wiſe, had come and ſaid, here is a villainous wager laid to injure me; 

I pray the court, as a third perſon whoſe intereſt it affects, to 
ſtop it ; the court would inſtantly have done it: Upon the ſame 
principle. as the court' ſtayed the proceedings, upon the applica- 
tion of Mr. Muilman, in the caſe of Coxe v. Philips fp. Wher- 
ever a queſtion ariſes upon a real matter of right, though the in- 
tereſt of third perſons, not parties, may be affected by it, it 
ſhall be tried. —If a witneſs lays a wager upon the ſubject. matter 
in diſpute between a third perſon, it does not dane his evidence 


ſo as to defeat either party of it. 


I think the other ground is material, The e is upon 
the ſex of a perſon, to the appearance of all the world, a man; 
and who, for reaſons of his own, thinks proper to keep his ſex a 


ſecret. The medium of proof upon ſuch a queſtion, muſt ariſe 


from the circumſtances that diſtinguiſh the ſexes. This neceſ- 
ſarily tends to introduce all the indecent evidence ſuch an en— 
quiry can involve. Suppoſe two payers were, to lry;a wager 
upon a mark or defect in a woman's body. Will the court ſay 
they would ſuffer her chambermaid to be called, to give tvrdence 
upon ſuch a queſtion. The caſe mentioned in the argument, vf an 
inſurance by two {ons upon the lives of their reſpective fachers, and 
other caſes, where the life of one perſon is run againſt another, ,are 
not caſes that injure or affect the individuals who happen to be 
made the ſubject of ſuch wagers. They are no reflectibimoryin- 
jury to them. So, a wager whether the next child ſhall} bd a boy 
or a girl, hurts no one —But the preſent cafe is indecentain it- 
ſelf, and manifeſtly a groſs 1 injury to a third perſon; chere- 
fore, ought not to be endured. We think the objection ap- 
pears ſufficiently upon the record, and that there is ground 
enough upon theſe allegations to arreſt the judgment. 
The three other judges concurred. 


Per Cur. Rule for arreſting the judgment abſolute. 
RoxBuck 
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F\HIS was an action upon another wager in the form of a 
1 policy on the ſame ſubje& as the preceding caſe, with 
this difference only; that it was made ſub/equent to the ſtat. 
14 Geo. 3. c. 48. by which, all inſurances upon Ives, or 
any other event or events, without intereſt in the parties, ate 
made null and void. The queſtion reſerved therefore at the 
trial, was, whether this were a policy within the act; and 
if the court ſhould be of opinion that it was, then a non- 
| ſuit was to be entered. Mr. Buller accordingly moved the 
ſecond day of this term, that the verdict given for the plaintiff 
might be vacated, and that a judgment of nonſuit might 
be entered inſtead ; and for leave to move in arreſt of judg- 
ment, and to ſtay the proceedings if his fitſt motion did not 
ſucceed. — Lord Mansfield after delivering his opinion in Da 
Cofta verſus Fones © that the objection ſufficiently appeared upon 
the record,” ſaid, ** zhat made it unneceſſary to go into the queſ- 
« tion, whether this were a policy within the above ſtatute; 
therefore, a nonſuit ought to be entered. But the counſel for 
the plaintiff, on account of the coffs, praying to be heard upon 
it, the court permitted them to enter into the argument. They 
infiſted the ſtatute did not extend to this caſe; that it was not 
only not a policy, but the ſubject matter itſelf incapable of in- 
ſurance : And that the nature of the act, not the form of the 
inſtroment, ought to decide. But this was a mere wager reduced 
into writing, not upon any future contingency, but upon a fact 
then exiſting; and therefore, to conſtrue it a policy within the 
meaning of the ſtatute, would be to extend the act to all wagers, 

where the parties for greater ſecurity might think proper to re- 
duce them into writing. Lord Mansfield ſtopped the counſel 
for the defendants, ſaying, it was too clear to give themſelves 
any trouble. The parties themſelves have called it a policy, it 
is indorſed a policy, opened as a policy; and any number of 
perſons whatever might have ſubſcribed it as ſuch. Therefore 


it is is clearly within the at ; and a nonſuit ought to be entered, 
1 cur. Let a nonſuit be entered. 


—— 
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Mt HT verſus DAY 


T HIS was an iſſue to try whether the defendant, as owner 
of a certain meſſuage and lands, was entitled to an allot. 
ment of land upon Breoadwaters Common, in the county of Mor- 
cefter.— -The defendant pleaded a private act of parliament, 
15 Geo. 3 2:8. 25. for dividing and alloting the common and 
waſte lands in the manor and pariſh of Wolverley in the county 
of Woreefter ; by which a&, commiſſioners are appointed for 
aſcertaining claims; and that by a clauſe in the att it is pro- 
vided, that if their award 1s made in November, December, 
Fanuary, Pebruary, or March, any perſon diſſatisfied with 
ſuch determination, may bring their action in the form of a 
feigned iflue within fix months, and try their claims at the 
itt, 2d, or zd aſſizes next after ſuch determination: And in 
caſe of no ſuch action brought, commenced, or proceeded in 
within the times aforeſaid, then, ſuch order of the commiſſioners 
is to be final. That the defendant's father was intitled to a 
copy hold, and claimed a ſhare of common in reſpect of ſuch 
his copyhold eſtate. That a diſpute aroſe between bim and the 
plaintiff touching his right; and that the commiſſioners upon 
examination of witneſſes awarded in favour of him on the 12th 
Auguſt 1775. That on the 8th of November 1775. a latitat was 
taken out by the plaintiff to try the right. That on the 29th 
of N ovember, 1775, Bate, the father, died: Upon whole death 
the writ abated. That the copyhold eſtate deſcended to the 
defendant, and he entered as heir at law to his father, of Which 
the plaintiff had notice. That the plaintiff did not within 
fix months after the award, or within fix months after he had 
notice of the death of the ſaid Bate the father, and of the pre- 
miſes defcending to the defendant, commence his action and 
try it within three aſſiſes.—The plaintiff replied (proteſting he 
had zo notice of the deſcent to the defendant, proteſting alſo 
that the defendant wilfully neglected being admitted'tenant of 
the copybold) that the defendant was not admitted tenant of 
the eſtate till the 1oth of October 1776, and that the plaintiff 
did, within ſix months after he was ſo admitted, commence his 
action. Demurrer; and joinder in demurrer. 

Mr. Leycefter, for the cefendant, ſtated the queſtion to be, 
Whether the action was commenced within time; which, he 
ſaid, depended. upon whether the tix months Himlred by the 

ſtatute | 


ſtatute were to be computed from the time of the anceftor's death, 
or from the time of the herr's admittance; and he contended they 
ought to be computed from the death of the anceſtor. He ſaid, 

it was clearly ſettled, that an heir upon whom a copyhold de- 


ſcends, is as perſect tenant, and as compleatly in poſſeſſion of | 


the land, ,as to. all ftrangers, by the deſcent, as if he were in 
by admittance. Co. Comp. Cop. ſect. 41. He may enter, take 
the profits, and maintain treſpaſs. Simſon verſus Gillion, Noy 172. 
Clark v. Pennifather, 4 Co. 23. S. P. He may bring ejectment 
or alien. Rumſey verſus Eves, 1 Leon. 100. In a word, he is 
liable to all duties, and entitled to all advantages, as well before 
as after admittance; which is only a matter between him and 
the lord to entitle the lord to his fine; but as to all other 
perſons, it is indifferent. —As to the proteſtation of the plaintiff 
that he had no notice of the deſcent, actual notice is in no caſe 
neceſſary. The entry and poſſeſſion of the tenant, are acts of 
ſafficient notoriety in copyhold as well as in freehold caſes, to 
make it incumbent upon all perſons concerned, to Zake notice; 
and indeed more ſo than admittance itſelf: becauſe, that is 
only a private ceremony at the lord's court. But ſecondly, ſup- 
poling admittance neceſſary, ſtill the action in this caſe is not 
brought in time; for as the writ abated by the death of the 
anceſtor, the plaintiff ſhould immediately, upon the admiſſion 
of the defendant, have continued it by Fourncy's accounts, and 
purſued it with due diligence. Spencer's Cale, 6 Co. 10. WMWinch. 
82, 1 Lutw. 287. 1 Ld. Raym. 283. Wilcox v. Huggins, 2 Str. 
907. Fitz. Gib. 170. S. C. The general rule laid down by all 
theſe authorities is, that wherever a ſuit is continued by Journey's 
accounts, it mult be done recently, and within a reaſonable time. 
But in this cafe, the plaintiff has not uſed due diligence; and 
though particular circumſtances may excuſe, yet as the plaintiff 
muſt have been fully prepared (having before brought his action 
againſt the defendant's father) there can be no ſpecial reaſon 
aligned. to juſtify his delay, which has been injurious to all par- 
ties; and, therefore the defendant ought to have judgment. 
Mr, 1 contra, for the plaintiff ſtated, that the plaintiff 
had. ſued: out writs againlt three other defendants in three ſeveral 
actions, depending preciſely upon the ſame quettion, as the 
action brought againſt, the defendant's anceſtor. - That in the 


firſt of theſe three cauſes, a verdict at. the trial paſſed for the 


plaintiff; upon which, a verdit by conſent was taken for him 
in the other two; and Hat probably, would have been the caſe 
tao "+ 
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in the action againſt the defendant's anceſtor, if it had not been 


abated by his death; the right being fully determined by the 
verdict in the r cauſe. Therefore, the juſtice of the caſe was 
clearly with the plaintiff. —As to the queſtions ariſing upon the 
demurrer, he inſiſted, that the poſition laid down by Mr. 
Leycefter, that the heir of a copyholder is tenant to all intents 
before admittance, was by no means eſtabliſhed by Lord Coke in 
the latitude contended for. So far he was ready to admit, that 
the heir is conſidered as fenant againſt all wrong-doers: but that 


is from the zeceſſity of the caſe; becauſe the title muſt be in 


ſomebody, and it clearly is not in the /ord. So, in ſome cafes he 
may alien before admittance ; becauſe it may be uncertain when 
a court will be held. But if he wwrlfully. neglect to be admit- 
ted, he ſhall not ; ; and ſo it was expreſsly agreed in 1 Leon. 100, 
That caſe is alſo in point to ſhew, that a ſtranger is not bound 
to, take notice of the heir as tenant before admittance. But here 
moſt. clearly he could not; becauſe this action muſt be brought 
| againſt the owner, not againſt the occupier ; therefore, till admit- 


ance, a ſtranger could not know againſt | whom to bring it. If 
the defendant meant that third perſons ſhould be bound by his 


title, he ſhould have furniſhed them with. proper evidence of it. 
Inſtead of which, it ſtands confeſſed by the demurrer, that he 
wilfully neglected to be admitted. He alone then has prevented 
the action from being brought ſooner ; and therefore, ought not to 


be permitted now to avail himſelf of his own wrong. As to the 


ſecond queſtion, Whether the action was brought in time, after 


the admittance of the defendant, he ſaid, the doctrine of Four- 


ney i accounts was inapplicable to this caſe, reep, by analogy 


to ſhew that the ſecond writ ought to be ſued out in a reaſonable 
time. As to that, in Spencer's caſe &, it is ſaid to be entirely 
and by the authorities, it is 
clear the time allowed has been often varied. In the caſe cited 
from 1 Ld. Raym. 283. it is ſaid that . formerly Half a year 
„Was allowed.” In Grford verſus Young, 1 Lut. 297. the re- 
porter ſays, there was no judgment, becauſe the court were 


.«« divided, whether four months between the death of the defend- 


« ant and the purchaſe of the ſecond writ, Was a reaſonable 
« time.” In Sir Thomas Finch v. Laube, Cro. Car. 294. a new 
original was brought a year after reverſal of the outlawry, and 


adjudged good. And in the Year-book, 6 Ed. * 26. Dd. a - 


months was ſaid (arguendo) to be ſoon enough, and not denied. 


£3 | . Lord 
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Lord Mansfeld. It is averred in the blies char che plaintiff 
had notice of the eſtate having deſcended to the defendant as 
heir at law; that he had entered, and that he was in poſſeſſion; 
in ſhort, of every thing neceſſary to enable the plaintiff to have 
revived his ſuit-in due time. 

Mr. Bower. We could not take iſſue upon two facts. 
We were obliged to give up one. We admit the defend- 
ant was in * but we ſay he negligently refuſed to my 
adinitted. 

Lord Mansfield. It is abſolutely averred, that you had notice 
of the entry and poſſeſſion of the defendant ; and you might 
have taken iſſue upon the notice. The prejudice you have raiſed 
in our minds in this caſe is, from what you have ſtated out of 
the record, which we cannot take notice of upon this argument ; 
nor do I well ſee how we can get at it. If the defendant's fa- 
ther in his life-time had made any engagement to abide by the 
event of the other cauſes, or if on the trial of the other actions, 
the defendant himſelf had ſaid, he would not be at the trouble 
of trying the queſtion over again, and by that means had in- 


duced the plaintiff to lie by, the court might get at it by a 
_ collateral motion. But no ſuch circumſtances appear. There- 


fore laying all that you have ſuggeſted, out of the caſe, Where 
is the doubt? The ſtatute ſays, the action is to be brought with- 
in fix months and upon a feigned iſſue. An action is brought 
within {ix months; but by the death of the defendant the ſuit 
is abated. Surely it can never admit of a queſtion, where 
the original action is to be brought within fx months, Whe- 
ther the revival of the ſuit may be delayed for a whole twelve- 
month. There might be a doubt, whether the plaintiff ought 
not to have ſix months from the time of the abatement of the 
ſuit, but there is no pretence for more. — The admittance is 
entirely out of the queſtion, being a matter only between the 
lord and tenant. | What impediment was there after notice of 


the deſcent, to hinder the right from being tried in a feigned 


iſſue before admittance ?—Therefore let there be judgment for 
the nn 155 


#20 5 en 09), ee . Rer Gun. Idee defendant. 
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2 parte CoTTrRELL in the matter of E a v E 8, 
a Bankrupr. | 


HIS was a caſe out of Chancery for the opinion of this 
court, ſtating in ſubſtance as follows: Catherine Eſſex, 


Jingle woman, on or about the 25th June, 1766, went to live 
with, and was hired by Richard Eaves, then or late of Sarebole in 
the pariſh of Yardley in the county of Worcefter, iunbolder, dealer 


and Chapman, to ſerve him from that day for the ſpace of one 


year. And the faid Richard Eaves was to pay the ſaid Catherine 
Efjex 51. 55. for ſuch ſervice. After the ſaid Catherine Eſſex 
had lived with the laid Richard Waves for about five months, the 
ſaid Richard Eaves, by promiſing frequently to marry her, 
prevailed on her to permit him to have carnal &nowlege of her: 
And ſhe continued in his ſervice for eight years from the ſaid 
25th of June, 1766 ; and during that time had zue children by 
him, one of which died ſoon after it was born, and the other is 
now living. And ſhe never received any wages whatever from 
the ſaid Richard Eaves for ſuch ſervice, though ſhe often re- 
queſted him to pay her; and he as often promiſed to pay her, 
That, in or about the month of June, 1774, the ſaid Richard 
Eaves being upon the point of marriage with a perſon of large 
fortune, and wanting to remove the fad Catherine FjJex and the 
child from him, the ſaid Richurd Eaves, with the conſent of the 
ſaid Carberime Efex, intimated his with to Tojeph Cottrell, of Sparke 
Brooke, in the pariſh of Yardley, in the county.of Worceſter, black- 
tmith, and treated with him to marry her; and promiſed that if he 
would marry her, and ſettle a freehold houſe and land at Yardley afore- 
ſaid, which he was ſeiſed of in fee, of the yearly rent of 187; 
and upwards, upon the ſaid Catherine Efjex for ber life, and take 
care of the child, the ſaid Richard Eaves would gite the ſaid 
Joſeph Cottrell 421. for the ſaid Catherine Eſex's eight years 
wages, and a bond for the payment of 400. by inſtalments. 
That accordingly, by Icaſe and releaſe of the 23d and 24th 
June, 1774, Cottrell, in confideration of the intended marriage, 
ſettled the premiſes upon himſelf for life, remainder to the {aid 
Catherine Eſſex for liſe, remainder to the ifſue of the marriage 
Sec. That on the 25th June, 1774, Richard Eaves, for the 
conſiderations aforeſaid, and in purſuance of the agreement between 


him and Cottrell, entered into a bond t in the penal ſum of 800/7. 
3 | conditioned 
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conditioned for the ment of 4007. to the plaintiff by in- 
ſtalments. That on the 29th of September 1774, Foſeph Cottrell 
was married to the ſaid Catherine Effex his preſent wife, and has 
ever fince maintained the ſaid child, That on the 6th of March, 
1775, before any payment on the bond became due, Faves was 
declared a bankrupt. —The queſtions were, iſt, Whether, under 
all the circumſtances of the caſe, Jo/eph Cottrell was entitled 
to come in as a creditor under the commiſſion of bankrupt 
againſt Eaves. 2dly, Whether the ſaid Fo/eph Cottre!! would be 
barred from recovering the money ſecured by the ſaid bond, in 
caſe the bankrupt ſhould obtain his certificate ? 

Mr. Wilſon for the plaintiff had begun to argue, but Lord 


1778. 


Fx parte 
COrTREiLL. 


Mansfield interrupted him, Th what could be objected 


to the bond ? 

Mr. Chambre contra, ſaid, the b to the bond was, 
that it was not within the ſtat. 7 Geo. 1. not being founded 
on a bond fide and good conlideration. 

Lord Mansfield. It is a good conſideration between the parties. 
It is a ſtipulation between them in confideration of marriage: 
The one has performed his part, and married the woman; the 
other is therefore bound to perform his. There is no ground 
to impute any fraud in the caſe. | 


Afterwards, on February 10th, in this term, the court certified 
in theſe words : | | 

Anſwer to the firſt quere. Having heard counſel on both fides 

| and conſidered this cafe, we are of 

opinion that the petitioner Jeb Cot- 

trel is entitled to come in as a cre- 

ditor under the commiſſion of bank- 


ruptcy iſſued againſt Richard Eaves. 


To the ſecond quære. We are of opinion that he will be 
| barred. 
Mansfield, 
R. Alton, 


E. Willes, 
VV. H. Aßbburnſl, 


HARRINGTON 
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In a gi tam 
action for in- 
ſuring tickets 
contrary to 
tat. 16Geo. 3. 
. 34. the 
| court will not 
itay the pro- 
| ceedings up- 
on an allida- 
vit of the de- 
tendant, that 
na former ac- 
tien had been 
brought a- 
gainſt him 
. HY B. forthe 
lame offence,\n 
which he had 
leave to com- 
| pound ©: But, 
he muſt plead 
ſuch matter 
© ſpecially. 


FARRING TON gui tam, verſus * JOHNSON. 


R. Wallace had obtained a rule for ſtaying the procecd- 
ings in this caſe, which was an action againſt the defend- 
ant for inſuring lottery tickets contrary to the ſtat. 16 Geo. I 
c. 34. The application for the rule was founded upon an afli- 
davit made by the defendant, ſtating that a former action had been 
brought againſt him in the Common Pleas, for the ſame offence, 
at the ſuit of one Wood, in which the court had given him leave 
to compound *. | 
Mr. Bearcroft now ſhewed cauſe, and contended, that the 
affidavit of the defendant, ſtating only generally that this action 
was for the /ame offence as that in the C. B, was not ſufficient. 
That it ought to have ſpecified the particular inſurance which 
made the ſubje& matter of the former action; either by ſhew- 
ing the numbers of the tickets, or for whom inſured, and when; 


which would have been the means of ſatisfying the court that 
the offences really were the ſame. 


At leaſt, the application 
ſhould have been ſupported by other affidavits, Being deficient 


in both thoſe circumſtances, the proper and only mode of relief 


was, to plead the former action and leave of the court to com- 
pound, if it were warranted by the truth of the caſe. | 
Mr. Wallace, contra, in ſupport of the rule ſaid, the offence 
was Keeping an office for the inſurance of tickets; not the act of 
inſuring; for that is only evidence of the keeping : And that 
there could be but one offence of Zeeping, attended with one pe- 
nalty. Conſequently, there was no neceſſity for the defendant to 
ſtate any thing more, than that he had already been proſecuted 
for the ſame offence. As to pleading the former action and 
the leave of the court to compound, he ſaid, there never was an 
inftance of the kind. — But the court were clearly of opinion, 
that this matter ought to be ſpecially pleaded : And accordingly 
directed the rule for ſtaying the proceedings to be diſcharged. 


* Videthis OY 2 Black. Rep. 1157. 


HANRKE v 
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HANE EY & al verſus TONES, 


T HIS was an iſſue directed by the Court of Chancery, to 
try whether the defendant was a bankrupt, and alſo 
the validity of the petitioning creditor's debt: At the trial before 
Lord Mansfield, at Guildhall, at the ſittings after Michaetmas Term 
1777, the jury found a verdict for the plaintiff on the ſecond 


iſſue, damages 15. coſts 4os. and alſo a verdict for the plaintiff < 


on the it iſſue, damages 15s. ſubject to the opinion of the court 
on the following caſe. That the defendant, a c/ergyman, be- 
ing poſſeſſed of lands in the Ifle of Ely, and engaged in expen- 
ſive works of cultivating and draining ſuch lands; to raiſe mo- 
ney for that purpoſe and his other occaſions, did before the year 
1774, but more particularly in the years 1774, 1775, and 1776, 
draw bills, very many in number and to a very large amount in 
value, which were accepted by different perſons. That the de- 
fendant, in order to provide money for the payment of the ſaid 
bills, ſent caſh and other remittances to the acceptors, and al- 
led to ſome of his bankers a quarter per cent. for paying his 
bills, and alſo in many inſtances paid a quarter per cent. to the 
perſons who got them diſcounted, beſides intereſt at 5/. per 
cent, The defendant alſo borrowed accommodation bills to a large 
value, in lieu of which he gave his own bills or notes to the 
ſame amount. He diſcharged all his bills and notes punc- 
tually till about the month of April 1777. —The queſtion for the 
opinion of the court was, Whether this were 2 trading within 
the true intent and meaning of the bankrupt laws? If it were a 
trading, then a verdict to be entered for the plaintiff, on the firſt 
iſſue. If it were not a trading, then a verdict to be entered for 
the defendant on that iſſue. 
Mr. Douglaſs for the plaintiff, ſtated that at the trial 72w0 ob- 
jections were made to the validity of the commiſſion; 1ſt, That 
the defendant was a clergyman in prieſt's orders; and the clergy 
being prohibited by law from ng any manner of merchandize x, 
the defendant could not legally be ſaid to be an object of the 
bankrupt laws: But this objection he ſaid was now abandoned. 
He ſhould therefore confine himſelf to the ſecond queſtion, 
Whether the defendant, by engaging in a courſe of tranſactions 
{uch as. were ſtated in the caſe reſerved, had rendered himſelf an 
object of the bankrupt laws: That is, Whether he came under 
9 D the 
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the deſcription of * a perſon w/ing or exerciſing the trade of mer- 
5 chandize,” for he ſhould not contend that he fell within the 
other branch of the ſeveral ſtatutes that deſcribe bankrupts * 
namely, of a perſon “ ſeeking his trade of living by buying and 
** ſelling.” —He ſaid if the words of the ftatute were ſufficiently 
explicit in themſelves, ſo as not to admit of a doubt what tranſ- 
actions came within the deſcription of uſing the trade of mer- 
chandize, he could not go out of the act of parliament for a con- 
ſtruction of them: but that was not the caſe; the words „ or 
otherwilc” leaving the ſubject open to great latitude. He con- 
ceived therefore the queſtion might properly be conſidered 
as a queſtion of the /ex mercatoria; and he argued, that the 
law of merchants making part of the common law of Ezx- 
gland, the mode of determination in this caſe muſt be by the 
ſame media. Theſe, he ſaid, were, iſt, Formal adjudications of 
the courts of law; and where they were ſufficient to clear the 
doubt, the difficulty was at an end. 2d, If they were not ſuf- 
cient, the next beſt authorities to reſort to, were the dicta of 
learned authors and writers upon the ſubject. 4dly, When they 
both failed, recourſe muſt be had to the common underſtand- 
ing of perſons executing that part of the law. And /a/tly, ge- 
neral conſiderations of convenience and public utility were to 
be adopted. He ſhould therefore ſubmit to the court an ar- 
gument drawn from all theſe ſources ; and hoped to ſatisfy the 
court, that the defendant ought to be conſidered, for the purpoſe 
of this queſtion, as a perſon v/ing the trade of merchandize. And 
firſt, upon authorities, the caſe of Sarsfeld verſus Witherby 
Comb. 152. would, he conceived, be nearly deciſive of the queſ- 
tion, That was an action brought by the indorſee of a bill of 
exchange drawn by the defendant when at Paris on his travels. 
The note came by ſeveral meſne indorſements into the hands of 
the plaintiff, who brought his action on He cuſtom of merchants, 
ſtating the defendant to be a merchant. The defendant pleaded 
that he was no merchant, but a gentleman on his travels; and 
therefore not liable to the plaintiff's action. The plaintiff de- 
murred, and the court held the plea was good. But upon a 
writ of error in the Excbeguer chamber, the plea was over- ruled: 


e. J. 1 Fac. f. ig. t en e, 19. The words of the 
latter ſtatute are “all and every perſon or perſons uſing, or that ſhall uſe he 
„ trade of merchandize, by Way of bargaining, exchange, bartering, cheviſance or 
© otherwiſe,” in groſs or by retail, or ſecking his or her living by buying or 
ſelling, or that ſhall uſe the trade or profeſſion of a ſcrivener, receiving other 
mens monies or eſtates into his truit or cuſtody.” 1 

| | An 
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| And: the words of Lord Chief Baron Pollexfen upon the occaſion 
were remarkable;” This is a merchandizable act, and hinder: the 
« defendant from pleading that he was zo merchant.” And the 
report adds, „that judgment was reverſed, for that he was a 
merchant by the taking up of money, and drawing the bill.” 
Lord Mansfield, The queſtion here ariſes on a ſpecial caſe: 
Whether this act of drawing bills, is ſuch an act, as makes the de- 
fendant a /errvener within the meaning of the ſeveral ſtatutes 
againſt bankrupts. Every man who draws bills of exchange, 
does a -merchandizable act; but that does not make him liable to 
be a bankrupt. | 1 
Mr. Douglas. The next caſe, is Richardſon v. Bradſhaw, 1 Ath, 
128. That aroſe on a feigned iſſue, to try whether one Wilſon was 
a trader; and whether he was a Sanger. The caſe was tried be- 
fore Lord Chief Juſtice Lee; and by the report it appears, that 
upon the firſt queſtion, Wilſon, who was an agent, drew on 


Jobnſon, who was another agent, to the amount of 280,000 /. 


and he drew on Wilſon to the amount of 290,000/: but there 
was no commiſſion money on either fide, It was proved in the 
cauſe by various merchants, that drawing and redrawing bills to 
ſuch an amount, was a frafjicking in exchange, and ſuch a trafficking 
as would make a man liable to a commiſſion of bankruptcy. 
The jury aſked the judge Whether ſuch drawing and redraw- 
ing was in point of law a 7rading.—The judge ſaid, it was not 
ſo much a point of law as a point of fact, to be determined by 
them on the »/age of merchants; and if they paid credit to the 
evidence, this was a trading. The verdict given by the jury 
was, that Wilſon was a trader and a bankrupt.—There was no 
motion for a new trial, and the caſe was acquieſced in.” It is 
true, there have been doubts whether the direction of Lord 
Chief Juſtice Lee was right. But as the caſe was acquieſced in, 
it is a very ſtrong authority for the plaintiff, 

Lord Mansfield, J was counſel in that caſe. I do not re- 
member there was any motion for a new trial : But a very ma- 
terial circumſtance there was, that Y///on kept other people's 
money. | 

Mr. Douglas. Thirdly, Merchants may be conſulted as to the 
uſage and cuſtom amongſt them. In Mich. 19 Jac. 1. Winch 24. 
in the caſe of Vanheath verſus Turner, Hobart Chief Juſtice faid, 
yh If any doubt ariſes about the cuſtom of merchants, the court 
may ſend for the merchants to know it.” So in Hardres 485. 
Hale Chief Baron ſaid, It were worth while to enquire what 

the 
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tlic Eöurfe had been amongſt merchants, or to direct an iſſue for 
trial of the cuſtom amongſt them.” In Edie verſus The Eaft-Indic- 
Company, 2 Bur. 1216, where a bill of exchange was drawn 
by Lord Clive on the Eaſt-India Company, made payable to one 


Campbell or order, who indorſed it over to Ogleby, without the 
words ** or order,” who indorſed it over to Edie, with the 
words 4 gp order,” the queſtion was, whether it was aſſignable. 

. Lord Mansfield at the trial was of opinion, that it was a proper 


ben queltion to be enquired of the merchants. But the court after- 
40 led wards held it improper, becauſe the point had been already ad- 
ik judged.” — Mr. Douglas ſaid, he ſhould infer from this caſe, 


that Where a queſtion i is not ſettled by the Jex mercatoria, it was 
x competent to enquire of merchants, what the uſage was. He did 


not mean it was competent to aſk, whether ſuch a one was a bank- 
rupt ; but it was competent to aſk, whether ſuch a particular tranſ- 
action amounted to a trafficking in exchange within the a/age of 
merchants, That though there were no merchants examined at 
the trial of this cauſe, it was the general opinion of merchants in 
the city of London, that this was a drawing; and that opinion 
Was, corroborated by the caſe of Richardſon verſus Bradſhaw. 
Laſtly, on the ground of public convenience and utility, he ſaid, 


it appeared to him moſt neceſſary to the ſpirit and freedom of 


commerce, that there ſhould be a facility of raiſing great ſums 
of money for the purpoſes of trade, without the formal, ſolemn 
ſecurity neceſſary from perſons who are not merchants. That large 
ſums of money were daily advanced to perſons, who dealt in 
drawing and negotiating notes in the manner Jones had done, 
upon the faith that ſuch perſons were liable to the bankrupt 
laws: If ſo, though it might not ſtrictly be ſaid to be a trading, 


it fell within the maxim, that communis error facit jus. Upon 
the whole therefore he ſubmitted, that the defendant was ſub- 


ject to the bankrupt laws.“ 

Mr. F. Walker contra argued, that the defendant did not come 
within the deſcription of a perſon uſing the trade of merchan- 
dize. As to the caſe of Sarsfeld verſus Witherby, it was neceſ- 


ſary for the plaintiff to declare upon the cuſtom of merchants. 


Lord Mansfield. That caſe has nothing to do with the conſtruc- 
tion of the bankrupt laws: A man merely drawing a bill payable 
to a perſon who has bought a horſe or any thing elſe, will not make 
him a bankrupt. The queſtion here is, Whether this man comes 
under any of the deſcriptions of a perſon liable to a commiſſion of 
bankruptcy, within the true intent and meaning of the fta- 
tutes conccrnin 5 bankrupts.—Mr. F. Walker, the other caſe 

that 
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that has been cited of R:ichard/3n v. Bradſhaw makes for the 1778. 
defendant; becauſe there, it was adjudged to be an exchange and 
rechange 3 a drawing and redrawing within the acts of parlia- „ . 
ment. With reſpect to public utility and convenience, arguments jens. 
drawn from thence, are only of uſe where the law is ſilent. But 
they cannot be oppoſed to adjudged cates; no more can the 
private opinions of merchants: Much lefs can they, upon the 
conſtruction of Jaws ſo penal as the ſtatutes againſt bankrupts, by- 
which ſome offences are made even a capital felony. Then, as 
to the facts from whence it is inferred that the defendant is a 
trader ; they are iſt, ©* That the defendant has had great un- 
dertakings in the draining lands and improving them ; and that, 
to raiſe money for this purpoſe, he drew bills of exchange, to a 
conſiderable amount, which bills were accepted by different 
perſons.” But the mere drawing bills of exchange, in the man- 
ner and for the purpoſe above tated, is not a drawing within 
the intent of the bankrupt laws. If it were, every body who has 
drawn bills of exchange, would be within the deſcription of a 
perſon liable to become bankrupt. Will the acceptance of bills 

fo drawn, aſſiſt to make the tranſaction more a trading? Clearly 
not. With reſpect to the reſt of the facts ſtated, they are ſo far 
from amounting to a trading, that they are a proof of the very 
reverſe. For, inſtead of trafficking with theſe bills ſo drawn, for 
barter or profit; the only act he does is to pay commiſſion money, 
beſides intereſt, to the different perſons upon whom they were 
drawn, or who diſcounted them. In WMilſon's caſe, he was con- 
cerned in drawing and redrawing, which is a trading within the 
intent of the act. And perſons concerned in that branch of 
trade, are well known by the name of exchange broters. But 
in this caſe, the defendant was never drawn upon; he only 
drew; and that, not for the purpoſes of trade, but for the par- 
ticular purpoſe of draining and improving lands, which is no | 

ſpecies of trading within the proviſions of the bankrupt laws. | 
Therefore there is no pretence for ſaying he is an object of þ 
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them. | | 
Lord Mansfield. This is a queſtion upon the conſtruction of 
the ſtatutes concerning bankrupts; and the cate ſtares particu- 
larly, the only thing done by the defendant, from which it can 
be argued that he is become a bankrupt, within the deſcription 
aud meaning of the bankrupt laws. By rhe ſtatute 13 Els. 
c. 7. the deſcription is this: {ny mercount or other perſon 
ung or exerciſing the rad of merchandize, by way of bar- 
| | 9 E „ gaining, 
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6 gaining, exchange, rechange, bartry, cheviſance or otherwiſe, 
„ in groſs or by retail, or ſceking his or her trade cf living by 
© buying and felling.” The ſtat. 21 Fac. 1. C. 19. gives a fuller 
deſcription. « All and every perſon or perſons uſing, or that 
««:ſhall uſe the trade of merchandise, by way of bargaining, ex- 
„ change, bartering, cheviſance or otherwiſe, in groſs or by 
t retail; or ſeeking his or her living by buying and ſelling ; or 
„that ſhall uſe the trade or profeſſion of a /crivener, receiving 
&.other mens' monies and eſtates into his truſt or cuſtody, who 
« at any time after, &c.” Theſe are the deſcriptions of a 
bankrupt. And the facts neceſſary to ſhew what was the nature 
of the buſineſs carried on by the party being laid before the 
court, whether they come within any of the deſcriptions enu- 
merated in the ſtatutes, is a queſtion of /aw upon the conſtruc- 
tion of the ſtatutes themſelves. It is not uſing an act of mer- 
chandize. Every man does that: Every man buys: But that 
does not bring a man within the deſcription, of a perſon liable 
to become bankrupt. He muſt uſe the frade of merchandize. 
He muſt therefore /e// as well as buy e nor will every act of ſell- 
ing do;: for there are various ſpecies of felling, which are no 
trading within the meaning of the acts; as where a farmer buys 
in ſbcep, and ſells them again, &c. The fact ſtated in the pre- 
ſent caſe, from whence it is contended that the defendant is 
liable to a commiſſion of bankrupt, is, that on V own account, 
and for his own benefit, he has raiſed money on his wn b!1ls, at the 
EXPENCE of payi ng a quarter per cent. COMM ion, and 5 per cent. 
intereſt: And, to better his credit, has been uſed to get an ad- 
ditional ſecurity from other perſons, by borrowing their bills; in 
lieu of which, he gave them his own to the ſame amount. The 
queſtion therefore is, Whether the circumſtance of a man borrow- 
ing money on his own bills, for his own occaſions, makes him an 
object of the bankrupt laws. had not a particle cf doubt at the 
trial: But I defired a cafe to be made for the opinion of the court, 
for the ſake of that, which perhaps is more important than doing 
right: to bring all queſtions upon mercantile tranſactions to a cer- 
tainty. General verdicts do not anſwer the purpoſe: But when a 
caſe is made, the profeſſion know the reſult, the merchants know 
the reſult: And I rather defired it in this cafe, on account of 
the authority of Richard/on verſus Bradſhaw, which has been 
{> much relied on. As to that caſe, ſee what it was: I/il/en 
was an agent to 26 regiments, and lived in London. John ſen, his 
correſpondent, was allo agent to many regiments and lived in 
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Dublin. The troops were occaſionally in England and Ireland; 
and when the troops that were in Milſon's department were in 
Freland, Jobs :/on raiſed money to pay them: And ſo vice ver/d, 
WWiljon from the year 1745 to 1757, drew on Jobn/on to the 
amount of 280,000 /; and Johnſon drew on Wilſon to the amount 
of 290, 0000. They took no commiſſion, and there Was no 
reaſon why they ſhould ; for the advantage was equal. If one 


did not pay, he did not receive: And ſo with reſpect to the 


other. — But what was the prrpoſe of their redrawing ? They 
drew for the money of many thouſand perſons, officers, widows, 
and ſoldiers together: And there was a viſible gain from thence 
ariſing from the exchange. What was the determination of the 
jury, though it was not their province to ſay? It was a very 
ſenſible one: Drawing and redrawing may or may not be exer- 
ciling trade and merchandize.“ It depends on circumſtances, 
Suppoſe a perſon in Yorkfhire, with a large eſtate, has occaſion 
for money to pay a debt on mortgage, or any other ſecurity in 
the city of London, He draws on his banker for it, and, to re- 
pay him, tells the banker to draw on him by bills. Would 
that be a drawing and re-drawing, fo as to conſtitute a trading 
within the meaning of the bankrupt laws? Certainly not. But 
take it the other way ; that a perſon has the caſh of other peo- 
ple, to the amount of many hundred thouſands of pounds, and 
the benefit of the exchange ariling from the remittance of it. 
That is merchandizing: And Hat was the ground upon which 
the jury went in the cafe of Y/i//on.—There is no greater fault 
in citing caſes, than that of drawing general concluſions from 
particular premiſes. In Vilſon's caſe it was ſaid, That draw- 
ing and redrawing was merchandize.” It does not follow that 
all drawing and redrawing is merchandize. The words of the 
jury in Wilſon's caſe were, “that drawing and redrawing for ſuch 
large ſums of money is trafficking in exchange.” But there was 
no redrawing in the preſent caſe: Nobody redrew on the de- 
dant, and all the drawing was to his loſs, and tended to his 
tuin: For he paid a quarter per cent. commiſſion, beſides intereſt, 
on every bill he drew. — With regard to what paſſed at the trial 
in Wilſon's caſe, with great fd to Lord Chief Juſtice Lee's 
memory, I think the jury aſked him a very proper queſtion; 
whether this drawing and redrawing was, in point of Jurte, a trad- 
ing in merchandize within the ſtatutes concerning bankrupts. 


And as the note is taken, he might have d'rc&ed them as it is 


there ſaid he did. But the report ſays, „IIe told them it was 2 
13 Queſtion 
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opinion, it was a queſtion of law upon the fact. It may be pro- 
per to leave it to the jury, whether the perſon gets à profit or 
remits other people's money; but the fact being eſtabliſhed, the 
reſult is a matter of law. In J/ilſn's caſe he had vaſt ſuns of 
other people's money. But this caſe is ſtript of every circum- 
ſtance of that kind: Merely a drawing by a perſon for the pur- 
poſe of improving his own eſtate ; and he pays diſcount on what 
he draws. Therefore, there is no colour for ſaying he is within 
the deſcription of the bankrupt laws. 
The other Judges concurred. 


Per Cur. Poſtea to be delivered to the plaintiffs, 


RE x wer /us Jonn W HITAK ER. 


HE defendant was ſummoning bailiif to the ſheriff of 

Middleſex; and it was his province to ſummon jurors to 
attend to try cauſes. An attachment was granted againſt him, 
upon a charge of demanding and receiving money from ſe— 
veral of the inhabitants to excuſe them from ſerving, and 
for ſummoning ſuch as refuſed to pay him, more frequently 
than it came to their turn. Being examined upon interro- 
gatories, - it appeared to the court upon. the report . of Sir 
Fames Burrow, that he admitted haviig received ſmall fums 
fromm ſeveral individuals. That in ſome years, he had received 
in the whole about 60 J. or 7o/. per arnum; and in every 
year ſomething, though ſometimes not more than 20/7. But 
he denied ever having demanded it, or having ever been 
guilty of periality, either in exculing thoſe who paid him, 
or in ſummoning thoſe more frequently than he ought to 
have done, who refuſed to pay him. He ſwore he received 
it only as a Chriftmas-bex, which had been cuſtomary ; and 
in no other view whatever: And poſitively denied that he 
ever acted with any partiality in conſequence of its being given 
or refuſed. 5” 

The court thought this to be a very bad practice, and of 
very evil example: Wherefore they fined him 200 J. and ordered 
him to be commited, till paid. They added that the ſheriff 
mould be informed of this, and that it ſhould be recom— 
mendcd to him to diſcharge this man from his office of ſum- 


moning bailift, 


The End of HILARY Term. 


Aemorandum. 
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Memorandum. On the Iſt of March, died Mr. Juſtice Afor, 


aged 62 years. 
He was ſucceeded by Francis Buller, Eſq, one of his Majeſty's 


counſel learned in the law. Mr. Buller kiſſed hands on the 1ſt 

of May. On the 6th, being the firſt day of Eaſter Term, he 

was called Serjeant ;—the motto on his rings, vim temperatam. 

He was ſworn in the ſame evening; and on Friday 7th he took 
his ſeat on the bench. 
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333 N Cast, the declaration conſiſted of three counts. The 
the Polt-maſ- A firft ſtating, that whereas by ſtat. g Ann c. 10. for eſtabliſh- 
cer gener?» ing one General Poſt-office throughout the kingdom, c. it was 
„ e e by enacted, that there ſhould be one General Letter-oftice erected in 
forters out of the city of London, &c. and that one Poſt- maſter General ſhould 


a letter de- be appointed by letters patent under the Great Seal, which ſaid 


livered into | a | F Pr FERENT! 
the Poſt- Poſt-maſter and his deputy, and deputies, &c. and no other 
2 8 per ſon ſhould have the receiving, Fc. of all letters: By virtue 


of which ſaid act, one General Poſt-office was erected, &c. and 
alſo a poſt was eſtabliſhed, between the city of London, and the 
town of Lewes, in the county of Suſſex. And whereas by 
letters patent in purſuance of the ſaid act, the de efendants were 
appointed to the office of Poft-maſter General, ro HAVE AND To 
HOLD the ſame with all powers, &c. for and during his Majeſty 5 
pleaſure; except always and reſerving to his ſaid Majeſty, Sc. 

all and every the duties and ſums of money payable for 'the poſtage 
of letters, Sc. Sc. And whereas by the ſaid letters patent, his 
Majeſty, out of his ſpecial grace and mere motion, did give and 
grant to the ſaid defendants the ſalary of '2000 7 per annum, 
payable out of the revenue aforeſaid, by the hands of the receiver 
or receivers general thereof; by virtue of which ſaid letters 
patent, the defendants were poſſeſſed of the ſaid office; and the 
ſaid defendants holding and exerciſing the ſaid office, the plain- 
tiff on the 24th of September, 1774. was poſſeſſed of a certain 
promiſſory note, Sc. commonly called a bank-note, for '100/: 
and being ſo poſſeſſed, he incloſed it in a letter ſealed and 


directed to one your Moxham, at Lymington, in the county of 
Hants. 
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Hants. That the ſaid letter was carried from Lewes to London, 1778. 

and there was entruſted to the care of the defendants at their 
office, in order to be ſent and delivered by them as directed, = 
Nevertheleſs they, not regarding the duty of their office, but Ld Ls 
wholly zeg/efing the ſame, did not deliver, or cauſe to be deliver. Pr. 
ed, the /aid bank-note fo encloſed : By reaſon of which neglect 
of the ſaid defendants and their ſervants or deputies, the ſaid 
bank-note was wholly loſt out of the ſaid letter. 

The /econd count ſtated, that the plaintiff being poſſeſſed of a 
note for 1001. incloſed it in a letter {ut ſupra} and that by the 
negligence of the defendants and of their ſervants and deputies 
the ſaid bank-note was ragen out of the ſaid letter by one Richard 
| Michel a ſervant of the defendants, and employed by them as a 
ſorter of letters, who converted it to his own uſe; by reaſon 
whereof, the ſame was wholly loſt to the plaintiff. The 2h 
count charged generally, that the bank-note by the negligence 
of the defendants was folen out of the letter. The defendants 
pleaded not guilty, The caufe was tried before Lord Mansfield 
at the Sittings after M:chae/mas Term, 1776, when the jury 
found the defendants not guilty on the firſt, and third counts; 
and on the ſecond they found a ſpecral verdict, ſtating in ſubſtance 
as follows :—The- ſtatute g Ann. c. 10. for erecting a General 
Poſt- office, ſetting out the ſubſtance of the „ec ſection. That 
by virtue of the ſaid act, a General Poſt-oftice was erected, and a 
Poſt- office eſtabliſhed between the town of Lewes and the city of 
London, and between London and the town of Lymington. That 
by ſtat. 1 Geo. 3. c. 1. it was enacted and declared © that the revenue 
of the General Poſt- office ſhould be carried to, and made part of, the 
aggregate fund eſtabliſhed by the ſtat. 1 Geo. 1.c. 12. It then ſet 
forth the letters patent appointing the defendants to the office of 
Poſt-maſter General, bearing date 11ih December, 1770, thereby 
granting to them and their ſufficient deputy or deputies full 
power and authority, and to 0 other perſon whatever, to re 
ceive, carry or deliver letters; and to take and receive, for rde 
uſe of his Majefty,. all ſums of money limited by the act 9 Au. 
c. 10. for the poſtage of ſuch letters reſpectively. And further 
granting to the ſaid defendants full power and authority to con- 
ſtitute and appaiot,, by any writing under their hands and ſeals, 
ſuch depuries, deputy, Polt-maſters, ſubſtitutes, Sc. Cc. ſorters, 
&c. &c. as they ſhould think fit and. neceſſary; and them, or any 
of them, from time to time to ſuſpend, &c. according to their 
diſcretion; and to take, in his ſaid Majeſiy's name and for Be 
1833 uſe, 


Wulrrlun 
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1778. uſe, from the ſaid deputy Poſt-maſters or other inferior officers, 
uch ſufficient ſecurity for their faithful diſcharge of their re- 
verſa ipective truſts, and for the payment of the money received by 
Lord Ls them reſpectively, to the Receiver General of the ſaid revenue 
De>yENCER- for the time being; and from time to time to ſettle the ſalaries 
and allowances to the faid inferior othcers, as the Commiſſioners 
of the Treaſury, or the High-treaſurer for the time being, ſhall 
firſt approve of: The ſaid ſalaries and allowances 70 be paid out of 
the revenue by the hands of the Rece:rer General: And further 
granting to the ſaid defendants a /a/ary of 2000 J. per annum, 
payable quarterly by the hands of the Receiver General: and in 
regard the ſaid Receiver General 1s to receive and account for 
the ſaid revenue, that the defendants ſhould act be chargeable 
or accountable or reſponſi le for the faid revenue, or for the 
officers conſtituted or appointed by them as aforeſaid ; ſave only for 
their own voluntary defaults or misfeazances.”—That by virtue 
of the ſaid letters patent, the ſaid defendants poſſeſſed them ſelves 
of the ſaid office. That the ſaid Richard Micbel, on the 21ſt of 
Auguſt, 1771, was in due manner appointed by the defendants, a 
forter of letters in the inland department ; and that on the 6th of 
September following, the ſaid defendants took a ſufficient ſecurity 
from him in the King's name and for the King's uſe, for the 
faithful diſcharge of the truſt of his ſaid office, and for payment 
of the money to be received by him. — Then it ſet forth the 
cal taken by Richard Michell, not to delay, or in any way to 
cmbezzle any letter or pacquet, Sc. That he was employed 
as a ſorter on the 24th September, 1774. That he received his 
ſalary out of the projits of the paſtage, by the hands of the Re- 
ceiver General; and not from the defendants: that the plaintiff 
on the 24th of September, 1774, was poſſeſſed of a bank- note for 
1001; that he encloſed it in a letter ſealed and directed to John 
Moxhem, of Lymington, in the county of Southampton. That 
the faid letter was delivered into the General Poſt-office in Lon- 
don, in order to be there ſorted, and conveyed by the poſt from 
thence to Lymington. That the ſaid letter with the bank-note 
encloſed came to the hands of the ſaid Richard Michels at the 
General Poſt-oflice in London, he being ſuch ſorter as aforeſaid ; 
and that he feloniouſly ſecreted the ſaid letter and ſtole the bank- 
note thereout, contrary to the form of the ſtatute, That he 
was tried, convicted, and executed for the ſame. | 
This caſe was argued twice; firſt in laſt Term by Mr, T. Cow- 
* for the u and Mr. Serjeant Walker for the defend- 


2 ants: 


V. HITFELD 


Eaſter Term 18 Geo. 3. X. 


57 


n 


ants: And again in this Term, by Mr. Lee for the plaintiff, and Mr. 
Bearcroft for the defendants. The queſtion was, Whether the de- 
fendants by reaſon of their office, and by reaſon of the relation in 
awhich' Michell the forter ſtood to them, were perſonally liable for 
the amount of the bank-note found by the ſpecial verdict to have 
been ſecreted and ſtolen by him in te Pot-office : and the general 
ſcope of the argument was as follows. For the defendants it was 
_ argued, that upon the facts ſtated in the ſpecial verdict, they 
were not liable to the plaintiff's action in this particular caſe. 
1. Becauſe no perſonal negle& was brought home to the defendants 
themſelves.— 2. From the conſtitution of the office, as eſtabliſh- 
ed by the ſtat. 9 Ann. c. 10, Mzicbell, and all the other inferior 
officers were in effect the ſervants of the public, though nomi- 
nated by the defendants.— 3. The authority of Lane v. Cotton, 
1 Lord Raym. 646. was in point, and deciſive for the defend- 
ants, having remained unqueſtioned and uncontroverted from the 
year 1699, to the time of paſling the ſtat. 9 Ann. c. 10; and 
from that time to the preſent, without any action being brought, 
or any clauſe inſerted in any ſtatute relative to the Poſt-oftice 


in any wiſe impeaching it, or intimating a doubt upon the ſub- 


jet. Upon the firſt point, little was ſaid beyond the terms in 
which it was ſtated. Upon the ſecond point it was faid, that 
the ſtat. 9 Ann. c. To. was made at the requeſt of the ſub- 
ject for a two-fold purpoſe. 1ſt, To raiſe a revenue to govern- 
ment. 2d, For the more ſecure, convenient, and ſpeedy con- 
veyance of the general correſpondence of the kingdom. With 
this view, the ſtatute directs * that the revenue ſhall be appro- 
priated to the w/e of the public; which in effect is ſaying, it ſhall 
Wippen to the ule of every individual in the ſtate: And with- 


out doubt, when ſo applied, every individual equally ſhares the 


common benefit.—In like manner, all the offices created by the 


ſtatute are for the v/e of the public. The Poſt-maſter General is 


the /ervan? of the public; he is appointed by letters patent, and 
his falary is paid out of the public money: ſo, the deputy ſorters, 
and all the other inferior oſſicers ſubordinate to the Poſt-maſter 
General, are the ſervants of the public, though nominated by 
him. This is apparent from a variety of circumſtances. Iſt, It 


is a clear principle, that whoever holds an office which renders 


him reſponſible for any act done in it, ought to have the entire 


management and controul of ſuch office. If reſponſible for the 
he alone ought to. have the privilege of ap-. 


Printing ne TN nis own terms, and at his own diſcretion; 


acts of his ſervants, 


Bein zn, gen wan 9 G& 7 Ph NOS and 


— — 


1778. 


x7 
*. 11 


— —— 


21 FELD 


de 


Lord LE 


Drsrrxckk. 


* Þ;ne Tock. 
$05 38, 42. 


ꝙ—ͤͤ oe wee 


* | 
20 — — err ä 9 o - * 
3 — — — LL 8 3 *% & 5 WK" ** 2 n 
r — 2 NA. - - "#2 — |. a WEE En, ELEC, 
- - — 2 — 2 by — Il 4 1 8 
, On be ia apr r r 
1 8 * 2 „r Coyne > 5. 


LIT „ 
— * — 1 4 


—— none, 
n 


_ 


— 


— 


758 


Eaſter Term 18 Geo. 3. B. R. 


177 1 
W HITFELD 


e 


Lord LE 


DrspExCER. 


— 7 
— 


and with as abſolute a power over them in every reſpect, as he 
has over the ſervants of his own houte. On the contrary, the 
Poſt-maſter in this caſe can neither fix the poſts, nor the rate of 
poſtage of letters, nor receive the revenue ariſing from it; but 
parliament alone has the right to ſettle the one, and the Re- 
ceiver General is entruſted with the other. 2d, With reſpect to 
the inferior officers to be appointed, the power given him by 
the letters patent, is not a general power of appointing ſervants; 
but the offices are all ſeparately and diſtinctly ſettled by name, 

Neither the perſons to be hired, nor the terms of their ſervice, 
are at the diſcretion of the Poſt-maſter : But both are to be 
approved of by the Treaſury. Even the ſecurity they are to enter 
into, and which alone could be the means of the Poſtmaſter be— 
ing indemnified in caſe of a loſs, is not given to hin, but to the 
King. Another material circumſtance is, that by the ſtat. 9 Ann. 
6. 10. they are required to take the oaths of allegiance and ſu- 
premacy. This ſhews the act itſelf conſiders them as public 

offcers, not as mere deputies of the Poſt-maſter. All public of- 

ficers muff take the oaths: But it is no neceffary qualification 
of a private ſervant. No maſter ever requires his ſervant to 
take the oaths ; nor is it here left to the diicretion of the Poſt- 
maſter to require it; but enjoined by the ſtatute. Theſe conſi- 
derations are amply ſufficient to mark the diſtinction between 
the office of the defendants, and one, which would render them 
liable for any act done in it, or for the acts of their ſervants, 


Za, Many of theſe conſiderations are equally applicable to ſhew, 


that the analogy between the defendants and a common carrier, 
to whom they have been compared, does not hold. A com- 
mon carrier fixes his own price; he may, and generally does, | 
vary it according to the value of the thing to be carried, though 
of equal ſize and weight: Whereas the poſtage of letters is 
fixed, and cannot be varied according to the value, —A com- 
mon Carrier aypoints his own ſervants: If any ſecurity is ne- 
ceſſary, he takes it to himjelf. If he is guilty of enbes element, it 


is only a breach of truſt: In the Peſt-maſter or his ſervants, it Is 


a capital felony.— Beſides, in ſuch a caſe, the treſpaſi is merged i in 
the crime: Therefore, upon that ground alone, the plaintiff ! is 
not entitled to recover. 4th, But, independently of reaſoning 
or principles, the caſe of Lane v. Cotton, 1 Ld. Raym. 046. is an 
authority by which the court is bound. It is a folemn judicial 
deciſion, and has ſtood uncontroverted for near a century, Se- 
veral acts of parliament have been fince paſſed, as well for a new 
eſtabliſhment of the Poſt. office, as for different regulations which 

| it 
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it has been thought expedient to make: And yet at no time has any 
application Bere made to redreſs the grievance now complained of, 
by altering the law, nor any action been brought to impeach the 
propriety of that deciſion. On the contrary, the ſtat. 9 Ann. 
c. 10. and the other ſubſequent ſtatutes are a legiſlative confir- 
mation of its authority. As to the note at the end of Lord Ray- 


mond's report, ſignifying, that upon a writ of error brought, the 


Poſt-oftice paid the money, it would be totally immaterial if true, 
unleſs done upon proper and legal advice; but the fact is, that 
no trace of any ſuch payment can be found in the Poſt-office, 
or of any ſuch writ of error being brought * The concluſion 
is, that the information given to Lord Rojas was not found- 
ed: And it is obſervable that no other reporter takes any notice 


of it. For theſe reaſons it was ſubmitted that the action did 


not lie. 

For the plaintiff, contra, it was ſaid, that to form a judgment 
of the ſubject matter in queſtion, it was material to attend to 
the ſtate of circumſtances, antecedent to any regulation for the 
eſtabliſhment of a Genera! Poſt-office, to ſee what were the rights 
and powers of the ſubject, prior to ſuch regulation. The f 
ſtep towards erecting a Poſt- office was by an ordinance of Crom- 
well; Scobell's acts, 1656, page 511. Prior to that ordinance, 
every body was at liberty to ſend their letters, containing bills of 
exchange or any other valuable property, by any mode of con- 
veyance they might think proper; there being no law that pro- 
hibited one perſon to ſend, or another to carry, or that regulated 
the compenſation to be given or received, for the poſtage or deli- 
very of any ſuch letter, Sc. But it was part of the l liberty of 
the ſubject, to employ whom be pleaſed, and exerciſable at his diſ- 
cretion. Motives of . public convenience were the principal in- 
ducement to the eſtabliſhing a General Polt-office ; at the ſame 
time, it was no inconſiderable object of Crommwell's ordinance to 
prevent coꝝſpiracies, by ſubjecting the general correſpondence of 
the kingdom to the inſpection of perſens appointed to the 
management of this new branch of revenue: And ſo it is ſtated 
in the ordinance itſelf. Antecedent to this ordinance, and to 
the ſtat. 12 Car. 2. c. 35. there could be no doubt but that 
whoever truſted his money or effects to another, and paid hire 
for the conveyance of them, had his remedy by action, in caſe 


-* Lord-Mansfield upon the firſt argument directed an enquiry to be made at the 
poſt office, whether they had any entry or minute of the payment above alluded 
to, and alſo whether any (writ of error was brought. 5 945 
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only, by the miſconduct of their ſervant, The anſwer to tat! is, 


* * 


_ 4 10h. 1 „ by e of we party 


employed, or by that of his ſervants. It was but reaſonable 
therefore, as well as juſt, ſeeing the immenſe profit arifing from 


this parliamentary monopoly, that government ſhould ſtand in 


the ſame predicament as thoſe, whoſe office they had engroſſed 
entirely and exc/u/; vely to themſelves, Clearly, there was nothing 
in the ſtat. 12 Car. 2. c. 35. or any other ſtatute relative to 
this ſubject, importing that the condition of the ſabject ſhould be 
Worſe than it was before, On the contrary, the proviſions the 
ſtatutes contain, are declared to be for the bereft of the ſub- 
ject. By the ſtat. 12 Car. 2. power is given to the aut alone, 
*« to. grant this office at ſuch rent as he ſhall think fit.“ And 
in giving judgment in the caſe of Lane verſus Cotton, 1 Lord 
Raym. 646. it ſtruck one of the judges * as an abſurdity too 
great to be contended for, that if the revenue were farm- 
ed, the perſon farming it would not be liable. But the differ- 
ence he takes is, that this office, being an eſtabliſhment by a& 
of parliament, is Founded in government, and therefore that the 
officers belonging to it are abſolved from the common obliga- 
tions of juſtice. That cannot be. Wherever plain and ma- 
nifeſt obligations of juſtice are to be contravened, it is very 
eaſy for the legiſlature to expreſs ſuch their intention in preciſe 
and unequivocal terms: Otherwiſe, every project of individuals 
ſanctioned by an act of parliament, would draw the ſame danger- 
ous conſequences along with it. In acts for making navigable 
rivers, no reference is had to the law that is incident to the 


- caſe. of common carriers : But whoever is employed to carry the 


goods of the. ſubject on ſuch rivers, is liable to anſwer for their 
own or their ſervants negligence. It is a principle of obvious 


juſtice that obtains PB. =, The duty ariſes out of the truſt: 


And much more ſtrongly in the preſent caſe ; where, for the ex- 
preſs purpole of greater ſecurity, the gre right and liberty 
of the ſubject is fo extremely narrowed. But the propoſi- 
tion cantended for on the other ide goes to make it leſs ſecure, 


by ſaying, that this is a direct prohibitory law, by which the 
ſubject ſhall be bound under a penalty to truſt bis property to 
particular perſons, exc/u/ively of all others, and nevertheleſs, that 
ſuch perſons ſhall in no caſe whatſoever be anſwerable for the 
Farce of t, 249), As to the objections made to the Plaintiff's 


right of action as againſt the defendants, the Fe is, that this 
is no perſonal default i in them; but if any, -a- conſtructive. neglect 
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that in every undertaking whether public or private, the maſ- 
ter is liable for the acts and miſconduct of his ſervants, equally 
the ſame as he is for his own. If he were not, every maſter 
muſt neceffarily turn labourer and be his own ſervant, for no 
one would truſt the mere mechanic. —Suppoſe a ſervant of the 
bank were to transfer any perſon's ſtock without his leave: 
Would not an action lie againſt the governors of the Bank ? 
But 2. it is obſected, that Michell was not the defendants' ſer- 
vant, but the ſervant of the public.—Arfwer. The words of 
the act are, ** that the Poſt-maſter and his deputies, &c. by 
him employed, ſhall have the receiving, carrying, &c. of letters 
and 0 one elſe.” Beſides, the ſpecial verdict finds in fo many 
words * that Michell was appointed by the defendants perſonally.” 
Tt would be fingular therefore to fay, that he was not their 
ſervant, but the ſervant of the public.—3. The zex? objection 
is, that all.the inferior officers appointed under the act, are re- 
quired to take the ſacrament, and alſo an oath for the due and 
faithful execution of their truſt; and therefore they are to be 
conſidered as public officers perſonally liable, though nominated 
by the Poſt-maſter. Anſwer, That is only for greater ſecurity, 
and not alone ſufficient to exempt the defendants by whom they 
are appointed. —4. It is ſaid, that the inferior officers continue 
in their fituations, though: the Poſt-maſter is diſplaced. An- 
fwer, Poſſibly that may be ſo, becauſe where no objection lies, 
there is no reaſon why they ſhould be removed. But whether 
they can retain their office againſt the conſent of the ſucceſſor, 
is a very different queſtion. The office itſelf is only during 
pleaſure, It cannot be therefore that ſuch a perſon can have a 
right to communicate to his deputies a higher intereſt than he 
enjoys himſelf.— 5. The next objection is as ill founded; That 
the loſs imputed to the negligence of the defendants, is by the 
ſpecial verdict found to be a loſs by the felony of Michell, who 
has ſuffered death for it.: Therefore, no action lies, the treſpats 
being merged in the felony. Anfiver, That might have been 
fo if the action had been brought againſt the offenaer (Micbell) 
himſelf. Becauſe it would be of miſchievous conſequence to let 
private ſatisfaction interfere with public juſtice. But was it 
ever yet ſaid, that the felony of the ſervant ſhall excuſe the 
negligence of the maſter ?—6. The principal objection relied on 
is this: That the revenue is raiſed for the uſe of the King and the 
public, and that the ſecurity given by Micßell, as well as by all 


bother inferior officers, was given to the King, and not to the de- 
9 H fendants. 
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fendants. Anſioer, In the firſt place, the law takes no notice 
of this ſecurity: But it is a mere condition inſerted in the let- 


ters patent, with which the ſubject has nothing at all to do; for 


the act ſays not a word about it. It authorizes the Poſt-maſter 


to appoint deputies and ſubordinate officers: But impoſes no re- 
ſtriction upon his diſcretion in ſo doing. The recognizance to 


the crown, which is the mode of ſecurity, is obviouſly taken for 
the ſake of a ſpeedier remedy to the crown in all caſes of embez- 
zlement, or miſconduct, affecting its own intereſt, againſt thoſe 


who enter into it. But the Poſt-maſter General has an ample 


ſalary ſufficient to anſwer all loſſes of the ſubject, accalioned by 
the negligence or other miſconduct of himſelf or his ſervants; 


which alone renders him liable. Morje v. Slue, 1 Vent. 190. 


238. 
as ſuch. But it is not clear that he may not reimburſe himſelf 


If it is not ſufficient, it is his own fault for accepting it 


ontof. the fund ; at leaft, it is much better that the public ſhould 


occaſionally pay a ſmall ſum out of the revenue, than that private 
individuals ſhould ſuffer, and the property ſent by this mode of 
conveyance be rendered totally inſecure. It would not be dif- 
ficult however to maintain, that the action would lie even if the 


defendants had no falary at all. Lord Cołe in 1 I,. 89. a. ſays, 


e if a guardian receive the profits of land and be robbed, if 


it be without his default or negligence, he ſhall be diſcharged 
therefrom: But otherwiſe it is of a carrier; for he has his hire, 8 | 
undertakes nplicitiy for the ſafe delivery of the goods entruſted 

to him. ''—And ſubſtantially there is no difference between the 
defendants and a common Carrier. — With reſpect to the caſe of 
Lane v. Cotton, 1 Lord Raym. 646. it is ſaid, no notice is taken 
in any reporter, except Lord Raymond, of the final iſſue of that 
caſe. But Peere Wms. in a note, vol. 3. page 394. confirms the 
account given by Lord Raymond. Mr. Lee farther ſaid, the au- 
thority which weighed moſt with him, was the information he 
had received from Sir Thomas Parker, who had authorized him 
to ſay, that being in the early part of his life very intimately 
acquainted with Lord Chief Juſtice Milles, who. married a niece 
of the plaintiff Lane, the Chief Juſtice told Sir Thomas, that 
Lane had informed him the money was paid. On the other 
hand it is true, that ſearch has been made i in the Exchequer to 
know if any writ of error was brought, and none ſuch is to be 
found ; nor is there any entry in the Poſt-oftice of the. ongys. be- 
ing paid. | Be 4 
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bed bene. I Fancy, if ever it was paid, there was no en- 
wry off it. | 

Lay, Many of the reaſons given by the three Judges who 
were for the defendants i in that caſe, went on this ground; that 
it never was the intention of the legiſlature that valuable proper- 
ty, but that mere miſſive letters 80175 ſhould be ſent by that 
mode of conveyance. But in the ſtat. 6 Geo. 1. c. 21. a. 
it is provided, that all bills of exchange, &c. except ſuch as are 
ſent abroad, ſhall be paid for as ſo many ſeveral letters. Upon 
the whole therefore, they ſubmitted that this action was clearly 
maintainable. 


Lord Mansfield. Upon the laſt argument \ we were all fully 


fatisfied ; but from the nature and importance of the queſtion, 
I was deſirous of having the opinion of Mr. Juſtice Min, whoſe 
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loſs cannot be too much lamented: We had the advantage of 


his aſſiſtance; for a note of what paſſed was read over to him, 
and he was entirely of the ſame opinion. 

I ſhall conſider this queſtion in Zo lights.—1. As it ſtood in 
the year 1699, before the determination of Lane verſus Cotton. 
2. As it ſtands now, ſince that determination; and alſo, what 
has been done in conſequence of that decition. And frft as it 
ſtood in the year 1699.—The Poſt- office, as Mr. Lee has truly 
ſaid, was farſt erected during the uſurpation, by an ordinance of 
Cromwell, and afterwards more fully regulated by the ſtat. 
12 Car. 2. c. 35. There never had been any action brought, 
either upon that ordinance or upon the ſtatute, till the caſe of 
Lane verſus Cotton; and the ſame mode of action that is now 
brought, was the mode fixed upon in the cate of Lone verſus 
Cotton. But neither from the draught of the declaration by the 
adviſers of that action, nor in the opinion of the judges upon 
the queſtion, does it appear to have entered into the imagination 
of either, that this was a demand upon the fund, as it has been 
now argued ; for the form of action is not applicable to ſuch a 
demand. If there could be a demand upon the fund, it muſt 
be by a totally different form of action. But this is a demand 
upon the Poft-mafter perſonally, upon the ground of a neglect 
in him by his own act, or con/trudively fo, by the fault of his 


ſervant, If the fund were in the nature of a policy of inſurance. 


to inſure every man who ſends bills or notes by land or ſea 
carriage, from a loſs by robbery or neglect, ſuch contingency 
would be a deduction out of the fund: and no doubt in that 
calc, if a loſs were to happen, upon an action brought againſt 
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the proper officers they would be liable; being bound by the 
poſitive conſtitution of the office to inſure every perſon, for the 
fixed and eſtabliſhed rate of poſtage. But here, the act of parlia- 
ment has appropriated” the whole revenue. Therefore if à loſs is 
paid, there muſt be an tem of it; and that item muſt come 
under the appropriation, But it is manifeſt no ſuch idea was 


| ever thought of at the time. If it had been thought of, the 


ordinance of Cromwell, or the act of parliament would in terms 
have charged the fund for all loſſes arifing from __— or 
otherwiſe. 

But neither this ITY nor the caſe of Lane verſus Cotton, is 
founded upon the ground of the fund being liable. What then 
is the ground? It is, that the Poſt-maſter, in conſequence of 
the Sire he receives, is liable for all the damage that may hap. 
pen, whether owing to the negligence or diſhoneſty of the 
perſons employed under him, to conduct and carry in the 
buſineſs of the office, If that pofition were founded in the 
extent in which it has been ſtated, it would go the length of 
making the defendants liable in all caſes whatſoever. But the 
argument of Lord Chief Juftice Holt, who differed from the 
other judges in the caſe of Lane verſus Cotton, does not extend 
ſo far as that ; for he takes a di ference between the caſe of a letter 
loft in the office by a ſervant employed under the Poſt- maſter, 
and that of a /o/5 upen the road, or by the mail being robbed after 
the letter has been ſent ſafe out of the office. The ground of Lord 
Chief Juſtice Ho/?'s opinion in that caſe, is founded upon com- 
paring the fituation of the Poſt-maſter to that of a common 
carrier, or the maſter of a ſhip taking goods on board for 
freight. Now, with all deference to fo great an opinion, the 
compariſon between a Poſt-maſter and a carrier, or the maſter 
of a ſhip, ſeems to me to hold in no particular whatſoever. The 
Poſt-maſter has n9 hire, enters into no contract, carries on no mer- 
changize or commerce. But the Poſt-office is a branch of revenue, 
and a branch of police, created by act of parliament. As a branch of 
revenue, there are great receipts ; but there is likewiſe great ſur- 
plus of benefit and advantage to the public, ariſing from the fund. 
—As a branch of police, it puts the e correſ pondence of the 
kingdom (for the exceptions are very trifling) under govern- 
ment, and entruſts the management and direction of it to the 
crown, and officers appointed by the crown. There is no 
analogy therefore between the cafe of the Poſt-maſter and a 


common carrier ee branch of revenue aud the branch of 
police 
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the appointment of the inferior officers; but they give ſecurity 
to, the crown. One requiſite is, that * ſhall tate the oaths 
taken byrall public officers . Another ſtrong guard is, that they 
are made ſubject to heavy penalties; and this is carried ſo far, 
that, what in the caſe of a common carrier, or any other perſon, 
would be only a breach of truſt, is in them declared to be a 
capital Felony. All theſe advantages the law provides for the 
ſecurity of the ſubject, in conſideration of their being obliged to 
ſend their letters by this mode of conveyance. But the ſtatute 
does not make the Poſt-maſter liable for any act done, except 
in one particular caſe; which is very remarkable, becauſe it 
makcs him liable for his own fault only (and not for that of his 
deputies) in a caſe where it is hardly poſſible for the Poſt-maſter 
himſelf to be perſonally in fault. The ſtatute (ef. 5.) creates a 
monopoly in the Poſt-maſter and his deputies or ſubſtitutes, of 
providing poſt-borſes, And if any other perſon preſumes to let 
to hire any poſt-horſe, for the purpoſe of carrying letters, &c. 
he is liable to a penalty of 5 % except where the Poſt-maſter or 
his deputies do not furniſh horſes within half an hour after an 
application made ; for then the party is at liberty to hire a 
horſe elſewhere, And in that caſe, ** if it be through defaulr 
or negle of the Poſtmaſter or his deputy, that ſuch perſon fail of 
being furniſhed with a ſufficient horſe or horſes in time, then 
the Paſtmaſter or his deputies are to forfeit 57.” 

As to an action on the caſe lying againſt the party really 
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offending, there can be no doubt of it; for whoever does an act 


by which another perſon receives an injury, is liable in an action 
for the injury ſuſtained. If the man who receives a penny to 
carry the letters to the Poſt- office, loſes any of them, he is 
anſwerable; ſo is the Hirter in the buſineſs of his department. 
So is tke Poſt-maſter for any fault of his own. Here, no perſonal 
neglect is imputed to the defendants, nor is the action brought 
cn that ground; but for a cozſtructive negligence only, by the 
act of their ſervants. In order to ſucceed therefore it muſt be 
ſhewn, that it is a loſs to be ſupported by the Poſt-maſter, 
which it certainly is not. As to the argument that has been 
drawn from the ſalary which the defendants enjoy ; in a matter 
of revenue and police under the authority of an act of parliament, 
the falary annexed to the office, is for no other conſideration 
than the trouble of executing it. The caſe of the Poſt-maſter, 


therefore, is in no circumſtance whatever, fimilar to that of a 
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Same day. 


Declaration 
againſt the 
defendant as 
aſſignee of 
all the eftate, 
Sc. in cer- 
tain pre- 
miſes: Evi- 
dence that he 
is aſſignee of 
part only, is a 
fatal vari- 
ance. 


| common-carrier ; but he 3s like all has public 8 ſuch 


as the Lords Commiſſioners of the Treaſury, the Commiſſioners 
of the Cuſtoms and Excife, the Auditors of the Exchequer, 


Se. who were never thought liable for any negligence or 


miſconduct of the inferior officers in their ſeveral depart- 
ments. 

Thus then the queſtion ſtood in the year 2409. In that year 
a ſolemn judgment was given, that an action on the caſe would 
not lie againſt the Poſtmaſter-General, for a loſs in the office by 
the negligence or fault of his feryant. The nation underſtood it 
to be a judgment : And therefore it makes no difference, if what 
has been thrown out were true, that the writ of error was ſtopped 
in the way that has been mentioned. For the bar have taken 
notice of it as a judgment; the parliament and the people have 
taken notice of it, every man who has ſent a letter ſince has taken 
notice of it; many acts of parliament for the regulation and 


improvement of the Poſt- office, and other purpoſes relative to 


it, have paſſed fince, which by their ſilence have recognized it. 
The mail has been robbed a hundred times fince, and no action 
whatever has been brought. What have merchants done fince 
and continue to do at this day, as a Caution and ſecurity againſt a 
loſs? They cut their bills and notes into two or three parts, and 
ſend them at different times: one, by this day's poſt, the other, 
by the next. This ſhews the ſenſe of mankind as to their re- 
medy. If there could have been any doubt therefore before 
the determination of Lane verſus Cotton, the folemn judgment 
in that caſe having ſtood uncontroverted ever ſince, puts the 
matter beyond diſpute. Therefore, we are all clearly of opinion 


the action will not lie. | | 
Per Cur. Judgment for the defendants. 


HAARE verſus GATOR, 


F N covenant, the plaintiff declared againſt the defendant as 
aſſignee of all the eſtate, right, title, and intereſt in certain 
premiſes by her demiſed to Lord Bolingbroke. The defendant 
pleaded, that the eftate, right, title, and intereit of the ſaid 
Lord Bolingbroke, to the ſaid demiſed premiſes in the decla- 
ration mentioned, did not come to his poſſeſſion by aſſignment, 
as in the ſaid declaration alleged: And nr iſſue | was 


joined. 


3 Ih | 
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The cauſe came on to be tried at © Welminſter, 1 Lord 
Mansfield, at the Sittings after Michaelmas Term, 1777, when 
the jury found a verdict for the plaintiff, damages 1,750 J. coſts 
40 6. ſubject to the opinion of the court upon a caſe, ſtating in 
ſubſtance as follows : The marriage ſettlement of Lord 8 
broke, dated November 4th, 1765, by which certain premiſes 
conſiſting of the manor of Beckenham, and eleven farms in Kent, 
and other eſtates of the yearly value of 3, 2 50 J. of which the pre- 
miſes in queſtion were part, were conveyed to truſtees, to the 
uſe of Lord Bolingbroke for life, with remainders over: with a 
power to Lord Bolingbroke to leaſe, &c. and allo a further 
power with the conſent of the truſtees to revoke the uſes of the 
ſaid ſettlement. 2. That by indenture of the 24th July, 1770, 
Lord Bolingbroke, for the conſideration there mentioned, demiſed 
the e/even farms in Kent, and a meſſuage or tenement in Peckbam, 
in the county of Syrry, to the plaintiff for 99 years, if he the 
ſaid Lord Bolingbroꝶe ſhould ſo long live, at a pepper-corn rent. 
That by indenture, 25th July, 1770, the plaintiff redemiſed 
all the ſaid premiſes to Lord Bolingbroke, at the yearly rent of 
500 J. for the term of 98 years and 11 months, if the ſaid Lord 
Bolingbroke ſhould ſo long live. Then it ſet out an indenture of 
the 20th of October, 1773; revoking the uſes in the ſettlement. 
That afterwards, by /ea/# and releaſe of the 21ſt and 22d of Oc- 
tober, 1773. made between the truſtees under the ſaid ſettle- 
ment of the one part, Lord Bo/ingbrote of the ſecond part, 
and the defendant of the third part, reciting the ſaid ſettlement, 
the revocation of the uſes, and that the defendant had contracted 
for the purchaſe of the premiſes at Beckenham, for 19,688 J. the 
{aid truſtees in conſideration, &c. granted and conveyed the ſaid 
manor and eftates at Beckenham, to the defendant, his heirs and 
aſſigns. That the defendant Cator had no afignment of the 
ſaid term of .g9 years, granted by Lord Bolingbroke to the plain- 
tiff, nor of the redemiſe granted by the plaintiff to the taid Lord 
Bolingbroke. —T hat it appeared by the evidence there given for 
the plaintiff, that the defendant had notice of the annuity granted 
to the plaintiff, and of the manner in which it was ſecured, 
before he compleated his purchaſe. And that the price paid by 
the defendant Cator for the purchaſe of the ſaid eſtate, was not 
beyond a fair and adequate price, on a ſyppolition of the eſtate 
being bought ſubject to the payment of the annulty granted to 
the plaintiff. The defendant's counſel objected to the erm of 


the. action, . reaton that the te in Surry, let at 110 J. per 
ann, 
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ann. comprized in the redemiſe from the plaintiff to Lord Bo. 
lingbroke, was not furchaſed by the defendant. The queſtion 
for the opinion of the court was, Whether the action might be 
maintained? If the court ſhould be of opinion that the action 
could be maintained, then a verdict to be entered for the plain- 
tiff, damages 1,750. and coſts 40s. But if the court ſhould be 
of opinion, that the action could not be maintained, then a non- 


ſuit to be entered. 
This caſe was 052 by Mr. Morris for the plaintiff, and 


by Mr. Davenport for the defendant; and ſeveral points aroſe. 


1. Whether, under the circumſtances of the caſe, the defendant 
was aflignee at all. 2. If aſſignee, Whether, as being aflignec 
of part oly, he was liable for the whole, or only an apportion- 
ment of the rent. 3. Whether the action could be ſupported in 
point of form; the declaration charging that the defendant was 
aſſignee of the whole, whereas by the evidence it appeared he 
was aſſignee of part only. — Mr. Morris tor the plaintiff con- 
tended, that the rent being reſerved upon all and every part of 
the premiſes, the defendant was clearly liable for the whole 
rent, though aſſignee of part of the premiſes only: And for this 


he relied on the caſe of Broom verſus Hoare, Cro. El. 633. As 


to the objection in point of form, he ſaid, that though the de- 
claration was more large than the truth of the caſe would war— 
rant, the plaintiff was equally entitled to recover upon what did 
appear in proof. | 

Mr. Davenport for the defendant contra, ſaid, he ſhould con- 
fine himſelf to the objeQion in point of form, Whether the 
defendant being charged as aſſignee of the whole, proof of his 
being aſſignee of part only was ſufficient; and he contended it 
was a fatal objection. But if it were neceſſary to go into the 
other points, it would be ſufficient to obſerve, that the caſe of 
Broom v. Hoare, did not at all apply to the preſent : For there, 
the defendant was the original leſſee, who had aſſigned” part of 
the premiſes, and continued in poſſeſſion of the remainder ; and 
no doubt, as againſt the original leſſee, debt will lie for the whole 
rent, though he retain only part of the premiſes ; becauſe of the 
privity of contrad. But an afhgnee is liable only from the 
privity of eftate : conſequently, mult be charged according to the 
truth of the caſe ; which here is, that he is aſſignee of part only. 
] herefore, he prayed a nonſuit might be entered. 

The court gave no opinion upon the point, whether the de- 


fendant was afhgnee ; but eee upon the objection in 


1 point 
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point of form that the defendant was improperly "DAD as 
aſſignee of the 0e, againſt the truth of the caſe; being, if 
at all, ne of part only. Accordingly, a nonfuit was en- 


tered, 


BOL DE RO ver/us Gray. 


PON fhewing cauſe why the proceedings on the bail 
bond in this caſe ſhould not be ſtaid with coſts, the facts ap- 
peared to be, that the writ was returnable on the 27th of January. 
A ſummons was taken out for time to put in bail: The defend- 
ant's attorney ſwore he attended a little after fix o'clock, that he 
continued till pa? ſeven ; and was not informed any perſon at- 
gs upon which he took out another ſummons for the next 
day.—The plaintiff's attorney ſwore he attended: Enquired of 
the clerk if any perſon attended for the defendant, and was 7% 
19 one attended: Upon which he took an aſſignment of the bail 
bond. The defendant then took out an order for ſtaying pro- 
ceedings, but no bail was put'in above; ſo nothing could be done. 
On the 31ſt there was another attendance, when it was alleged 
no bail was put in, the bail put in being at the ſuit of the 
plaintiff, aſſignee of the ſheriff of MiddleJex, which was not this 
action. 

Mr. Wallace in ſupport of the rule inũiſted, that, after regular 
bail put in, if the plaintiff excepts to them, it is a waver of the 
proceedings on the bail bond. [V. B. This was allowed by the 
Maſter, and agreed to be the univerſal practice.] On the other 
hand, this practice was objected to as a ſerious hardſhip upon 
the plaintiff, by forcing him, if he did except to the bail above, 
to wave the benefit of the bail bond; and if he did ut, to be 
put off with bad bail, in caſe the proceedings upon the bail bond 
were ſet aſide. The court thought the objection very forcible 
and ſtrong : And accordingly made a rule, that in future, where- 
ever the defendant is guilty of a neglect, in not putting in bail 
in due time, by which the bail bond becomes forfeited, the 
notice (in caſe the party means to put in bail in order to ſtay 
proceedings upon the bail bond) ſhould be, that he will put in 
and perfect bail on ſuch a day, analogous to the caſe where the 
meriff is ruled: who, before he can diſcharge himſelf, muſt give 
notice that he will put in and perfect bai]: And in that caſe, the 
plaintiff may oppoſe the bail in court, without i its being a waver 


of the bail bond. 
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Willes Juſtice 


abſent: in 
Canc. 


Where more 


than 5 per 

cent. is taken, 

if the /ub- 
ance of the 

contract be 

a borrowing 


and lending, a 


ſlight, colour- 
able contin- 
gency only, 
will not take 
it out of the 
ſtatute of 


utury. 


| £ u ineas. 2 


b. Heighway preſſed him very much; 
he would ſee what could be done, and bid him call the next 
day. Heighway did ſo in the morning; but the defendant 
was not at home. He called again in the evening, and then ſaw 
Brown, who ſaid he was afraid he could not raiſe it himſelf, 


RicnarDs gui tam, verſus Brow . 


'TPON ſhewing cauſe why a new trial ſhould not be grant. 
ec, the caſe, as it appeared from the. report of Lord 
Mansfield, was in ſubſtance as follows: This was ans ction on 
the ſtatute of ufury, in which the declaration ſtated, that on 
the 28th of Ockober, 1773, the defendant, upon a corrupt bar- 


gain, received 351. from one Heighway for the forbearance 


of 420 J. from the 20th of December, 1772, to the 20th of 
Tune, 1773. At the trial, Richard Heighway, who was the 
borrower of the money, and the only witneſs as to the tranſ- 
action, ſaid, that he borrowed of the defendant 200. in the 


year 1769, which was fettled fix months after. That on the 


6th. of September, 1770, he applied to the defendant to lend him 
6004. ſaying, he was owner of 2, 042 J. Bank annuities veſted in 
truſtees, to be transferred to him upon making out his title to 


an eſtate, which was very clear; and ſhewed Brown the decla- 
ration of truſt. The defendant ſaid, he would end him 600 J. 


or 1000 /; and ſupplied him with 200 J. for which Heig ba 


gave him a bond, and depoſited the declaration of truſt as a 
collateral ſecurity ; and Brown promiſed he ſhould have the re- 
' maining go.. in a forthight's time. On the 17th-of September, 
' benden called for the other 4001: the defendant then told him, 


% money was very ſcarce, upon the proſpect of a Speniſh war. — 
upon which he ſaid, 


but would try to get it of a friend in the city, who never was 


without money; but he was a very bard man. Highway aſked 
what his terms were. The defendant ſaid, they were ſo-exorbi- 
tant he was almoſt aſhamed to name them. Hei; way ſaid he 


would rather pay 20 or 30 guineas than not have the money. 
The defendant ſaid, his friend was net ſo hard as that; but that 


he never ent money, but upon annuity at b years purchaſe: How- 


ever, ſaid the defendant, if you will take the money on 
choſe terms, I will engage to furniſh you with money to re- 
deem in tbrre months time. The quarter's annvity will come 
but to 17/. 10s. which will be better than giving 20 or 30 
This being agreed to, on a the 20th of September, 1770, 


3 | Hergowoy 
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Heighway called upon Brown for the money, and found a bond 
and warrant of attorney, Sc. prepared for ſecuring an annuity 
from him to one Waters. Heightway executed it; and Brown 
ſigned it as the ſubſcribing witneſs. After the bond was exe 

cuted, Brown ſaid, he was always uſed to have 5 J. per cent. 
procuration money; but as Heizhway was diſtreſſed, he would 
only take π˖ͤ and half per cent. and accordingly took 15 guineas, 
and Heighway left the declaration of truſt with him. Heighway 
ſaid, “ the defendant jirft propoſed an annuity : He himJelf would 
not have granted one.” When the firſt quarter's annuity was due, 
 Heighway applied to the defendant, and preſſed him for money 
to redeem, as he had promiſed. Brown refuted. He then 
aſked for the declaration of truſt; the defendant ſaid, if he in- 


ſiſted upon it, Vaters would enter up judgment. Heigbway in- 


ſiſted upon it; and judgment was entered up. Heighway paid 
the deſendant one year and one quarters annuity, and one quar- 
ter to the defendant's partner. The defendant often denied that 
he had promiſed Heighway money to redeem; and ſaid, he won- 
dered how he could expect him to lend money at 5 per cent. when 
others made 16 and half per cent. of their money. Afterwards, 
Brown acknowleged he was himſelf the principal! that ad- 
vanced the money, and enjoyed the annuity; and ſaid, that 
Mr. Waters, whoſe name had been made ule of, was his truſtee.— 
Waters + ſwore that the defendant had ſometimes purchaſed 
annuities in his name, but that he knew nothing of 7475.—T told 
the jury, if they were ſatisfied that, in the true contemplation 
of the parties, this tranſaction was a purchaſe by the one, and a 
ſale by the other, of a real annuity, how much ſoever they might 
diſapprove of, or condemn, the defendant's conduct, they muſt 
find a verdict for him. But on the contrary, if it appeared to 
them to have been in reality and truth the intention of both par- 
ties, the one to Horrow, and the other to lend; and that the 
form of an annuity was only a mode forced on the neceſſity of 
the borrower by the lender, under colour of which he might 
take an uſurious and exorbitant advantage, then they might find 
for the plaintiff, notwithſtanding the contingency of the annui- 
tant dying within three months; more eſpecially, as it was un- 
derſtood by both, that the annuity, at the expiration of three 
months, was to aſſume the direct hape of a loan.— The jury 
afterwards came to my houſe, where they ſaid, they agreed 
with me in deteſting the Ry but W there dus 


4 N. B. He was s il: gente by the tele 1 but exami ined bz Lord Mansfelt 5 


order. 
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an annuity. I repeated wy former direction to them; they re- 


tired again, and at length found for the plaintiſft. On Thurſday 
and Saturday the 5th and 7th of February in Hilary Term laſt, 
Mr. Wallace, Mr. Bull, Mr. Dunning, and Mr. T. Cowper, 
ſhewed cauſe againſt the rule, and e n e in ſup- 


port of it. 
On the part of the plaintiff the counſel ſtated hy 8 to 


be, whether the evidence given at the trial amounted to proof 
of a loan; for if it did, no ſhift or contrivance, no ritk or 
chance, could take it out of the ſtatute; and they contended, that 
clearly and manifeſtly upon the face of the tranſaction, it im- 
ported a loan; and that the form of an annuity, under which it 
was diſguiſed, was merely a contrivance to evade the ſtatute. 


1. The application by Herighway was expreſsly and in terms an 


application for a han. The defendant actually advanced part of 
the money at the time; and promiſed to lend him the remainder 
in a fortnight. The ſubſequent treaty for the remainder, on the 
part of Heigbway, was clearly for a han; and the propoſal of 
turning it into an annuity came from the defendant. But even 
at that time, the idea of its being a loan was to ſtrong in 575 
mind, as well as in that of the plaintiff, that the anſwer he 
gives the plaintiff is, that his friend never lende money, but in 
the. form of annuity ;” not, that he never /ent money, but only 
dealt in the purchaſe of annuities, or any declaration of that 
kind, which might ſhew he would not be concerned where the 
tranſaction was to be a loan. But whether a tranſaction is a 
loan or not, is a matter of fact that depends upon the intention 
of the parties ; therefore, clearly proper for the jury: and here, 
they have found the tranſaction was a loan. If ſo, the riſt of, 
the borrower dying within three months, will not prevent its 


being uſury. It is true, this is a caſe upon the ſtatute : But the 


old caſes go upon the ſame principle. They are all collected in 
the caſe of Lord Cheſterfield verſus Janſſen, 1 01 T0 3535. 
and they all agree, that the material point to be conſidered is, 
whether there is a communication jor a loan of money, 4 Leon. 208. 
Fuller's caſe.— Cottrell v. Harrington, 1 Brownlow, 180. The 
King verſus Drury, 2 Lev. 77S, Þ. bf. the real ſubſtance is a 
loan, a ſinall riſt wili not take it out of the ſtatute. In C{ayton's 
caſe, 5 Co. 70. an agreement to pay 331. for the loan of $01. 
from the 6th of December, to the 2d 57 June following,“ ;f the 
borrower ſhould then be alize, was heid 7 n for the reaſon 


| given by Popham, Chief Juſtice, in Burton's caſe, 5 Co. 69, that 
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if it ſhould "x out 7 the Fra 78 the 2 of rhe li 2 the 
ſtatute would be of /it/le eech.“ Button verſus Downham, 
Cro. Elis. 642. S. P. bid. 741. Beddingfield verſus Aſhley, S. P. 
Roberts verſus Tremayne, Cro. fac. 50%. S. P. Maſon ver- 
ſas Abdy. Carthew 67. S. P. Perhaps the caſe of Murray 
verſus Harding, 3 Mi. 390, may be cited d contra; but 
there, the court expreſsly decided upon its being a purchaſe, 
and not a loan. The grantee of the annuity having never been 
ſpoken to about /ending.—Laſtly, in the caſe of Lord Cheer eld 
v. Jann, 1 Ath. 301 to 355. all the above authorities were 
weighed and confirmed. Mr. Juſtice Burnet there ſays * If 
a man purchaſe an annuity at ever ſuch an wnder price, if the 
bargain was really for an annuty, it is not wſury. If on the 
foot of borrowtng and lending, it is otherwise; for if the court are 
of opinion, the annuity is 20 the real contract, but a method of 
paying more money for the reward or intereſt than the law allows, 
it is a contrivance that ſhall not avoid the ſtatute, by giving the 


avarice of one kind of men, an opportunity of preying on the 
neceſſities of another.” And the caſe put by Lord Hardwicke, 


in giving his opinion upon the ſame queſtion, is preciſely this 
very caſe. ** A man, © fays his Lordſhip,” may purchaſe an an- 
nuity on as low terms as he can: but 7f be ſets out with bor- 
rowing a ſum of money, and then turns it into the ſhape of an 
annuity afterwards, this is a „it and an evaſion to avoid the 
ſtatute,” Here, the original application and the ſubſequent 
treaty were for a loan, and nothing elſe. Then the defendant 
propoſes to change it for an annuity. That was a mere ſhift 
to evade the ſtatute; the man was in perfect health ; little or no 
chance of his death, ſo as to create any thing more than a mere 


colourable riſk, and the intention of the defendant was only to 


avoid the penalty of the law. Therefore, they prayed the rule 
for a new trial might be diſcharged. 

Mr. Mansfeld contra, in ſupport of the rule, began by obſerving 
upon the teſtimony of the witneſs Hei!7h7wway, upon whoſe evi- 
dence alone the tranſaction reſted; and which, he ſaid, was 
tinctured with very ſuſpicious circumſtances indeed. At firſt, 
he ſwore that Johnſon, who was his partner, was the ſole attorney 
in the cauſe: That TFohnjon died at Mzichaelnas 1776. Then 
that May, who was clerk to him and his partner, was the le 
attorney; that he himſelf was zor the attorney, nor ntereſied in 
the cauſe. That no ſteps were taken in the cauſe during John- 
an's life, whereas there was à notice of trial and a counter- 
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= 1778. mand, which he muſt have known. That alone, therefore, is a 
ground for ſending the matter to a ſecond enquiry. 2. As to 
Rienares the queſtion of law; it is ſaid, this is not a fair S,, fide com- 
+ 19k munication for the purchaſe of an annuity, but a mere con- 

trivance to get more than legal intereſt, As to that, he ſaid, 
he agreed, if it were a mere contrivance to get more than legal 
intereſt by way of loan, it would be uſury; for the true diitinc- 
tion certainly is, whether the tranſaction be real, or colourable 
only. But if the contract is for a real annuity, however unfair, 
or even groſsly-fou]l, the bargain may be on the part of the 
grantee, in taking advantage of the neceſſities and diſtreſs of the 
grantor, ſtill it will not be uſury. What then is the tranlaction 
| here? Not a contrivance to diſguiſe a /oan under colour of an 
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annuity; but to force Heighway into granting an aunuity, when 
he wanted to have a loan. That may be extortion and oppreſ- 
1 ſion; but ſtill it is a real annuity, and no loan; conſequently, 
not within the ſtatute. But it is ſaid, there was axcommunica- 
tion, and an ab/o/:te agreement to borrow, entered into; and there 
fore, 1ts being changed into an annuity afterwards will not vary 
the caſe: And many authorities have been cited. But (after 
obſerving upon them all diſtintly) he ſaid, the reſult of them 
| only proves, what is not diſputed, that where the tranſaction 
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really is a loan, the colour of an annuity cannot gloſs it over. 
But, though there be a communication for a loan at firſt, if the 
final agreement is no? to lend, but for the one, to ſell, and the 
other, to purchaſe a real annuity, it is not uſury: And ſo it is 
expreſsly laid down by Lord Fardwicze in 1 Atkyns 351. The 
ſubſtance of the agreement, and not the mere expretlion only, is 
to decide.” What then is the ſubſtance here? The accuſation 
againſt the defendant is of a promiſe to lend, and afterwards re- 
| fufing ; but that he had a friend who would let him have the 
= money upon annuity, This, Heighway agrees to. Is not that 
| a bargain for a real annuity? For the loan is abſolutely refuled. 
The next ground of acculation is, that the defendant promiſed 
| to lend him money to redeem the annuity, What? Kedcem Hat, 
Which it was underſtood by both parties never exifked ! Again, 

5 Herghway repeatedly applies to redeem ; and complains becauſe 
the defendant will not content. He even pays the annuity from 
| | December 1770, to June 1773, as an annuity, All this ſhews, 
that in his own mind, he was conſcious the tranſaction and agree- 
| ment was ſubſtantially a real annuity, and not a loan. On the 
other hand, what was the ſituation of the defendant? He could 
not have compelled Heigbuay to redeem; for a liberty to redeem, 
3 which 
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which is all there was in this caſe, is not a contract to redeem. 
Therefore, if Waters's life had been ſuſpicious, he was at the 
mercy of Heigbway, whether the riſk ſhould continue or not. 
Upon the whole, this is manifeſtly no loan, nor a corrupt bar- 
gain for forbearance of the principal money : And there can be 
no uſury by conſtruction. The utmoſt that could have been 
done in this caſe, if-the whole tranſaction had appeared in a 
court of Equity, would have been, for the court to decree that 
Heighway ſhould be permitted to redeem. Therefore, he prayed 
the rule might be made abſolute. 

Lord Mansfield This is a very conſiderable queſtion, and I 
have not quite made up my mind about it: Therefore let it be ſet 
down in the paper for ſpecial argument, next Term. The queſ- 
tion is, Whether the evidence warrants the direction I gave to 
the jury? Here his Lordſhip repeated it, (vide ſupre,) and then 
added, There are three propoſitions. 1. The original propoſal 
was fora loan. 2. The mode of annuity was forced by the defend- 


ant, the lender, upon Heighway the borrower. 3. At the end of 


three months, Brown the defendant promiſed to. lend Heighway 
money to redeem.- Ajornatur. 

Accordingly, on this day *, it was argued a ſecond time by 
Mr. Hargrave for the defendant, and by Mr. T. Cowper for the 
plaintiff, 

Lord Mangſteld. The nature of this queſtion, the importance 
of it to the public and to the defendant, and tendernets to his 
character, made me defirous that this motion ſhould be made; 
though I had no doubt of the propriety of the direction I gave 
the jury at the trial. We were all ſatisfied upon the laſt argu- 
ment; but withed to have Mr. Juſtice Afton's public opinion, 
who, upon a conference with him, entirely agreed with the 
opinion I ſhall now deliver, and ſo did Mr. Juſtice Milles. 

The great objection at the trial was to the credibility of 
Heigbeoay's evidence. As to that, the fads of the caſe could 
be knowa only to him and the defendant. - With reſpect to his 
concern or intereſt in the preſent action, Heigbway was thorough- 
ly purged on his examination at the trial. The objections 
to his credit were laboured with all the ſtrength of argument 
that ingenuity and ability could furniſh. The jury had all theſe 
obſervations, without a reply. I faid nothing in the ſum- 
mipg up, that conld weaken the force, or diminith the effect of 
them. No doubt, the 5%s of the verdict was, bis credibility ; but 


* Mr. Juſtice 2 Id les was preſent at the former argument, but abient upon this. 
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that was left to the jury, and they have thought fit to believe 


him. Tt is obſervable, that the diſcovery of the truth of the 
tranſaction was entirely accidental. Upon that, Brown conſents 
to a compoſition, and to accept lets than the value of the annui— 
ty. Why do that, when there was no clauſe of redemption ? 
There are other ſtrong facts. Why make uſe of Mr. Waters's 
name, if the tranſaction was fair? Why not appear, as he really 
was, the principal who was to lend the money, Inſtead of 
which, he appears only as the ſubſcribing witneſs; makes Herigh- 
way believe //aters is the principal, who was an utter ſtranger to 
the whole affair ; and under that pretence, takes procuration-money 
tor lending his ewn money. If the court grants a new trial, it 
muſt be upon the ground, that Heighway ought not to be believ- 
ed, That was a matter proper for the conſideration of the jury: 
They had all the objections to his credibility before them, and yet 
were fully ſatisfied of the truth of what he ſaid. 

2. As to the queſtion of law, the facts on which it ariſes are 
theſe :—Here, his Lordſhip repeated them, together with the 
direction he gave to the jury, (vide ſupra;) and then proceed- 
cd as follows: Now the queſtion i is, what was the ſubſtance of 
the tranſaction, and the true intent and meaning of the parties: 
For they alone are to govern, and not the words uſed, The 
ſubſtance here, was plainly a borrowwzng, and lending. Heighway 
had no idea of ſelling an annuity ; but his declared object was 
to borrow money, and accordingly he depoſited the declaration 
of truſt, which was an ample ſecurity for the ſum he wanted. 
He goes further, and fays, „rather than dot have the money 
* he would give 20 or 301. premium for it.” Brown tells him, 
it muſt be by annuity, that his friend never lent money 1n any 


other ſhape, and that by that method, he might have it for 


leſs, (vis. 177. 105.) as after the firſt quarter he would let him 
have money to redeem. On the aſſurance that the annuity 
ſhould be turned into a loan at the end of three months, the 
treaty proceeds. It comes out, that the defendant himſelf 
advanced the money. That alters the caſe entirely. If Hater 
indced had been really the principal, this promiſe of Brown 
would have amounted to no more than a promrſe to lend at the 
end of three months. But Brown himſelf being the principal, 
the promiſe to lend him money to redeem, mult be underitood 
to be a promiſe to permit him to redeem. lt is true, there was 


a contingency during the three months. It was Vat, which 


occaſioned the doubt; whether a contingency of three months is 


ſutfcient to take it out of the ſtatute. _ As to that, the caſes 


2 have 
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haue been looked e from them it appears, that if the 
contingency is ſo ſlight as to be merely an evaſion, it is deemed 


colourable only, and conſequently not ſufficient to take it out 


of the ſtatute. Here, the borrower was a Hale young man, and 
therefore we are of opinion, there was no ſubſtantial riſk fo 
| tak, this caſe out of the ſtatute. 

Rule for 2 new trial diſcharged. 


1611 


Pzry & a verſus WHITE (Leflee of Lady V 
CE BERTIE) in Error. 


A "H IS was a writ of error from a judgment of the Court 
of King's Bench in Ireland, in an ejectment brought there 
by the now defendant in error, to recover one undivided fifth part 
of an eſtate in the county of Limerich, 
El” jury found a ſpecial verdict, ſtating, that Sir Chri/fopher 
Tray, being ſeiſed in fee-ſimple of the premiſes in queſtion, 
made his will on the 8th day of July 1710, and thereby, cave 
all bis lands to his brother Cecil Wray, for life, remainder to 
| truſtees to preſerve contingent remainders; remainder to the firſt 
and every other ſon of the ſaid Cecil Wray in tail male, ſucceſ- 
ſively; remainder to his daughters in tail; remainder to his four 


ſiſters, Bridget Howard, Elizabeth Fitzgerald, Frances Wray, 


Diana Twigge (afterwards Diana Pery), and a nicce of the name 
of Mary Kerr, for their lives, ſhare and ſhare alike, as tenants 
in common, and not as joint-tenaats; remainder to their ſons 
ſecceſlively in tail male; remainder to their daughters in tail; 
the reverſion to his own right heirs. © Sir CH er Wray died 
the ſame day, leaving his brother the ſaid Cecil Wray (then Sir 
Cecil Mray) his heir at law, his ſiſters the deviſees, and another 
ſiſter, Mary Whitaker, for whom he made no proviſion except a 
ſmall annuity. Sir Cecil Wray, the brother, entered and made his 
will, and thereby diſpoſed of his eſtate to Lady Ann Bertie, under 
whom the defendant in error claimed, and died without iſſue. 
All the ſiſters, and the niece of Sir CHriſtopher, died in the life- 
time of Sir Cecil, except Diaua Pery, who left two daughters, 
Jane Pery, and Ann Munſell one of the plaintiffs 1 in error. That 
Jane Pery is ſince deceated, leaving iſſue of her body Edinund 
Pls her eldeſt ſon and heir at law, the other plaintiff in error. 
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And there: are no croſ. remainders. — The Ircſump- 


tion of law,is in favour of raiüng crols- remainders, between /<xvo ory; and ca; aint raiſing croſs-remain- 
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ders between more than Taro. - 
of intention, apparent on the face of the will. 
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That on the death of Mary Kerr, who left no iſſue, the ſaid 
Eamund Pery and Ann Manſell entered upon her undivided fifth 
part (the premiſes in queſtion) and were ſeiſed thereof. That 
theſnd Fane Fenn and Aun Manſell, are now the heirs at law of 
Sir Chriftopher, art atio of the ſaid Sir Cecil ray. Upon this 
ſpecial verdict, judgment: was given in Treland for bite the 
plaintiff in eject:mnent there, now the defendant in error. 
The queſtion was, Whether, under the will of Sir CHriſtopher 
I ray, the plaintiffs in error were entitled to the inheritance of 
the whole of the eſtate, and of courſe, to the fifth part in diſoute; 
or, whether it ſhould go to the defendant in error, claiming it 
under the will of Sir Cecil Wray the heir at law, and reverſioner 
in fee of Sir CoriYopher ? | | | 
Serjeant Hull, for the plaintifts in error, argued, that, in 
the event which had happened, they were entitled to the 
inheritance of the whole eſtate. 1. Upen the clear intention 
of the teſtator collected from the whole of the will taken to— 
gether. 2. Suppoling the intention of the teſtator to be doubt- 
ful, the legal operation of the words of the will were 
alone ſufficient to carry the whole eſtate to them.—Upon the 
At e ground, he took notice of the circumitances of the family 
at the time the will was made; that the objects of the teſtator's 
bounty, were his own brother in the firſt inſtance, and His 
family; in the next, four out of five of his ſiſters, and their 
families; for, Mary Whitaker the fab ſiſter was to be excluded. 
That in the mode of entailing the eſtate, he had followed the 
common courſe of family cedtloinittity.: In the firſt inſtance, 
giving the eſtate to his brother or liſe, remainder to truitces, 
to preſerve contingent remainders (which words he contended 
would go to all the other remainders, if it were neceſſary to 
argue it) remainder to his firſt and other ſons ſucceſtvely in 


tail male. Remainder to his daughters i fail, (omitting the 


words * ſucceſſively” and * male”) remainder to his ſiſters and 
niece Mar) Kerr for their lives, ſhare and ſhare alike, as tenants 
in common, and not as Joint-tenants. Remainder 7o therr ſons 
ſucceſſively in tail, remainder to their daughters in tail; re- 
veifion to his own right heirs, It was clear therefore, from this 
diſpoßtion, that he meant his family eſtate ſhould go entire to 
his family. If his brother had had only one daughter, ſhe 
would have taken the whole: So, if one of the ſiſters only had 
had a daughter, that daughter would have taken the whole. 

| 1 1 | But 
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But if, in the event which had happened, the ſhare of the deceaſed 
ſiſter were to go to the heir or heirs at law, the conſequence 
would be, that every one of the ſurviving ſiſters, of which there 
were four, would take a ſhare. So that their ſituati ion would be 
this; each would become tenant in /ee-fimple of a twentietb part, 
while ſhe continued tenant in ftriet fettlement only, of her own 
original ht part. It was extremely clear therefore, from the 
words of the will, and ſtill more from the general deſign of it (by 
which it was apparent that Mary Whitaker was to be excluded), 
that the principal object of the teſtator was, to have his family 
eſtate go entire to the deviſees. But adly, He argued, that ſuppoſ- 
ing this had not been a will, but a deed of conveyance to uſes, 
where the intent would be out of the queſtion, even in that 
caſe, the words would ſupport the conſtruction he contended for; 
and by legal operation paſs the whole eſtate to the plaintiffs in 
error. For, by the terms of the deviſe, the daughters of the 
ſiſters take by way of deſcription, as purchaſers in their own 
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right; it being an eſtabliſhed rule of law, that wherever there 


is a limitation, with a remainder to ſeveral perſons not in eſſe, 
the firſt perſon who comes in e ſhall take the whole, ſubject 


to its being deveſted, in proportion to the ſhares of any other 


perſons who ſhall come in /e, before the determination of 
the” particular eſtate. Bac. Lau Trafs, 351. 1 Ld. Raym. 
311. S. P. By the common law, independent of the ſtatute 
of uſes, where there was a conveyance to many, and only 
one in e or capable, ſuch perſon took the whole. Perkins, 
ſeck. 204. It may be objected however, that this deviſe to the 
teſtator's ſiſters and niece for life, remainder, &c. ought to be 


conſtrued, reddendo ſingula fingulis; and that the daughter of each 


ſhould only take their mother's ſhare: But that would be an 
arbitrary inſertion of words, contrary to the plain intention of the 
teſtator. The word ** daughters” is never a word of limitation, 
but a word of purchaſe ; and therefore, if only one ſiſter had had 
a daughter, and the other three fiſters had died without iſſue, 
the daughter of the ſurviving ſiſter would have taken the ſhare 
of the other three, in her mother's life-time. And he cited 
eld verſus Bradbury, 2 Vern. 70 5. Bateman v. Roach, ꝙ Mod. 
104. Brookes verſus 7 aylor, 8 Vin. 313. | 
Mr. Dunning contra contended, that it was impoſiible, in the 
event which had happened, not to conſtrue the remainder to the 
daughters of the ſiſters, reddendo ſingula ingulis. The deviſe to 
eee | | the 
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the * is to 3 tenants in common for life, which is an 
attusl diviſion of a fifth to each ; the remainder to the ſons, fol- 


| lows immediateiy after, and is to them ** /uccefively,” which is 
as ſtrong, as if it had been limited to them “ reſpectively ;” and 


then follows the deviſe to the daughters. So that the eſtates 
are as diſtinct as language can make them, Therefore, he e 
the judgment might be affirmed. 

Lord Mansfield. There have ba many caſey; upon croſs re- 
mainders by implication; and I take the rule ſettled by 
them to be this: That wherever croſs remainders are to 
be raiſed by implication between te, and no more, the pre- 
ſumption is in fſavour of croſs remainders; where they are 
to be raiſed between ore than tuo, there the preſumption 
is againſt croſs remainders: But that preſumption may be 
anſwered. by circumſtances of plain and manifeſt intention 
either way. This is a qualification of the rule laid down in 
former caſes ; for they ſeem to ſay, that there ſhall not be croſs 
remainders between more than two. Lord Hardiwicke's authority 
Jeant a good deal that way; and fo do the caſes of Comber v. Hill x, 
Williams verſus Brown +, and ſame others. But the true 
rule is, to take it with the qualification I have ſtated. Here, the 
preſumption is againſt croſs remainders. The queſtion therefore 
is, whether there are circumſtances of intention ſufficient to de- 
ſlroy that preſumption. The circumſtances relied on, are two. 
i. That one filter, upon the death of her brother Sir Cecil, with-. 
out iſſue, male or female, and who till then could take nothing 
at all, would be a co-heireſs with the reſt of her ſiſters z and, 
though not an object of the teſtator's bounty, would, upon the 
deceaſe of either of them, come in for a ſhare of her fifth 
part: and therefore, the reverſion given by the teſtator to his 
right heirs, was not intended to take place till a failure of iſſue 
of all the other ſiſters. The other circumſtance is, that ſup- 
poſing croſs remainders are not implied, the other fiſters would 
take the accruing ſhare as ſurvivors in fee, while they had their 

riginal ſhare only in tail; and that as contrary to the intention 
of the teſtator. This I thiak is the amount of all that the 
ingenuity of the counſel has been able to ſuggeſt. The 
anſwer to it is this: That the reverſion to the right heirs of 
the teſtator, is barely after all the other eſtates are diſpoſed of; 
and his heir at that time, was his brother. He might give him 


* 2.Str. gbg, + 2 Str. 996. 
_ | a general 
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1 general reverſion in fee after all theſe remainders. But the con- 
ſtruction that is contended for, ſuggeſts to me the ſtrongeſt ar- 
gument upon the words of this will, to ſay, that the word 


« reſpectively is ſupplied by ſynonimous expreſſions. For how 


is the eſtate given? It is given to the four ſiſters and the niece 
during their lives, ſhare and ſhare alike, as tenants in common, 
and not as joint-tenants.”— Why then, during their lives, there 
is a diviſion; each is to have a fifth for life, to enjoy in ſeveralty, 
Then follows, the remainder to their ſons ſucceſſively” in tail, 
What is the meaning of the exprefiion “ their ſons ?” It is im- 
poſſible to conſtrue it otherwiſe than ** reſpectively,” that is, re- 
mainder of the ſhare of the filter dying, to her ſons ſucceſſively, 
remainder to her daughters, as coparceners; and then the re- 


verſion to the right heirs: that is, the reverſion of the ſhare of 


the ſeveral tenants for life and their iſſue reſpectively. It is ab- 
ſurd to ſay, that the children of the other ſiſters ſhould take the 


ſhare of the deceaſed ſiſter, as purchaſers in the life-time of their 


mother. Therefore, I am of opinion the judgment ſhould be 
aflirmed. 
Mr. Juſtice Buller cited the caſe of Miller v. Moore, adjudged 


about the year 1740, which he ſaid was taken notice of by 


Aion Juſtice, in the caſe of Doe, ex dim. Burden v. Burville as a 
caſe that had ſettled the rule reſpecting croſs remainders by im- 
plication. 

| Per cur, Judgment affirmed. 


MLEISH ver ſus TAT R. 


HIS came before the court, upon a caſe reſerved at the 

laſt Lent afiizes, at Ring on, before Mr. Juſtice Black- 
fone, ating in ſubſtance as follows; * In replevin, the 
plaintiff declared againſt the defendant, for taking ſeveral of his 
goods and chattels, in certain places called the chalk-pit, Ec. 
The defendant avowed the taking, becauſe the plaintiff and 
Samuel Meeke (his partner) enjoyed the ſaid chalk-pit from Mid- 
ſummer, 1775, to Michaclmas, 1775, at the rent of 154. for that 
quarter, and the ſaid chalk-pit and other the premiſes, from 
. Michaelmas, 177 5, to Michaelmas, 1777, at the rent of 100 J. 
per ann. and becauſe the ſaid rents were in arrear, Sc. The 
plaintiff traverſed that he and the ſaid Same! Meeke enjoyed the 
| 9 N ſaid 
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faid chalk- pit, and other premiſes under the PR PA in the avowry 
' mentioned, and thereupon iſſue was joined. At the trial it 
appeared, that the plaintiff and the ſaid Samuel Meete, at Mid. 
' funmer, 1775. got poſſeſſion of the chalk- pit in queſtion, under 
an agreement with Mr. Shrubb, attorney or agent for the de- 
fendant, at the rate of 201. a year: and at Michaelmas, 1775, 
by agreement with Pilliam Horſenell, tenant to the defendant, 
they allo came into poſſeſſion of the other three fields, upon 
certain terms, both which agreements were ſubject to the ap- 
probation, or otherwiſe, of the defendant and his wife, who 
were then abroad. On their return to England, after many tranſ- 
actions, it was agreed on the 26th of November, 1776, between 
the ſaid Samuel Meeke and David James, agent for the defendant, 
that a leaſe ſhould be drawn of the whole premiſes, for . ten 
| years from Michaelmas, 177 75, at 100/. a year rent, with the 
uſual covenants ; and that S's ſaid plaintiff and Samuel  Meeke 
ſhould pay 15/7. for the chalk-pit, from Midſummer to Michaelmas 
1775, and Meeke then paid 57 J. 105: and a receipt or memo- 
_ randum was given by the ſaid David James, and ſigned by him 
and the ſaid Samuel Meeke, in the words and figures following : 
cc Received 26th November, 1776, of Samuel Meeke, Eſq; the 
bum of 571. 105. in part and on account of 1150. for ſo much 
"rent agreed to be due from him and Mr. M*Ler/h, at Michael ma, 
laſt for a chalk- -pit and lands ſituate, Sc. Ne leaſe was ever 
executed, although a draught of the leaſe for nine years from 
Mz; chaelmas, 1776, was made, and left with the ſaid Samuel Meeke, 
by the defendant's agent. A verdict was found for the plaintiff, 
ith 15. damages, and 40s. coſts, ſubje&t to the opinion of 
the court upon the following queſtions.—Firſt, Whether the ſum 
of 157. for the quarter ending at Michaelmas, 1775, is to be 
conſidered as a rent under the demiſe mentioned in the avowry ? 
Secondly, Whether the agreement for the ten years leaſe, under 
the circumſtances aforeſaid, was good under the ſtatute of frauds ? 
Mr. Peckham for the defendant argued, that the proceedings 
in avowry are favoured by law; and the ſame ſtrictneſs not ne- 
ceſſary as in a declaration. To this purpoſe he cited Mac- 
don#tel v. Mellon, Trin. 8 Geo. 1. B. R. 1722, and Richards v. 
Cornforth, 2 Salk. 580. in which latter caſe it was held, «that 
upon an avowry ior more rent than was due, if the avowant had 
abated the ſarplus before judgment, it would. have been good 
Pro tanto. Tne ſtat. 11 Geo. 2. c. 19. has allo, in aid of 
| avowants, 
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avowants, chalked out the line they are to purſue, and the defen- 
dant has here followed it. The 1ſt queſtion is, Whether the 
15 J. rent due at Michaelmas, is to be conſidered as a rent under 
the demiſe? As to that, though the rent reſerved under 'the 
firſt agreement for the chalk-pit, was only 20 J. per ann, yet 
both were ſubje& to the approbation of the defendant ; and the 
part payment of the rent was under the ſecond, which the de- 
fendant had approved of. The 2d queſtion is, Whether the 
agreement for a ten years leaſe, is good under the ſtatute of frauds, 
not being reduced into writing? As to that, it has been fre- 
quently decided, that where the agreement is confeſſed, or part 
executed, it is good, though not reduced into writing. Croyſdon 
verſus Bane, Prec. i in Canc. 208. Moore v. Hart, 1 Vern. 110. 
Butcher verſus Stepely et al. Ibid, 363. Lacon v. Martins, 
3 Ath. 1. Here the agreement is both confeſſed, and in part exe- 
cuted by each, by the payment and acceptance of rent in part. 
Therefore, he prayed judgment for the defendant. 
Mr. Rous contra for the plaintiff contended, that notwith- 


ſtanding the ſtat. 11 Geo. 2. it is ſtill neceſſary for the avowant, 


to ſpecify the particular demife under which he claims, and the 
rent reſerved. But mot clearly, the eſſential requiſite to entitle 
him to recover, namely, that the rent diſtrained for, ſhould 
exiſt at the time of the demiſe, continues the ſame as before the 
ſtatute. It muſt grow out of the contract. But here, the caſe 
ſtates, that the plaintiff came into poſſeſſion of the chalk-pit 
under a rent of 20/7. per ann whereas, the deiniſe ſtated in the 
avowry, is at the rate of 15 J. for one quarter; which is a totally 


different contract. But ſuppoſing the plaintiff did agree to the 


rent reſerved in the ſecond agreement, it was upon condition of 
a ten years leaſe, which is not executed ; therefore, the con- 
lideration fails. 2. There has been no part execution of the 
agreement for a leaſe, as contended on the other fide ; for the 
receipt given by James, does not ſpeak of the rent paid, as rent 
reſerved under the intended demiſe. Nor could there poſſibly 
be a part execution in any ſenſe of the phraſe; becauſe the 
poſſeffion was under a different agreement. Therefore he Prone 
judgment for the plaintiff, 

Lord Mansfield. It is very plain what the juſtice of the calc is : 
It is that the leaſe ſhould be executed. The only material fact 
is, whether the defendant is ready to execute it, and the plain- 
tif diſſents. It is clear the plaintiff has held at a rent: It is 
as clear that he has agreed to let that rent be 15/, from Mid- 
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If a ſhip avar- 
ranted to fail 
on or before 
a particular 
day, be pre- 
vented from 
ſailing on the 
day by an em- 
bargo, the 
warranty is 


not complied 


WIch. 


0 
ſtipulations to be performed on the part of the defendant, and 


therefore he favs, he onght not to be bound by what he has 


agreed to, unleſs the urfcudant will perform his part. But the 


anſwer given to that is, that the defendant is ready to perform. the 
whole of it. The firit agreement is out of the queſtion. The 
real juſtice of the caſe is, that the leaſe ſhould be executed. 
Therefore let it be added to the caſe, which party is back— 


ward to execute it. 
aber, 


An affidavit was accordingly made, ſtating, that the defendant 


was, and is, ready to execute the leaſe in queſtion, a draught of 


which was in the plaintiff's poſſeſſion ; but that the plaintiff, | 
without objecting to the terms of it, refuſed, and ill refine to 
accept it. | 

The court, upon the 1ſt point, held this a demiſe at a rent 
certain, for that the ſubſequent agreement ſhould by relation 
operate to make it a reſervation of the rent from the beginning. 


Judgment for the EAA 


. E Der ſlus ebe MOR f. 


I S came before the court upon a NE to ſthew cauſe, 

L why the verdict givenfor the plaintiff in this caſe ſhould 
not be yacated, and judgment entered for the defendant, as'in caſe 
of a nonſuit. The declaration ſtated, that upon a policy of in- 
ſurance on the ſhip. New Weſtmorland, at and from Jamaica to 
London, warranted to ſail ou or before rh,§⁰na 6th of July, 1776, 
free from capture, and from all reſtraints and detainments Us 
kings, princes, and people of what nation, condition, or qua- 
lity ſoever, the ſaid ſhip was preparing and ready to fall, 
and would have failed on the 25th of Judy, on her intended 
voyage, if ſhe had not been reſtrained by the order and com- 
mand; of Sir Bæſil Keith, the then Governor of Jamaica, and 
detained beyond the day. That ſhe nnn and was 


bo 
. * r 
# 8 <0 ” 


captured, Sc. 


Mr. Wallace, who ſhewed cauſe, objected, aher the uſual clauſe 
azainſt the detention of fulers and princes being inſerted in this 
policy, the embargo by which the thip was prevented from ſail- 
ing on the day mentioned in the warranty, came expreſely within 
the meaning of it; and therefore, excuſed the delay, 


1 Mr. 
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M. Dunning contra, dk IE * loſe of the ſhip 
could in no poſſible reſpect be connected with the embargo. 
That the warranty was poſitive and expreſs, that the ſhip 
ſhould depart on or before the day appointed, and therefore, muſt 
be complied with. And of this opinion was the court. Ac- 
cordingly, the rule for the nonſuit was made abſolute. 


PawsoN Verſes War S.O R. 


PON a rule to ſhew cauſe why a new trial ſhould not be 

granted in this caſe, Lord Mansfield reported as fol- 
lows: This was an action upon a policy of inſurance. At 
the trial it appeared in evidence, that the fi under writer had 
the following in/fru&ions ſhewn him: Three thouſand five 
hundred pounds upon the ſhip Julius Ca ſar, for Halifax, to 
« touch at Plymouth, and any port in America: She mounts 
12 guns and 20 men.“ Theſe inſtructions were not aſked for, 
or communicated to the defendant; but the ſhip was only re- 


preſented generally to him, as a ſhip of force: And a thouſand 


pounds had been done, before the defendant did any thing upon 
her. The inſtructions were dated the 28th June, 1776, and 
the ſhip failed on the 23d July, 1776; and was taken by an 
American privateer. That at the time of her being taken, ſhe 
had on board 6 four pounders, 4 three pounders, 3 one pounders, 
6 half pounders, which are called iv le, and 27 men and 
boys in all, for her crew; but of hem, 16 only were men, (not 
20, as the inſtructions mentioned) and the reſt, boys. But the 
witneſs ſaid, he conſidered her as being ſtronger with this force, 
than if ſhe had 12 carriage guns and 20 men: He alſo ſaid, 
(which is a material circumſtance) that here were neither men 
nor guns on board, at the time of inſurance. That he himſelf 
inſured at the ſame premium, without regard or enquiry into 
the force of the ſhip. Other underwriters alſo infured at the 
ſame premium, without any other repreſentation than that ſhe 
was a ſhip of force, That to every four pounder, there thould be 
froe men and a boy. That in merchaat ſhips, boys always go 


under the denomination of men.—This was met by evidence on 


the part of the defendant, ſay ing, that guns, mean carriage guns, 
not forvels, and men, mean able men, exElutive of boys. There 
were three cauſes of the ſame nature * , depending upon the ſame 


The names of the other two cauſes were Par ce V. Snell, and Pauſon v. #wer, 
9 O | evidence: 
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A warranty 
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policy of 1n- 
ſurance, muſt 
be /zterally 
and Hrictiy 
complied 
with.—A 
repreſentation 
to the un- 
derwriter, 
need only be 
ſubſtantially 
performed. 
But, if falſe 
in a material 
point, it will 
avoid the po- 
licy. 
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Evidente 5: The 5 in FT; was, that thefe inftruRions were 


to he conſidered ac 4 warranty, the: fame as if they had been 
inſer ted in the poliey; though they were not proved to have been 
thewn to any but the firſt underwriter. In all the three cafes, 
the queſtion refer ved for the opinion of the court is, Whethet 
the written inſtructions which were ftiewn to the firſt under- 
writer, are to be conſidered as a warranty inſerted in the policy, 
or as a repreſentation, which would only avoid the policy, if 
fraudulent?” If the court ſhould be of opinion, that the in- 
ſtructions amounted to a warranty, then a new trial is to be 
granted in each, without 66\ts ; ; otherwiſe, the verdicts are to 
ſtand. | 
At the trial t Was of opti; that it. would be of very | 
diigerous conſequence, to add a converſation that paſſed at the 
time, as part of the written agreement. - It is a collateral re- 
preſentation : Arid'if the parties had conſidered it as a Warranty, 
they would have had it inſerted in the policy. But ſecondly, if 
ihele inſtructions were to be conſidered in the light of a frau- 
lent. miſtepreſentation; they muſt be both material and Frau- 
dulenl: And in that light, I held, that a miſrepreſentation made 
to the firſt underwriter, ought to be conſidered as. a miſrepre- 
ſentation made to every one of them, and ſo would infect the 
whole policy. Otherwiſe, it would be a contrivance to deceive 
many: For where a good man ſtands firſt, the reſt underwrite 
without aſking a queſtion ; ; and if he is impoſed upon, the reſt 


of the underwriters are taken in by the fame fraud. The caſe 


was left to the jury under that direction. 

Mr. Wallace, who ſhewed cauſe, inſiſted, that the inſtructions 
in queſtion were no warranty, but a repreſentation. That the 
policy is the formal inſtrument containing the final agreement 
of the parties; and therefore no inſtructions, parol, or written, can 
be admitted to contradict it. 2. With reſpe& to its being a 


fraudulent miſrepreſentation, «a ped APR proved, and the jury 


by their verdict found, there was no fraud. On the contrary, the 


terms of the repreſentation 1 were more than complied with : For 
by the evidence it clearly appears, that the force actually on 


board, exceeded the force ſpecified in the inſtructions. " There- 


ade he prayed the rule might be diſcharged. 
Mr. Mansfield, Mr. Macdonald, and Mr. Davenport, contra, 


in ſupport of the rule, contended, that the inſtructions in queſ- 


tion, being contained in the ſame paper as that which named 
the ſhip and captain, were the 3% of the agreement between 
= | 85 the 
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the parties; therefore, moſt clearly to be conſidered as a war- 
ranty : Without it, there was no agreement at all. There was 
no fhip, no ſubject upon which the policy could attach. If not 
intended as the foundation and ground of the infurance, why write 
down a ſpecific force? Why not ſtate only, that ſhe was a ſhip of 
force generally, unleſs that the real force ſhe was to carry might 
be cortectly underſtood ? If there is a writing, whether inferted 
in the inſtrument or in any collateral paper, or whether a war- 
ranty technically fo called or not, makes no difference. It is 
equally the baſis of agreement between the parties; therefore in 
ſtrictaeſs, it ought to be complied with. Suppoſe there had been 
uo guns at all, could the plaintiff have recovered in that caſe ? Yet 
evidence of that, would have been as much a contradiction to the 
policy, as this; for no mention is made of guns in the policy. Or, 
ſuppoſe it had been written in the margin of the policy, could the 
policy, have ſtood ? Clearly it could not. With refpe& to the 
neceflity of the repreſentation being material, as well as fraudu- 
lent, whether material or not, does not depend upon the opi- 
nions of particular perſons upon the particular caſe in queſtion: 
but whether the /ab7ef7 itſelf is, in its nature, material. If the 
ſhip had been deferibed to be of a particular colour; clearly, 
that would have been no engagement, becauſe in its nature im- 
material. But guns in time of war, are in their own nature ma- 
terial; and indeed of the very eſſence of a policy: For the 
premiam is regulated accordingly. It is not enough to ſay, 
that, in the opinion of two or three perſons, the force actually 
on board was egual, The inſurer alone is to be the judge of 
that. But that is not the poiat, Whether ſhe was 1n a better 
or worſe ſtate, the underwriter has a tight to ſay, the truth of 
the caſe is not according to what I bargained for, and therefore 
there is no contract hetween us. Upon theſe SO they prayed 
the rule might be made abſolute. 

Lord Mansfeld aſked, Whether there was any caſe that made 
2 difference be:ween a written and a parol repreſentation ? Upon 
receiving noanſwer, his Lordſhip proceeded to give his opinion 
as follows: There is no diſtinction better known to thoſe 
who are at all converſant in the law of inſurance, than Hat 
which exiſts, between a warranty or condition which makes part 
of a written policy, and a repreſeutation of the ſtate of the gaſe. 
Where it is a part of the written policy, it muſt be performed: As 
if there be a warranty of convoy, there it muſt be a convoy.: 


Norhing megane will do, or anſwer the purpoſe: It muſt 
be 
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be Quietly eee 3 part of the agreement for there 


it might be ſaid, the party would not have inſured without c con- 


voy. But as, by the law of merchants, all dealings muſt be : 

fair and honeſt, fraud infects and vitiates every mercantile con- 
tract. Therefore, if there is fraud in a repreſentation, it will 
avoid the policy, as a fraud, but not as a part of the agreement. 
If, in a a life policy, a man warrants another tobe in good bealth, 

not er a bling ; Fam raw as the * ede 8 riſk 
upon himſelf. But if there is no warranty, and he ſays, « the 
man is in good health,” when in fact he knows him to be ill, it 
is falſe. So it is, if he does not know whether he is well or 
ill; for it is equally falſe to undertake to ſay that, which he 
knows nothing at all of; as to ſay zhat is true, which he knows 
is not true. But if he only ſays, ** he believes the man to be 
in good health, knowing nothing about it, nor baving any 
reaſon to believe the contrary; there, though the perſon i is not 
in good health, it will not avoid the policy, becauſe the under- 
writer hen takes the riſk upon himſelf. So that there cannot 
be a clearer diſtinction, than that which exiſts between a war- 
ranty which makes part of the written policy, and a collateral 
repreſentation, which, if falſe in a point of materiality, makes 
the policy. void: but if not material,, it can hardly ever be 
fraudulent. So far from the uſage being to conſider inttructions 
as a part of the policy, parol inſtructions were never entered 
in a book, or written inſtructions kept, till many years ago, 
upon the occaſion of ſeveral actions brought by the. inſured upon 
policies, where the brokers had repreſented , many things they 
ought not to have repreſented, in conſequence of which the 
-plaintiffs were caſt; I adviſed the inſured to bring, an, action 
againſt the brokers, which they did, and recovered in ſeveral i in- 
ſtances : and I have repeatedly, at Gui/d-ball, cautioned and re- 
commended-it to the brokers, to enter all repreſentations made by 
them in a book. That advice has been followed in London: But 
it appeared lately, at the trial of a cauſe, that, at Briſtol, to this 


-haur, they make no entry in their books, or keep any inſtructions. 


The queſtion then is,“ Whether in this policy, the party in- 


ſuring has warranted that the ſhip ſhould gftiv ely and, /iterally 
| have'tivelve carriuge guns and 20 men? That is“ Whether the 
Inſttuctions given in evidence are a part of the policy ? Now, I 
Will take it by degrees. The two firſt underwriters before the court, 
ate M atſon and Snell. Says Watſon, 's it is part of my agreement, 


that the ſhip ſhall fail with 12 guns and 20 men; andit is ſo ſtipu- 
* | | lated, 


ons Term 18 Geo. 3. B. R Y 


cm 


lated, that nothing under that number will do. Ten guns with 


| Lwiels x will not do.” The anſiver to this is, * read your agtree- 
ment; read your policy.“ There is no ſuch thing to be found 
there. It is replied, yes, but in fact there is, for the inſtrue- 
tions upon which the policy was made, contain that expreſs ſtipu- 
lation? The anſwer to that is, there never were any inſtructions 
ſhewn to Mulſon, nor were any afked for by him. What colour 
then has be to ſay, that thoſe inſtructions are any part of his 
agreement! ? It is faid, he inſured upon the credit of the firſt 
underwriter. A repreſentation to the firſt underwriter, has no- 
thing to do with that which is the agreement, or the terms of 
the policy. No man who underwrites a policy, ſubſcribes, by 
the act of underwriting, to terms which he knows nothing of. 
But he reads the agreement, and is governed by that. Matters of 
intelligence, ſuch as that a ſhip is or is not miſſing, are things in 
Which à man is guided by the name of a firſt underwriter who 
is a good man, and which another will therefore give faith and 
credit to; but not to a collateral agreement, which he can know 
nothing of. The abſurdity is too glaring, it cannot be. By 
extenſion of an equitable relief in caſes, of fraud, if a man is a 
knave with reſpe& to. the firſt underwriter, and makes a Ja 
repreſentation to him in a point that is material; as where 
having notice of a ſhip being loft, he ſays ſhe was ſafe ; that ſhall 
affect the policy with regard to all the ſubſequent underwriters, 
who are preſumed to follow the firſt. How then do Watſon and 
Snell underwrite the ſhip in queſtion ? Without knowing whether 


ſhe had any force at all. That proves the riſk was equal to a 


ſhip of ns force at all; and the premium was a vaſt ones gui- 
neas. —So much therefore for thoſe two caſes. The third caſe is 
that of Ewer, who ſaw the inſtructions, with the reprefentation 
which they contained. Did the number of guns induce him to 
underwrite the policy ? If it did, he would — ſaid put them 
into the policy; warrant that the ſhip ſhall depart with 12 guns 
and 20 men.” Whereas, he does no ſuch thing, but takes the 
Same premium which Watſon and Snell did, who had 9 notice of 
her having any force. What does that prove ? That he is paid 
and receives a premium, as if it were a ſhip of no force at all.— 
The repreſentation amounts to no more than this, I tell you 
oy what the force will be, becauſe it is ſo much the better for 


„ you.“ There as no fraud in it, becauſe it is a repreſentatioa 


; only of what, in the then ſtate of the ſhip, they thought would 
be the Truth.” Ani in real truth, the ſhip failed with a /arger 
at Of e 9 | Re © P 5 force 
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1778. force: For che had nine carriage guns, heſidet 6 nels: Tbe 
— underwriters ibereſore had the advantage by the difference. 
e There was no ſtipulation about what the weight of metal. ſhould, 
| vanes Die; All. the witneſſes, ſay, “ ſhe had more, force than if the 
T7 had, Had 12 carriage guns, both i in point of ſtrength, of conve- 
nience, and for the purpoſe « of reſiſtance. The ſupercargo in 
particular ſays, — he inſured the ſame ſhip and the {ame voyages 
for the /ame pr emium, without ſaying a ſyllable about the force. 
Why then it was a matter proper for the jury to ſay, whether 
the repreſentation was falſe, or whether it was in a fact an inſur- 
ance, as of a ſhip \ without force. They have determined, and I: 
think very, rightly, that it was an inſurance. without force.— 
Ecger makes an objeQion, that the repreſentation ought to be con- 
tidered as inſerted in the policy; but the anſwer to that is, he. 
bas determined whether it ſhould be inſerted in the policy or 
not, by not inſerting i it himſelf. There is a great difference, 
whether it ſhall be conſidered as a fraud. But it would be very 
dangerous to permit : all collateral repreſentations to be put into 
the policy. Jam. extremely glad to hear that a great many of 
the underwriters have paid. Mr. Thornton has paid, who was 
the fiſt perſon, that ſaw the inſtructions. Shall the reſt refuſe 
then? As to Watſon and Snell, they have no pretence to refuſe, 
for there i is not a, colour for the objection made by them. As 
to Ewer, we are all ſatisfied with the determination of the jury 
againſt, him. Therefore, the rule for a new trial muſt be diſ- 
charged.— N. B. On the Monday following, Mr. Davenport 
ſaid, he. was defired by the underwriters to aſk, whether it was 
the, opinion of the court, that to make written inſtructions valid 
and. binding as a warranty,. they muſt be inſerted in the policy. 
Lord Mansfie/d anſwered, that moſt undoubtedly that was the 
opinion of the court. If a man warrants that a ſhip ſhall depart 
with 12 guns, and it departs with 10 only, it is ny to the 
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Money paid [PO N ſhewing 8 why the verdict Hound. in this cal, | 


* for the plaintiff, ſhould not be vacated, and a nonſuit 


fee-heeper, in entered in its ſtead; Lord Mansfield reported in ſubſtance, as | 

nlequence 
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plaintiff and defendant were both lottery-office-keepers and : 
during the drawing of the lottery, entered into an  agreeme ent 


* 


1778. 
Brown 
mutually to inſure the number of a ticket with each other, upon .,, 
condition, that he whoſe number ſhould be drawn on the day” 
next following the agreement, ſhould receive from the other an 


werſus 
Monk ix. 


undrawn ticket, or the value of it at the market price. The 


defendant's number being drawn, he choſe the price of an un- 
drawn ticket which came to 14/7. 25; and received that ſur 
from the plaintiff, The next day, 4 inſared another vum 
ber upon the ſame terms. And ſo the contract was contidu- 


ed from day to day. It afterwards happened, that the plain- 


tif's number was drawn; when the defendant, inſtead of com- 
plying” with the terms of the agreement as the plaintiff had 
done, refuſed to give the plaintiff either an undrawn ticket or 
the value of it. Neither of them had any tickets in their poſ- 
ſeſſion, the conſequence of which is, that the contract was il- 
legal, and againſt the ſtatute, The queſtion is, Whether the 
plaintiff is entitled, in diſaffirmance of the contract, to recover 


back the ſum which he has paid upon this illegal tranſaction? 
This caſe was argued on Saturday, May 18th, in this term. 
Mr. Wallace, who ſhewed cauſe, argued, that the plaintiff in this. 


caſe, Was in the ſame ſituation as a perſon who has paid uſurious 
intereſt upon a corrupt and illegal contract, for which an ac- 


tion for money had and received will clearly lie. That the ſtat. 


17 Geo. 3. c. 46. by which this ſpecies of contract is prohibited, 


impoſes the penalty only on the infurer, which the defendant 
was in this caſe, and vt on the zuſured; and cited the cafe of 
Jaques verſus Gol:ightly, Paſch. 16 Geo. 3. C. B. where, it was 
adjudged, that a perſon who had paid a lottery-oftice-keeper 
ſeveral ſums of money, as the premium for inſuring a number 
of tickets, was entitled to recover them back &. — 50 
Mr. Dunning contra, for the defendant, contended, that though 
the plaintiff could not have been compelled to pay the defend- 
ant the money in queſtion, the contract being declared void by 
the ſtatute, yet having once paid it, where in juſtice and good 
faith it was due, he could never have the aſſiſtance of an action 


for money had and received, which is an equitable action found-. 
ed in conſcience, to recover it back. This point did not occur. 


in Jaques v. Golightly, in the Common pleas. The jole ground 


of determination in that caſe was, that the plaintiff was not 


3 criminis. But wy 1 is, that che er being 


* Vide this caſe ſince reported, in 2 > Bley. 1073. : L 
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— due in honour and nts... and paid. to the de- 
fendant, cannot be recovered back; and o it is expreſsly hid 


down in Moſes verſus Macfarlane, 2 Bur. 1012. So, money 


fairly loſt at play, money paid for the price. of ſmuggled goods, 

are not recoverable in an action for money had and received, 
The contract is executed; and potior eff conditio F/ ofendentis. 25 
Cur advi fare wall, 

brd Mansfield, on this day, delivered his opinion as fol- 

lows: The rule is, in pari delicto, potior eft. conditio de efendentic - 

And there are ſeveral other maxims of the ſame kind. Where 


the contract is executed, and the money paid in fart, Aelicko, 


this rule, as Mr. Dunning contended, certainly holds: And the 
party who has paid it, cannot recover it back. For inſtance, in 


Hribery, if a man pays a ſum of money by way of a bribe, he 
can never recover it in an action; becauſe both. plaintiff. and 


defendant are egually criminal. But, where contracts or tranſ- 
actions 3 are prohibited by poſitive ſtatutes, for the ſake of protect- 
ing one ſet of men from another ſet of men; the one, from 
their ſituation and condition, being liableto be oppreſſed or impoſed 
upon by the other; there, the parties are aut in pari delicto: 
and in furtherance of theſe ſtatutes, the perſon injured, after 


the tranſaction is finiſhed and compleated, may bring his action 
and defeat the contract. For inftance, by the ſtatute of uſury, 


taking more than 5 per cent. is declared illegal, and the contract 
void; but theſe ſtatutes were made, to protect needy and neceſſitous 


- perſons from the oppreftion of w/urers and monied men, who 
are eager to take advantage of the diſtreſs of others; whilſt. they, 


on the other hand, from the preſſure of their diftreſs, are ready 
to come into any terms, and, with their eyes open, not only break 
the law, but compleat their ruin. Therefore, the party injur- 
ed may bring an action for the exceſs of intereſt. Another in- 
ſtance that occurs to me is, the clauſe in the ſtat. 5 Geo. 2 

. 24. ſet. 17. to prevent bad practices upon bankrupts, whe 
have not obtained their eerttficate; and, who for the ſake of ob- 
taining it, will come into any-terms, and cauſe their friends to 
come into any terms, which a hard creditor may-ehufe tolim- 


poſe. The -ttatute prohibits * taking any money or: ſecurity 


| 3 the bankrupt himſelf, or any perton on his. behalf, 
the confideration for pgning bis ceriiſicuta. Suppoſe a 
— — refuſes, unleſs the bankrupt conſents to give him 


a ſum of money. The bankrupt gets the money from a 


Friend or relation, and. the Steak in eppſequence, figns the cer- 
1 | | F 
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tifcate. The bankrupt renews his trade, and receives every ad- 
vantage he can derive from having obtained his certificate. He 
may notwithſtanding bring his action and recover the money 
back. And this, though he has acted contrary to a law made 
for his own benefit. This brings the preſent caſe within the 
determination of Ws v. Golightly in C. B. For in that caſe, 
the Chief Juſtice ſajd, ** the ſtatute is made to protect the igno- 
« rant and deluded multitude, who in hopes of gain and prizes, 
« and.not converſant in calculations, are drawn in by the office- 
1 keepers.” And it is very materia], that the ſtatute itſelf, by 

the diſtinction it makes, has marked the criminal: For the penal- 
ties are all on one fide; upon the offce-heeper. The man who 
makes the contract, is liable to no penalty. So in uſury, there is 
no penalty upon the party who is impoſed upon. It is true, 
that in theſe caſes, the court will not aſſiſt the party who makes 
the illegal contract to recover any money he may win of the 
 office-keeper ; but he ſhall have his action for all the money 
which the office-keeper has got from him. 

After Lord Mansfield had proceeded thus far, it occurred that 
the plaintiff was himſelf a lottery-office-keeper, and brought his 
action, not for money paid by him to the defendant for inſuring; 
but for money paid by him to the defendant in conſequence of 
his having inſured the defendant's tickets. So that the plaintiff 
was not only in part delicko, but alſo ſtood in the light and un- 


BRNOWNIN G 
Verſus 
Moxkrs. 


der the deſcription of that ſpecies of 9 from whom the 


ſtatute meant to protect the unwary. 

And the court were finally of this opinion (anowing the de- 
termination of the Common Pleas to be right) and accordingly, 
| A nonſuit was entered. 


* ;e Smith v. Bromley, Deugl. Rep. 6-0. n. 


JESTONS verſus BROOK E. 


\ HIS was an action for ** money bad and received: And, 
upon a rule to ſhew cauſe, why the verdict obtained for the 
plaintiff ſhould not be ſet aſide and a nonſuit entered in its ſtead, 
Lord Mansfield reported as follows :—The plaintiff and de- 
fendant were both &ro4ers : The defendant wanted to purchaſe 


Same day. 


A. in conſi- 
deration of 
ad vancing 
45 7. for 
which he 
takes the bor- 
rower's note 
of hand, pay- 
able ou de- 


mand, ſtipulates to have half of the profits upon a re-/ale of certain goods intended to be an ene by 


the borrower with the money; tere hours after the purchaſe, A. demands payment of 


the note; and 


the ſame night puts a perſon into poſſeſſion jointly for himſelf and the borrower. — The neat proats upo! al 
a re-ſale were 5], —— The bargain is unccnſcionable ; and therefore, A. ſhall not recover his ſhare of 


the profits i in an action for money had and received. 
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a parcel of goods, which had been diſtrained for rent: but had 
no money. He applied therefore to the plaintiff; who, on the 
12th of November 1777, lent him 45 J. upon his note of hand, 
payable on demand. At the ſame time it was agreed, that the 
plaintiff ſhould have H, of the neat profits, which ſhould be 
made of the goods upon the re- ſale of them, over and above the 
note of band. Two hours after the ſale, payment of the note of 
hand was demanded by the plaintiff, in order to force the de- 
fendant to ſell the whole of the goods to him; and, as an in- 
ducement, the plaintiff offered him 31. profit, which the defend- 
ant refuſed; and fold the goods afterwards for 51. profit. The 
plaintiff paid the 45 J. to the landlord by the direction of the 
defendant, and put a man into poſſeſſion on the night of the 
ſale. The note was repaid on the 2iſt of the ſame month. 
This action was brought for 2/. 10s. the half of the neat pro- 


fits for which the goods were re-fold. —Towards the end of 


the cauſe, it ſtruck me, that this contract was uſurious on 
the part of the plaintiff; becauſe he was to have half of the 
profits, and was to run ub riſe. The jury found a verdict for 


the plaintiff, ſubject to the opinion of the court, upon the queſ- 


tion, Whether this contract was uſurious, or not? If the court 
ſhould be of opinion, that it vag, then the verdict was to be ſet 
aſide, and a nonſuit entered in its ſtead. | 

Mr. Wallace, in ſupport of the verdict, argued, that his was 
not an uſurious contract. 1. Becauſe there was no certainty 
upon the original agreement, 5 any intereſt beyond 5 per cent; 
but the whole reſted in contingency, upon what would be the 
neat, profits ariſing from the re-/ale of the goods; and if there 
had been 20 profit at all, the plaintiff would have had no znteref 
whatever. It is true, a mere colourable contingeucy will not aid 
a contract, where by the very terms of the agreement uſurious 
intereſt is reſerved; but in the preſent caſe, it could not be 
known what the profits of the ſale would be; it depended upon 
the defendant's meeting with a good purchaſor ; and ypon the 
money being collected in. It might happen, that the goods 


ſhould fell at a loſs. The contingency therefore was real, not 


colourable only: Conſequently, not within the ſtatute, 2. To 
make a contract uſurious, illegal intereſt muſt be reſerved by 
the very terms of the contract: Whereas, in this cafe, the note 
of hand given by the defendant bore no intereit at all. There- 
foxe he prayed the rule might be diſcharged. 114. offs 30} 
Mr. 
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Mr. Howorth contra, in ſupport of the rule, inſiſted, that 
the tranſaction was clearly uſurious. All that is eſſential to 
make a contract uſurious, is, that it ſhould be for a loan, with 
a reſervation of more than 5 per cent. intereſt, for forbearance 
of the principal. Here, the principal was fecured by a note of 
hand, payable on demand: Conſequently, the plaintiff run no 
riſk. In addition to this, the plaintiff at the fame time ſtipu- 
lates for half of the neat profits upon a re- ſale of the goods; 
which, it appears, far exceeded the rate of legal intereſt. It 
is material too in this caſe, that the plaintiff who had viewed 
the goods, muſt, from his occupation, neceſſarily have known 
what they were fairly worth. If the contract is a loan, and the 
intention is to get more than legal intereſt, no ſhift or con- 
trivance can take it out of the ſtatute. A contract is not leſs 
uſurious, becauſe no intereſt is reſerved upon the ſum advanced; 
if ſomething alſo, as a horſe, &c, the value of which exceeds 
the legal rate of intereſt, is ſubſtituted in its ſtead, Therefore 
he prayed a nonſuit might be entered. 

Lord Mansfield. This is an action for money had and received; 
and therefore it is analogous to a bill in equity. The ground 
of the action is, to recover half of the neat profits ariſing by the 
re- ſale of certain goods purchaſed by the defendant as ſtated in 
the report. The general queſtion is, Whether the plaintiff 
ought to recover in an action for money had and received?” That 
is, Whether it is agar}? conſcience that the defendant ſhould 
retain the whole profits of the goocs in queſtion to himſelf?” 
There are two grounds, either of which is an anſwer to the 
action. 1. If the contract be uſurious within the ftatute ; 
Or, 2. though not uſury within the ſtatute, if it be an uncon- 
ſcionable bargain. You all remember where the court held a 
caſe not within the ſtatute of uſury. I mean the cate of the 
wire-drawers *, The ground of the action there was, that the 
plaintiffs, who were gold refiners, had advanced gold wire to 
others in the ſame trade, upon the terms of paying ſuch a price, 
if the money was paid within three months; and it not, then to 
pay at the rate of an halfperny an ounce per month, over and above 
the price agreed for ; which in fact, upon calculation, amount- 
ed to above 5 per cent. This, at the trial, was proved to be the 
conflant uſage of the trade. An objection was made on the part 
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of the defendant, that it was uſurious. + A verdi& was found 


for the plaintiff, and a queſtion reſerved for the opinion of the 


* Floyer v. Edwarde, ſupra 112. 
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court, Whether this contract was uſury? And under all the 
circumſtances, eſpecially the conſtant uſage, the court were of 
opinion it did not amount to uſury within the ſtatute. Some 
time after, an action was brought for money had and rece;ved, 
upon a ſimilar contract, ** to recover the ſurplus of the halfpen- 
ny an ounce . The defendant paid into court the principal 
and intereſt at 5 per cent. from the time of the bargain, and of- 
fered to pay coſts down to the action brought : And the fingle 
queſtion was, Whether the exce/s of intereſt ſhould be paid? 
It appeared manifeſtly at the trial, that this exceſs was only te 
be taken in caſe of delay-of payment at the end of three months, 


and for no other reaſon whatſoever; and the vendee was at liber- 


ty to have paid the principal at the expiration of that time. 
J ruled at Guilaball, that the tranſaction ought to be conſi- 
dered as not uſury within the ſtatute. But the law of the land 
having declared that 5 per cent. was ſufficient for delay of pay- 


ment, I was of opinion that the demand of the ſurplus was an 


exorbitant demand, and therefore ought not to be recovered in an 


action for money bad and received. The jury accordingly found 


a verdict for the defendant, and that -opinion was acquie ſced 
in without any new trial being moved for. — But to conſider 


this caſe, firſt in the light of an uſurious contract. There is 


no contrivance whatever, by which a man can cover uſury. Here 
are two brokers. One, who is the defendant, wants to buy goods 
that were upon ſale ; and the other agrees to lend him money 
for that purpole ; but he is to lend it upon the terms of being 
paid both principal and intereſt from the time the loan com- 
menced. It is true, no rate of intereſt is reſerved in the note: 
But it is made payable on demand. From the moment of demand 
therefore, it would carry intereſt ; and the plaintiff had it in his 
power to make demand, the very inſtant the bill was delivered. Be- 
ſides this, he does not even truſt the defendant with the poſſeſſion 
of the money in his own hands. But when the goods are bought, 


and not before, he pays the money to the landlord for the defend- 


ant. Within two hours after, he demands the money, and then 
the note begins to carry intereſt. He was not bound by the agree- 
ment to give credit for a moment. So that there was no ſart oy - 
riſk whatſoever ; and in fact, as ſoon as the money was paid, a 
man was put into poſſeſſion for him ſelf, as well as for the defend- 
ant. The note therefore, was payable with intereſt from the 
time of demanding payment, and he has pofleſſion of the goods: 


* The name of it was Plumb v. Carter. See a ſhort note of it ſupra, 136. 
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That was manifeſtly with a view to ſecure to himſelf the ſurplus 
advantage which he had ſtipulated for, upon a res ſale. 
arties from their ſituation knew there would neceſſarily be a 
It ſeems to me therefore, that the intention of the 


profit. a 


contract was to get more than principal and legal intereſt upon 


the note, which is uſury within the meaning of the ſtatute. 
But ſuppoſe it were not ſtrictly uſurious, ſhall a man in an 
action for money bad and received, which is an equitable action, 


and founded in conſcience, recover ſuch an unmeaſurable and 


exorbitant demand as this is? Moſt clearly he ſhall not. There- 
fore, upon either ground, the verdict muſt be ſet aſide, and the 


nonſuit entered. | 

Willes Juſtice, I am of the ſame opinion. 

Aſbburft Juſtice. I think, that upon the original contract, it 
muſt be underſtood, the plaintiff was to have no intereſt, and 
therefore the contract itſelf was not uſurious. 
broken the faith of that agreement, by making an immediate de- 
mand of payment, and thereby entitling himſelf to intereſt, I am 
of opinion he has precluded himſelf from demanding a ſhare of 
the profits of the fale likewiſe; for it is againſt conſcience that 
he ſhould have both. 

Buller Juſtice. Whether this be uſurious or not, it is clearly 
great oppteſſion. Lending money is giving credit. And here, 
the conſideration was, that the plaintiff hould have half the 
profits of the ſale. But inſtead of giving credit, he demands 
the money immediately. The conſideration therefore is at an 


* 


end. | 
| Per Cur. Let a nonſuit be entered. 
PurraRD ver aus MANSFIELD. 
HIS was 4 1 out of Chancery, for the opinion of this 


court, Rating in ſubſtance as follows; “ That George 
Phipard being ſeiſed in fee of a fourth part of an eſtate in e 
made his will bearing date the fifth of Ju, 17383 and thereby 


diſpoſed of the ſame as follows: © As for and touching the diſ- 


ws polition of all ſuch temporal eſtates as it has pleaſed G GOD. to 
„ beſtow upon me, I give and diſpoſe thereof as followeth. 
185 Firſt, I give, d | 


155 ments and. hereditaments, ſituate and being at Merten Abbey, 


Both 


deviſe ond bequeath 4% thole my lands, tene- 
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But having 


Tueſday, 


May 1gth. 


One by will 
deviſes all his 
lands to his 
t<vo brothers 
IF. P. and 
7. . and his 
fi der 7 3p" 
and the heirs 
of their bodies, 
as tenants in 
C£:4mon, and 


for avant of” 


fuch iſſue, to 


his own right 
he Js anos 


then gives, all the reſt and reſid ue of his goods and chattols, as well cal as perſonal, equally between his 


The devices L. Ke N 7 1. 74. 


ſaid brothers any filter, ſhare and ſhare alike. 
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in the county of Surry, unto my loving brothers, Jillian 


% Phipard and John Phipard, and ſiſter Elizabeth Cleaves, and 
* the heirs of their bodies lawfully begotten and to be begotten, 
« as tenants in common, and not as joint-tenants ; and fir 


© want of ſuch iſſue, to my own right heirs for ever. All 
| © the reſt and reſidue of my goods and chattels whatever, as well 


real as perſonal, I give and bequeath unto my ſaid brothers and 


« ſiſter, equally to be divided between them, ſhare and ſhare alike,” 


| George Phipard died ſoon after making his will, leaving his 
brothers and fiſter ſurviving, of whom William was his heir at law. 


Elizabeth Cleaves died, March 21it, 1769, leaving the defer.dant 
her only daughter, who married Richard Mansfield. — John Phipard 


died the 10th of April, 1774, without zue, not having ſuffered 
a recovery of the part he took as tenant in tail under the will of 


| George Phipard; but having made his will, and given all his real 


and perſonal eſtate, to thedefendantand the plaintiff's children, egua/- 


| bj: Thequeſtion was, Whether the plaintiff was entitled to any and 


| = at ſhare under the will of George Phiþard deceaſed ? That is, 
a | . hether there were cro/5-remainaers created by the will, or 


whether William was entitled to the whole, as Heir at law, under 
| the reverſion in fee ? 


Mr. Wilſon, for the plaintiff, 2 A tatiog the caſe, ſaid, the 


rule of law was ſo fully ſettled againſt pre/iming croſs-remain- 


ders in a will, where more than tuo take as tenants in common, 


that the ſingle queſtion for the conſideration of the court was, 
Whether there were any circumſtances apparent upon the 
face of the will, from whence it could be fairly collected, that 
the zmteniicn of the teſtator was to create croſs- remainders in 


| this caſe? And as to that, he ſaid, he was unable to find out 


any circumſtances in it, fimilar to thoſe, in which croſs-re- 


mainders had in other caſes been implied. In Dyer 303. 6. Pl. 


49. the teſtator deviſed % parts of his eſtate to his ou youn- 


N ger ſons in tail, and if they a// die without iſſue male, then 
the ſaid /wo parts to revert to the teſtator's own right heirs.” In 
that cafe, the court held, that the word © all,” „if they all 
die without iſſue, ſhewed his intention was, that no part 


ſhould revert, ſo long as there ſhould be any iffue male of the 


ſurviving deviſee. So in Holmes verſus Meynell, Raym. 452. 
where the devife was of © all the teſtator's lands to his two 


daughters and their heirs, equally to be divided between them; 


and if they die, then // the ſaid lands were to go over;” the 


court ſaid, it was plain that by, // the ſaid lands, the teſ- 
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tator meant the whole to go over at the ſume time, and not a motety 
at different times.“ But here, the word © a//” is not repeated 
in the deviſe over; nor is it“ ſaid if a// die without iſſue;“ but 
the eſtate is given to the deviſees, as fenants in common, and not 
as joint-tenants; which words, as efe&ually drijoin the title, as if 
the teſtator had uſed the word ** re/peFively,” which clearly 
would have prevented croſs-remainders; and fo it was expreſsly 

held, in Cumber v. Hill. 2 Barnard. 367, 443. 2 Str. 969. S. C. 
Brown verſus Williams, 2 Str. 996. and by Lord Hardwick? in 
Davenport verſus Oldis, 1 Atkins 579. In this laſt caſe, Lord 
 Hardwicke alſo ſaid, * there could be no caſe cited where croſs- 
remainders had. been adjudged to ariſe merely upon the words 
44 for want of ſuch iſſue.” So that thoſe words are of no avail 
in this caſe (Lord Mansfield. When the word e reſpedively” is 
uſed, the words want of ifſue'' do not operate at all). In Mar- 
riot v. Townley, 1 Ve. 102. croſs-remainders were created by 
the word ** joint-tenants,” and ne ſtreſs laid upon the words 
« for want of ſuch iſſue.” If ſuch words alone are to create croſs- 
3 the old rule laid down in Gilbert v. Witty, 2 Cro. 
655. andevery other caſe, that they cannot be raiſed without ex- 
5 words between more than two, will be inverted; and they will 
be implied in all caſes, where they are not expreſsly negatived. 

Lord Mansfield. My note of the caſe of Davenport v. Oldis 
is this: The court held this not to be a croſs-remainder, be- 
cauſe the words ** ſeveral and reſpetiive” effectually digoin the 
title; and that the preſumption was as ſtrong in fayour of the 
wife, as in favour of all the reſt.” 

Afhburt Juſtice. Amongſt the different caſes of croſs-re- 
mainders in the books, is there any, where one of the de- 
viſees was likewiſe the heir at law of the teſtator ? 

Serjeant Gro/e contra, for the defendant, ſaid, he had no dif- 
ficulty to admit the general rule contended for, that the legal 
preſumption is again{t raiſing croſs-rema:nders between more 1han 
ce; if taken with the reſtriction annexed in the caſe of Pery 
v. White* (adjudged on Friday laſt) that ſuch preſumption may 
he rebutted by manifeſt circumſtances apparent on the face of 
the will. For here, the clear intention of the teſtator was evi- 
dently againſt ſuch preſumption. Ile had two brothers and a 
ſiſter, all equally near to him in point of relationſhip, and 
the deviſe is, of all his lands,“ as in Helmes v. Meynell, to 
{bem and the 4cirs e their bodies, as tenants in common, and not 
* Supra, 777. | 
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as joint-tenants (not a ſeparate deviſe to each, as in Gilzert v. Wit. 
ty, 2 Cro. 655. ); and « for want of ſuch fue,” generally, (fert. 
the iſſue named,) not the fue of their reſpective bodies,” as in 
Cumber v. Hill, Brown v. Williams, and Davenport verſus Olldis, 
he gives the reverſion to his own right heirs; not to his 57½0 her, 
0 ho was then his heir at law. Nothing therefore can be fo 
plain and evident, as that he looked forward to a diſtant period 
when all ſhould be dead without iſſue, and that then ſuch per- 
ſon as ſhould be his right heir ſhould take. He cited Wright 
v. Heolford, Eoft. 14 Geo. 3. B. R. * and Doe ex dim. Burden v. 
Purville, Eaſt. 12 IX29. 2. D- Ke 48 which laſt mentioned cale, 


croſs-remainders were implied between more than two. And 


concluded with Praying, that the court would certify in favour of 


the deſendant. 
Lord Mansfeld. The reaſon given in the old caſes avain(t 


raiſing croſs-remainders, to prevent the ſplitting of IE 
had not very great weight at the time it was given, and certainly 
his not now. To be ſure, where they are to be raiſed between 
te and no more, the favourable preſumption is in ſupport of 
croſi-remaingers : Where between more than two, the preſump- 
tion is againſi them; but the intention of the teſtator may defeat 
the preſumption i in either caſe.—In Davenport verius Olds, where 


the queſtion was, whether croſs remainders ſhould be raiſed 


between two only, Lord Hardioicëe, by Way of general obſerva 
tion, lays it down, ** that the words, in default of yen iſlue, 
ſhall not merely in themſelves create crols-remain: ters. But 
ſince that time, in the cate of Wright v Holford &, the court went 
expteſsly on the diſtinction of there being no words, ſuch as 
&« reſpectively,” to ſever the titles; but that the limitation over 
being in default of all the iſſues,“ the rule of conſtruction 
laid down as between two, ſhould obtain. The oe of te 


ſhall lay facli a lr as to create croſs- mainders ; ; and in 
general, I believe, in deviſes of this kind, the intention of the 
teſtator is in favour of croſs-remainders. But there muſt be 

ſomething, ſome circumſtances manifeſting ſuch intention, to 
encounter the rule of law laid down in Pery v. White, on Friday 
laſt. In the preſent caſe ſee what the circumſtances are. The 
teſtator had two brothers and a ſiſter : If he meant his eſtate 
Mould have gone to his heir at law, there was no occaſion to 
make a will, Therefore it is clear he did not mean his brother 
John ſhould take it as heir, or that // Il iam ſhould do ſo; but he 


meant that his fiſter ſhould be equally an object of his bounty. 
It 
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It is as clear that he meant, no diviſion ſhould take place to 
create an inequality between them, till a failure of the heirs of 
all their bodies. He therefore begins with the diſpoſition thus; 
* As to all my temporal eſtate, I give my lands to my two 
brothers and my ſiſter, and to the heirs of their bodies law- 
fully begotten,” Theſe are the words of an ignorant man, and 
the will is inaccurately drawn; for there cannot be a limitation 
to two brothers and a ſiſter, and to the heirs of their three bo- 
dies. The court therefore muſt mould them as near to the intent 
of the teſtator as they can. The lands, he ſays, are equally to 
be enjoyed by his brothers and his filter, and the heirs of their 
bodies. He goes on to diſpoſe of the reſt of his worldly eſtate 
with the ſame intention: For he gives all his goods and chat- 
tels, both real and perſonal, equally to his two brothers and his 
ſiſter, ſhare and ſhare alike. It was impoſſible to have expreſſed 
his intention, that his ſiſter ſhould take equally with his brothers, 
more plainly. He meant his eſtate ſhould continue fettered with 
an entail, as long as the exiſtence of the perſons then in being, 
and their iſſue: And that his heir at law ſhould take ROT 
till after that entail was determined, Whereas, if the conn 
tion were to be, that the heir at law ſhould take upon the failure 
of iſſue of any one, the elder or the younger brother, as the caſe 
might happen, would then take a fee in the ſhare of the deceaſed 
brother or ſiſter, and ſocreate an inequ-lity which the teſtator never 


intended to make. For it is limited to them and the heirs of 


their bodies, and for want of ſuch iſſue.” Want of iſſue,“ there 
plainly means, iſſue of all of them: How can it then be executed 
but by railing croſs remainders. It ſeems to me as ſtrong a caſe 
as that of Wright v. Holford. | 

Willes Juſtice. I believe there are few caſes which come be- 
fore the court, where croſs remainders are not meant by the teſta- 
tor. "The reaſon given in the old caſes for not allowing the im- 
plication of croſs remainders, between more than two, 1s to pre- 
vent the ſplitting of tenures. The doctrine of feuds had a very 


good foundation, but when feuds ceated, the occaſion which 


gave riſe to the rules which they eſtabliſhed, introduced a great 
deal of nonſenfical reaſoning ; and I wonder how it could have ob- 
tained in IWefeminſter- Hall, \ in theſe caſes; as croſs remainders were 
allowed ſo long ago as the cafe in Dyer 303. — In later times the 
courts of law bak ſaid, that where the intention of the teſtator 
15 . croſs remainders ſhall be implied. The queilion here 


1%, Whether there are ſufficient worus to create croſs remain- 
| | 9 5 ders?” 
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ders? In the caſe which came before 1 us on Priday laſt *, I exa- 
mined the will very accurately, to ſee whether there were any 
words in it, which could ſhew that the intention of the teſtator 
was to create croſs remainders. But there were neither the 
words, © heirs of their bodies, nor want of iſſue.” In the 
preſent caſe, in the firſt place, the objects of the teſtator's bounty 
were all equally related to him, and it appears to be his inten- 
tion that they ſhould be equally benefited, both by his real and per- 
ſonal eſtate: for there are no words which ſhew a preference to any 
one in particular. Ttis argued, that thedeviſe tothe heir at law makes 
a preference; but our opinion is, that it is only ſuperfluous. I do 
not reſt much upon whether the word © ll,” which is relied 
on in ſome of the caſes quoted, was annexed to the deviſe or the 
remainder. In Davenport v. Oldis there was the word, © re- 
ſpectively,“ therefore there was no occaſion for Lord Hardwicke 
to have ſaid any thing as to the words * for want of ſuch iflue.” 
That point was not properly before him. In Wright verſus Hol- 


ford, the court thought themſelves bound by the words, “ in 


default of ſuch iſſue, and certified accoraingly. Theſe words 
are uſed here: the caſes then are the ſame, with this difference 
only, that here, the croſs remainder is to be raiſed between 7hree, 


inſtead of being raiſed between 7wo, Wherever I can diſtinguiſh 


between the caſe of uo and three, Iwill: but J ſee no ground 
in this caſe. | „ bajeb avg 
Aſhburſt Juſtice. The leaning of courts of juſtice ought 
always to be in favour of croſs remainders, | becauſe that con- 
ſtruction is moſt conſonant and agreeable to the intention of 
teſtators in general. I think the preſent is a caſe in which 
there are circumſtances, that ſtand clear of all the circumſtances 
which have occurred in former caſes, where the ſame queſtion has 


been litigated. For the limitation here, is the ſame as «if the 


teſtator had ſaid in expreſs words, With regard to al] perſons 


mentioned in my will, I conſider them equally as objects of my 


bounty : But looking afterwards to the event of their iflue fail- 
ing, in that caſe, I give my eſtate to my right heirs.” His in- 
tention therefore was, to continue the eſtate fettered with 
an entail, till they and their iſſue were extinct; and con- 
ſequently a contrary conſtruction would be ſubverkive . that in- 


tention. 


Buller Juſtice, This caſe is perfectly conſiſtent with the re- 
ſolution of the court on Friday laſt; for there no intention ap- 
peared. That being ſo, the general rule laid down muſt govern : 

* | * Pery v. White, fupra, 777. 


This 
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This caſe ſtands. equally clear of that rule. We have been 
preſſed with the caſe of Davenport v. Oldis. The words there, 
were applied to what went before in the will; for it was a caſe 
of intention only, which Lord Hardwicke collected from the other 
words, and he refers, “want of iſſue, to the word ** reſpectively,” 

There is another caſe, Marriot v. Townly, 1 Yez. 102. where 
Lord Hardwicke ſays, the words ** for want of ſuch iſſue” muſt 
mean“ want of the iſſue of all: That therefore is an additional 
authority to the caſe of Y/right v. Holford ; and as there are no 
words to ſever this eſtate, I am of opinion, there ſhould be crols- 


remainders. 
Afterwards, on May 21ſt, in this term, the court certified. 5 in 


the following words. —“ Having heard counſel on both fides, 
we are of opinion, that on the death of John Phipard, deceaſed, 
William Phipard was entitled to one mozety of the ſhare of the 
eſtate which the ſaid Fobn Phipard took, under the will of George 
Phipard, deceaſed, and no more.“ 


GooDRIGHT ex dim. WaLlTER verſus DAviDs, 


N eje&tment, the following caſe was reſerved for the opinion 

of this court. The plaintiff declared on a demiſe from Phi- 
lip Walter, dated the 3oth of September 1776, to hold from 
the 2gth of September, then laſt, for ten years. At the trial of 
the cauſe, before Mr. Serjeant Sayer, at the Jaſt lent aſſizes, at 
Maidſtone, for the county of Kent, it appeared, that the leſſor 
of the plaintiff, by indenture of the 26th of Fuly 1762, demiled 
the premiſes to the defendant for forty-one years, if he the ſaid 
Walter, the leſſor, ſhould ſo long continue rector of the pariſh of 
Crayford. Among other things contained in the ſaid indenture, 


there was a covenant that the defendant ſhould rot under-/ct, al- 
* the forte iture. 


ſign or transfer the premiſes, or any part thereof, without. the 
conſent of the ſaid /effor in writing, ander his band and ſeal fitſt 
had and obtained; with a power of 7e-entry to the ſaid Walter, 
in caſe the defendant ſhould not obſerve the covenants in 
the ſaid leaſe.—It further appeared, by receipts produced and pa- 
rol evidence, that the defendants had under-let various parts of 
the premiſes in queſtion, to ſeveral tenants for ſome years; 
but that the plaintiff's leſſor knew of ſuch under-lettings, all 
which were previous to Michaclmas 1775. The laſt receipt for 


rent- paid by the detendant, was dated March 25th, 1777, for 
f rent 
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rent due to the plaintiff's leſſor at Michaelmas preceding. 95 "The 
6riderdletting to Mrs. Mare, an under-tenant to the ſaid defend- 
ant, 'was before Michaelmas 1775, and continued at the time of 
the ejectment brought. A verdict was found for the plaintiff, 
ſubject to the opinion of the court on the following queſtions. 


Whether a forfeiture was incurred by the under- letting? ? And 


if it were, Whether the ſame were waved by, or under che 
circumſtznces aforeſaid? 

r. Morgan for the leſſor of the plaintiff argued, . that the 
under-letting in the caſe ſtated, being an immediate forfciture 
of the leaſe, the ſubſequent poſſeſſion could only be, as tenant 
by ſufferance. If ſo, the receipt of rent from the defendant, 
after that time, could not alone amount to a waver of 
the forfeiture, any more than a ſubſequent receipt of rent is 


of itſelf a waver of a notice given to quit“. But clearly, to 


make it a waver in this cafe, there ought to have been an 


acquittance under hand and ſeal; the terms of the covenant be- 
ing expreſsly, „that the defendant ſhould 207 under-l let without 


licence under band and ſeal.” Therefore he prayed judgment for 
che plaintiff. 
Mr. Thornton contra, for the 8 ö that the 


leaſe, in this caſe, being voidable only, and not void, the acceptance 


of rent, ter notice of the condition broken, was clearly a Wwaver 
of the forfeiture. It is true, the leſſor muſt have notice of the 


cone 'ition broken; and the day of payment muſt have paſt; but 


where theſe circumſtances concur, it is immaterial whether the 
forfeiture i is for non-payment of rent, or for any other breach. The 
great point is, whether the leaſe be n only, or abſolutely 
void. In the firſt caſe, acceptance of rent = effectually 
cure the forſeiture: in the Jatter, it will at. And ſo are all the 
cafes in the books. Lis. Sed. 341. and Coke's Commentary 
vpon it, 211. 6. are in point. The latter ſays, if the leſſor 
accept rent due at a day after, he ſhall not enter for the condition 
broken, becauſe he thereby affirmeth the /eaje to have, continu- 
ance.” And again, page 215. 2. where the eſtate i is. lo facto 
word. by the conditicn or limitation, 20 acceptance of rent after 
can make it have a B it is, of an eſtate or 
leaſe voidable by entry.” The ſame point is, alſo expreſoly laid 
down in Pennant's caſe 3 Co. 63. b. Upon, theſe, authorities 
therefore, he prayed judgment for the defendant. , 


's Fide fepra, 243. Doe ex dim. Cheny v. Batten, Hil. 15 Geo, 3. . 
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"Lord Mansfield. This p34 is extremely clear : : To a | 


this acceptance of rent due Vince the condition broken, 2 waver 
of the, forfeiture, is to conſtrue it according to the intention of 
the parties. Upon the breach of the condition, the landlord had 
a right to enter. i He had full notice of the breach, and does not 
take advantage of it; but accepts rent ſubſequently accrued. 

That ſhews he meant the leaſe ſhould continue. Caſts of for- 
feiture are not favoured in law; and where the forfeiture i is once 
waved, the court will not aſſiſt it. The conſequence i is, that 
there muſt be judgment for the plaintiff. 


STEVENSON e al ver ſus Mor TIME R. 


PO N ſhewing cauſe why the nonſuit directed in this 
caſe ſhould not be ſet aſide, and a new trial granted, the 
caſe appeared to be as follows: It was an acfion for money had and 
received, brought by the plaintiffs, as owners of a boat employed 
in carrying chalk and lime, from one part of the coaſt of Suſſex 
to another, viz. from Eaft Bourne, to Haſtings : and the action 
was brought, to recover the whole, or part, of certain ſums of mo- 
ney paid by the maſter of the boat, who was the plaintiff's fer- 
vant, to the defendant, a cuſtom-houſe-officer, as his fees, due 
upon the maſter's taking out a cocguet and bond; under an idea 
that this boat came Wks the proviſions of the ſtat. 13 & 14 
Car. 2. c. 11. eck. 7. by which it is enacted, that no goods 
{hall be ſhipped, or put on board, to be carried forth r the open 
ea from any port or place, &c. to any other port or place of the 
realm, without a ſufferance or warrant firſt had and obtained; 
and that the maſter of every ſhip or veſſel, who ſhall lade or 
take in any goods, &c. in any port, member, or creek, within 
the kingdom, to be landed or diſcharged in ſome other port, 
member, or creek, ſhall, before the this or veſſel be removed or 
carried out of the port where he ſhall take in fach lading, zake 
oul a corguet, and become bound in a certificate with good 


ſecurity, in the value of the goods, for delivery thereof, in the 


port or place for which the ſame ſhall be entered; and to return 


a certificate of their being ſo landed, upon pain of forfeiting the 


penalty of the bond. The queſtion intended to have been Tried 
vas, whether a cocguet was neceſſary to be taken out under the ſtat. 
13 & 14 Car. 2. for goods carried 22 :/e. But, before the 


ujal, the plaintiffs gave notice, that they alſo meant to go upon 
9 T 
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the ground of the feat having talen exorbirant frre H 

bad demanded and received 1 145. and 64. ein Bus ins: 

. Mr. Serjeant' Sayer, before whom the Gut was e of 

11 that this duty beipg impoſed by the ſtatute upon the 
er, the action was on brought, in' the name ww the r 

wa aocordingly nonſuited the plaintiff. Hille 

| Fr. Wallace, Mr. Rous, and Mr. Morgan, ao thence eduſe; 


argued, that the nonſuit was right, upon rwe grounds: 


1. 3 the uncertainty and ſurpriſe to which this ſpecies of 


| action expoſes: a defendant, made it an improper action to try the 


rigbt. To this purpoſe, they cited Lindon v. Hooper, | Hil. 


16 Geo. 3- 'B.R.* where it was determined, that a right of 
17 common could not be tried in an action for money had and 
18 received :” And ſaid, this caſe was even ſtronger; becauſe 


here, Be payment 1 was entirely voluntary, at the maſter's own 
reqdeft | and tl "officer bound to act. 2. The taking out a 


a 
2 4 


coe uet, Ge. was a perſonal duty impoſed by the ſtatute on zhe 


Dp oy 4312 


maſter, under a a ſevere penalty i in caſe of neglect; therefore, he 


glene, if any one could be, was entitled to maintain this action. 


The words of the ſtatute are, « that the maſter of every ſhip, not, 


[SLA of the veſſel, ſhall Ge.“ conſequently, the latter have 


nt 


nothing 0 do with it. Here, the whole tranſaction was with the 
maſter only. He applied to the officer, requeſted the cocguet, 
Sc. and paid the fees. Therefore, if wrong paid, he alone could 
be intitled to recover the money back. They ſuggeſted further, 
that the ground of extortion was a . ſur pr ife upon the defendant. 
Lord Mansfield, without hearing the counſel on the other 


Hide, delivered his. opinion as follows. — The ground of the non- 
ſuit at the trial was, that this action could not be well majn- 
| tained by the plaintiffs, who are the owners of the veſſel" in queſ- 
. tion; but it ought to have been brought by the maſter, who 


actually paid the money. That ground, therefore, makes now 


1 the only queſtion before us: As to which, there 3 is not a parti- 
cle of doubt. ui facit per alium, facit per Ne Where a man 


: pays money by ] his rents which ought not to have Ares! ber 


e 
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ceſſity; and makes him perſonally liable to penalties if he pe- 
glects to perform the requiſitions of it. But ſtill he is entitled 
to charge the neceſſary fees, &c. upon his doing ſo, to the 
account of his owners,, And in this caſe, there can be no doubt 
of the relation in which the maſter ſtood to the plaintiffs ;, for 
he is the witneſs, and he ſwears, that the money, was aid by 
the order of the plaintiffs. Therefore, they are very well War- 


ranted to maintain the action.—If the parties had gone to trial 


upon an apprehenſion that the only queſtion. to be tried Was, 


whether this was a caſe within the act of parliament, conſe- 
quenily, whether any fee was due; the plaintiff. could not have 
been permitted to ſurpriſe the defendant at the trial, by ſtarting 
another ground, upon which to recover a Norfolk groat. An 
action for money had and received is governed by the moſt liberal 
equity. Neither party is allowed to entrap the other in form. 
But here, the plaintiff gave actice, that he meant to inſiſt that too 
much was taken; and therefore, both came to the trial with equal 
knowlege of the matter in diſpute. Therefore, the rule for a 
new trial muſt be abſolute. Lord Mansfield, added, that he 
3 the plaintiffs ought to let the defendant know the amount 
of the exceſs which they claimed; that the defendant might 
have an opportunity of paying money into court; and the rule 
Was drawn Pp accordingly. 


FUN EAUx verſus HUTCHINS. 


ON chewing cauſe why a new trial ſhould not be 
granted, the caſe, by the report, appeared to be as follows: 
This was an action for not carrying away tithes of barley. 
Plea, that they were not duly ſet out. Replication, ſetting 
forth a cuſtom, * that when twenty ſcoves of barley were fit to 
carry,. the farmer always took eighteen, which made, a horſe- 
load, and left T πwa for the parſon.” Rejoinder, that there was 
no ſuch cuſtom, and iſſue thereon. The cauſe was tried before 
| Mr, Baron Hotham, at the laſt aſſizes at Exeter, for the county of 
\ Denon;. when the queſtion made, was, Whether the rector was 
bound. to take his tithe as ſoon as any part was ſet out; or, 
Whether the farmer was bound to ſet out the tithe of the whole 
Held, before any part was taken away. The evidence on the 
part of the plaintiff was, that a former incymbent, about fifty 
years 
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yeats Mutec bad {4s years 3 carried the Naber 2j, as 
ſoon as any part was ſet out; after which time, a compoſition 
had been agreed” upon, and had continued to the preſent time. 
That the field in queſtion was 4i/lp, and the barley ripened 
faſter in one part of the field than in another; and if not cut 
pattially, great part would be ſpoiled.” : Evidence was alſo given, 
that this was the cuſtom in the adjacent pariſhes. 

Fhe counſeF for the defendant called no witneſſes ; but reſted 
bis: (cafe; i. Upon the weakneſs of the evidence given on the 
part of the plaintiff, in ſupport of the cuſtom; and 2. upon the 
unreaſonableneſs of it, ſuppoling it to be a cuſtom, The jury 
found a bender for che nc vpe Fs tha inclination of the 


Jadye.. CATERED 
Mr. Manfeld and Me. Morris Mewed cauſe; bs Serjeant 


Dovy argued in ſupport of the rule. 

Lord Mansfield. Proof of the cuſtom in other parilſies is 
no evidence to affect the pariſh in queſtion, unleſs the cuſtom had 
been laid as the general cuſtom of the whole county. Then, as 
to its being the euſtom of this pariſn, there is not the ſmalleſt 
proof of it. I think it a wrong verdict, againſt the opinion of the 
judge, and the juſtice of the Talc, © | nen let 1 be a new 


trial, without coſts. | 
VM. B. Upon a new wink che jury baund Bs fame verdia. 


After which, the court refuſed to grant a third. 


ATR VNS Verſus AT R VN 8. 


* HI S was a caſe out of Chancery Go the ien of this 
1 ccurt, ſtating in ſubſtance, as follows: That, Edward 
Atkyns, father of the plaintiffs and defendant, being ſeiſed for 
life, with remainder to his firit and other ſons, in 101 male, of 
a real eſtate; at Ketter ing ham, i in the county of Norj9/h, of the 


. annual value of 20007: And being allo ſeiſed in fee of the ma- 


nor of Coates, in the county of Glouceſter, and to an eſtate there, 

called Pinbury Park, of the annual value of 1431. 35s. ſubject 
to a clear. annuity of 120/7. during the life of Mrs. Fonnereau; 
and being likewile ſeiſed and entitled to the rever/ion' in fee, un- 
der the will of Sir Robert Atkyns the elder, and in the maior of 
Lower Sqwell; in the ſaid county of Glouceſter, and to divers meſ- 


anctber eftate-in that eounty, after ſeveral eſtates tail in different perſons, one of whom had a fon aged eighteen 
years ; deviſes “ all that his waror of C. c. and alſo all that his capital meſſuage, and all and cyery 
his lands, tenements, and hereditaments whatfoever, ſtuate and being, in or near P. or el/exwbere in the ſid 


conuty of. Glonceſtan, to his executors, pon tru/? to ell, and to divide the money ariiing from the ay me Prey 
Held, 


among his cunger children,“ of which he had ZG ice. this remote re. 560 2 patties to the ten her. 
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8 Swell, and alſo Stoze-on-the-Wold, in the ſame county, ſub- 
| jett t. to ſeveral eſtates tail in three diffegent perſons, one of whom 


had a fon about eighteen years of age: And the ſaid Edward At- 


35 7 
""Wer/t3 
Arx TNS. 


Hns the father, having a wife and four children, vis, the de- 


fendant, not ſix years of age, his eldeſt ſon, and tenant in tail 
of the ſaid eſtate in Nor fol“, and the plaintiffs, John and Mary 
Al hn, and alſo another ſon, ſince deceaſed ; by his will, bear- 
ing date the 19th of April, 1763, deviſed as follows: [ give, 
6 * deviſe, and bequeath, all that the manor or lordſhip of Coates, 
« in = county of Glouceſter, with the rights, royalties, and 
| « appurtenances, and alſo all and every the meſſuages, farms, 
lands, tenements, advowſons, and hereditaments whatſoever, 
*« of me the ſaid Edward Arkyns, ſituate, lying and being with- 
in, or adjoining to the ſaid manor or lordſhip ;- and alſo all 
e that my capital meſſuage or tenement, and all and every my 
lands, tenements, and hereditaments whatſoever, whether free- 
hold or leaſehold, fituate and being at, in, or near Pinbury 
Park, or elſewhere in the ſaid county of Glouceſter, with their ap- 
4 purtenances; and all my eſtate, term of years, and intereſt 
therein, unto and tothe uſe of my executors, their heirs, executors, 
and adminiſtrators reſpectively; upon truſt to ell the ſame, and 
place out the purchaſe monies on government or real ſecurities, at 
intereſt, and to ſtand poſſeſſed of the principal monies, in truſt for 
all and every of his children, whether male or female, (other than 
and except his eldeſt fon only,) ?o be equally divided between them, 
if more than one, ſhare and ſhare alike, to be paid when he or 
they ſhould ſeverally attain their reſpective ages of twenty-one 
years.” The queſtion was, Whether the rever/pon in fee of 
and in the manor of Lower Swell, and other the premiſes there and 
in Upper Swell and Stow-upon- the- Mold, did paſs by the will of 
the teſtator, Edward Athyns, the plaintiff's late father, to, and 
thereby became veſted in, Dorothy Atiyns, Fobhn Wright j Junior, 
and John Liotard, the defendants, i in truſt oe the ſaid teſtator's $ 
younger children?“ 

- Mr. Davenport, for the plaintiff, ſtated the queſtion to be, 
Whether the reverſion in queſtion paſſed by the general words 
c elſeapbere in the county of Glouceſter. And he argued, that it 
did paſs. It was clear the teſtator had a power to diſpoſe 'of 
it. The only queſtion therefore was, Whether it could neceſ- 


ſarily be inferred from any thing apparent on the face of the 


will, that the teſtator did not mean this reverſion ſhould paſs 2: 


The contrary clearly appeared. 1. From the ſituation and cir- 
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cumſtances of hs ae his We For the defendant, 


his eldeſt ſon, if he ſurvived his father, neceſſarily would 
come to the Nerſolt eſtate, worth 2000 l. per annum: Seeing that 
he was ſo amply provided for, it was moſt natural the teſtator 
ſhould” give all he could diſpoſe of amongſt his younger chil- 
dren, of whom he had three. And if this reverſion did not paſs 
to them, nothing paſſed as a preſent proviſion, except about 
13 J. per annum. It would be abſurd therefore, to ſuppoſe the 
teſtator meant to give them no more. 2dly, He contended, that 
the words uſed were clearly ſufficient, in point of law, to 
pals the reverſion in queſtion. To this purpoſe he cited, Hawes 
verſus Coney. Cro. El. 159. Dalby v. Champernon, Skin. 631. 
Rao verſus Roo, 2 Vern. 461. Cheſter verſus Cheſter, 3 P. 
mms. 56. and Freeman verſus Duke of Chandos, Mich. 16 Geo. 3. 
B. R. Supra, 363. He added, that in the caſe of Strong v. 
Trat, 2 Bur. 91g. a general ſweeping clauſe, giving“ all other 
the lands, tenements, and hereditaments in /ws counties before 
named in the will, were held “ not to paſs a rever/ion in fee, 
which the teſtator was entitled to, in one of them, under his 
marriage ſettlement: and poſſibly that caſe would be cited 
againſt him. But there, from the whole tenor and complexion 
of the will, it clearly appeared to he the intention of the teſtator 
that the reverſion ſhould zor paſs. Here, it as clearly appears 
to have been the intention, that the e in en ond ould 
pals; therefore, the plaintiffs are entitled. 43 3 
Mr.  Howorth contra, for the defendant, ö 1 
the court would require the cleareſt intention poſſible on the 
face of the will; otherwiſe the words, however comprehenſive, 
could not afford a ground for diſinkeriting the heir. Thar is the 
rule of law. As to the intention then, it is manifeſt from the 
terms of the deviſe, that the teſtator meant to give his younger 
children that which was /a/eab/e only, and which could be 
turned into money: But a reverſion after an eſtate tail in three 
different perſons, one of whom had a ſon then 18 years of age, 
was ſo remote a contingency, it could be worth nothing. Be— 
ſides, the very-attempt to ſell would have defeated the ſale; by 
prompting the tenants in tail to ſuffer recoveries. It is impro- 
-bable therefore for the teſtator to have had this reverfion in 
contemplation at the time; and if he had, it is too abſurd to 
ſuppoſe, he would have given ſuch a direction to his truſtees, as 
muſt effeQually defeat his intention. if it was not his inten- 
tion, the words, though ever ſo clear, will not paſs it: and 
to this purpoſe, he cited Strong verſus Teat, 2 Bur. 912. 

Lord 
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And Mansfield.” The et is, W the ward: - < elle 
where? ſhall be conſtrued to have any meaning, or none at all ? 
The teſtator had two ſons and a daughter. The eldeſt. ſon was 
provided for by the ſettlement, to the amount of 2000 J. per annum, 


independently of his father, who had very little to give his 


younger children; hardly enough to keep them from ſtarving. 
The intention of his will was, to give them all he had in the 
world. He firſt gives them all his perſonal eſtate. His real 
eſtate was of two forts; the manor of Coates and, P:inbury, and the 
reverſion in queſtion, after three eſtates tail, one of the tenants in 
tail having a ſon then eighteen years of age. Both theſe eſtates to- 
gether amounted but to a trifle. Suppoſe the teſtator did not know 
of this reverſion; or if he did know of it, he might not know it 
was worth any thing, But this he might think of: That what- 
-ever he had in the world he would give to his younger children. 
He is ſtudious to uſe words to paſs every thing; and if this is 
not included, there is nothing for the words to operate upon: 
For except the eſtates of Coates and Pinbury, he had nothing but 
this reverſion in the county of Glouceſter, It is contended, that 
the word © elſewhere” means nothing. Now, confining it to the 
county of Glouceſter, ſhews he had ſome imperfect idea at leaſt 
of this reverſion, or he would have ſaid . elſewhere in the king- 
dom of England,” or uſed ſome ſuch general expreſſion. It is 
not poſſible, if he knew of this reverſion, that he ſhould not 
charge it for the benefit of his younger children, when it came 
into poſſeſſion. The doctrine in Strong v. Teat is not to be 
denied: But the intention is to be collected from the whole of 
the will taken together; and from thence the court is to de- 
termine, whether the words mean a local deſcription, or a general 
deſcription of every thing. If the teſtator had had any other 
lands in the county of Glouceſter, there might have been ſome 
doubt. But that is not the caſe. 

MWMilles and Aſbburſt Juſtices, were of the an opinion. 
Buller Juſtice. This deciſion is perfectly conſiſtent with the 
determination in Strong v. Teat; and the caſe of Freeman v. The 
Duke of Chandos *, is in point: For there it is ſaid, though fo 


remote a reverſion might not be particularly thought of, yet as 


the general words were ſufficient to include ad, and the inten- 

tion of the parties was to include all, it ſhould paſs. 

Afterwards, on Tueſday, May 26th, in this Term, the court 
certified in theſe words, We are of opinion that the reverſion 
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truſt for the ſaid teſtator's younger children,” 
On Tueſday, the 28th July 1778, the cauſe came on to be 
heard before the Lord Chancellor, on the certificate of the Judges 
ef the King's Bench, when his Lordſhip was PI to order, 
that their certificate ſhould be confirmed. 

The defendant brought a writ of error in | the Houſe of Lordi; 
when the queſtion ſent for the opinion of the court of "HY 
Bench, was put to all the Judges ; and the Lord Chief Baron of 
the court of Exchequer delivered their unanimous opinion upon 
it, in the afirmative. Whereupon it was ordered and adjudged, 
that the appeal ſhould be diſmiſſed, and the decree complained 

of attirmed. 


SUTTON verſus SUTTON. 


HIS was a caſe out of Chancery for the opinion of this 
court; ſtating in ſubſtance as follows: That Robert Sur- 

ton, being ſeiſed in fee of a houſe in Bath, and of divers other 
freehold eſtates of the yearly value of 3001. and of other 
freehold eſtates of the yearly value of 500 J. in remainder, after 
the death of his father, on the 27th of February 1751, made 
his will duly atteſted ; and thereby gave unto John Bright and 
George Dunſtan, all his lands in poſſeſſion, reverſion, or remain- 
der, except the honſe at Bath, upon truſt to ſell, and diſpoſe of 
the faid lands, and to place the monies ariſing therefrom upon 
government or real ſecurity; and by, and out of the intereſts, 
dividends, and produce ariſing. therefrom, to pay to his wife, 
four hundred pounds a year, in lieu of ſo much a year, which the 
would be entitled to by their marriage ſettlement. And he gave 
to his wife, in ſatigfaction of the remaining gol. which ſhe could 
claim by the ſettlement, 47s houſe in Bath for her life, and, after 
her death, to his eldeſt ſon. After reciting his wife's being 
enſeint, he gave to ſuch child, whether ſon or daughter, 3000 /. 
to be paid out of the monies ariſing by the ſale of the lands; and 
to be paid at his or her age of 21. He did further by his will 
direct, that when the eltates by him directed to be ſold, were 
actually fold, and the monies ariſing from them inveſted in the 
Farid ſecurities, that 100 J. a year ſhould be given to his wife, 
160 the bringing up of his davghter Elizabeth Mary, AY after 
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born child; and if his faid daughter, or - ſuch after born 2 
ſhould happen to die before his or her legacy ſhould become due; 
that then ſuch legacy ſhould ſink into the re/pduum, for the be- 
nefit of his ſon.—After ſome pecuniary legacies, he gave the 
reſt, reſidue, and. remainder of his eſtates, or monies not be- 
fore diſpoſed of, to his ſon; but in caſe he ſhould die before 21, 
without iſſue, he then gave and bequeathed the ſame reſiduary 
eſtate to the child with which his wife was enſeint, if a ſon, as his 
own for euer: But in caſe ſuch child ſhould prove a daughter, then he 
gave the ſame reſiduary eſtate between his T daughters as tenants 
in common At the time of making his will, the teſtator had 
a fon, and 4 daughter ; and his wife was enſeint with another 
child (a daughter), afterwards named Julia Margareta. After 
the date of the will, the teſtator /d his houſe in Bath, and had 
two daughters born; Julia Margaretta, and Auguſta Ann Sut- 
ton. After the ſale of the houſe in Bath, and the birth of his 
two daughters, the teſtator, in his own hand, made the fo/low- 
ing alterations in his will; but the making thereof was not attefj- 
ed, nor was the will republiſbed. In the deviſe to John Bright and 
George Dunſtan, the exception of the houſe in Bath, was fench out, 
In declaring the truſts of that deviſe, ſo far as related to his 
wife's annuity. he zter/ined the word“ fifty,” fo that the annuity 
was altered to 4504. The bequeſt to his wife of the houſe in Bath 


was STRUCK OUT, and the remainder to his ſon. The recital of 
his wife's being enſeint, and the legacy of 30001. were STRUCK | 


our; and inſtead thereof, he inſerted theſe words; 7 give 10 
my two daughters Julia Margarettz and Auguſta Ann Sutton, 
 2000/,:each.,” In the direction for bringing up his daughters, he 
made the word“ daughter,” daughters, and inſtead of the words 
<« after born child,” he inſerted the words, Julia Margaretta 
aud Auguſta Ann Sutton,” In the clauſe reſpecting the lapſe of 
the legacies, the word . daughter” was made plural, the words 
« after born child” were STRUCK OUT, and, inſtead of His or 
ber, the word“ their was inſerted. He alſo made alterations 


25 to his pecuniary legacies. The re/iduary deviſe to the child of 


which. che wife was enſeint, was likewiſe STRUCK QUT, and in- 
ant of the word ©* Zwwo” before ** daughters,” he ſubſtituted 
the word, © THREE.!'—The queſtion referred to the opinion of 
the court was, Whether by the will of the teſtator, as altered, 
obliterated, and intenlined by him, any, and what part, of the 
real. eſtate; therein mentioned, paſſed bee to any perſon, 
and to whom? 
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1 was not preſent at * argument of this bs But I have 
been favoured with a ſight of ſeveral notes of it, from which 
it appears, that the queſtion made on the part of the plaintiff 
was, Whether the alterations and obliterations in the will did 
not amount to a fotal revocation of it, with reſpect to the rea! 
gate. The bequeſts moſt materially to be affected by ſuch a 
conſtruction, were the /egacies of 2000 J. to each of the daughters : 

As to them, the court declined giving any opinion, whether they 
were void, or not; recommending the deciſion of that point 
to be deferred, till ſuch time as the plaintiff, the teſtator's only 
ſon, an infant, ſhould come of age. But as to the deviſe to the 
truſtees to ſel], they were clearly of opinion, it was not revoked; 
and agreeably to that opinion, certified to the court of Chancery 
in the following words *: We are of opinion, that the de- 
viſe of the real eſtates to the truſtees, to be ſold and converted 
into money, is not revoked, but continues in full force. 


WILLET verſus CHAMBERS. 


THIS was an action for money had and received to the 
_ plaintiff's uſe, brought againſt the defendant, as ſurviving 
| partner of one Dadley. Plea, non .afſump/it. Verdict for the 
plaintiff, damages 480. 

Upon a rule to ſhew cauſe why a new trial ſhould not be 
granted, the facts appeared to be as follows: That prior to any 
» partnerfhip between the defendant and Dadley, who was an at- 
Forney and conveyancer at Coventry, the latter, in the year 1771, 
received of a Mr. Bindley, the ſum of 350 J. to be laid out on 
a rea] ſecurity : Dadiry accordingly furnithed him with a mort- 
goge from a Mr. Hughes to that amount ; which, as it after- 
wards appeared, Dadley had forged. At Midſummer 1776, Dad- 
ley. and Chambers entered into partnerſhip : Shortly after which, 
Brindley wanted to call in his money. The pretended mort- 
gagor was ſuppoſed at the ſame time to want a further ſum 
of 1504. which, added to the original mortgage money, made 
together the ſum of 500/. The plaintiff Willet was ready 
to advance this ſum: And, in confideration of his doing ſo, 
an aſſignment | was made to him of the pretended mortgage 
'before made to Bindley. As to 180 . part of this ſum of 
zoo J. Willett paid it into Deaaley's oftice, to Chambers, who 
gave the following receipt fer it; Received of Mr, Benjamin 
I | | VMVauiüillett 
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ve. Willett, the ſum of 1801. for which IT promitfe to account to him 
* on demand.—Chambers.” —Dadley was not at home, When this 
ſam was paid. —Some time after, the plaintiff called at the office to 
pay 300. more, part of the remaining 3201. due. Dadley being 
then at home, Villet paid the money to him; and, in return, Dailey 
gave him the following receipt: * Received on account, of 
„Mr. Benjamin Willett, zoo; the remainder of the money to 
«© be paid, being 20 l. — Dadley. It was admitted, that the 
defendant Chambers was in no reſpect privy to the forgery ; 
and that 20 procuration money was paid, either to | Chambers or 


Dadley. 

Serjeant Hul and Mr. Green, who ſhewed at, bank, 
that this was not diſtinguiſhable from the common caſe of a 
ſurviving partner, who is always liable to partnerſhip debts. 

Mr. Wallace, Mr. Newnham, Mr. Dunning, and Mr. Wheter, 
contra, in ſupport of the rule, contended, that this tranſaction 
was not within the compaſs of the partnerſhip, which was for 
the purpoſe of carrying on the buſineſs of aztornies only; not 
that of ſcriveners. A money ſcrivener is a perſon who receives 
money for the purpoſe of deriving fome advantage from the 
receipt of it. But a mere Conveyancer, as ſuch, is by no means 
a money ſerivener. His buſineſs is only to draw deeds and 
writings for the transfer of property from one man to another ; 
and his profit ariſes from his bill of fees and charges for fo do- 
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ing. The two branches therefore, though it may happen that 


they are ſometimes exerciſed by the ſame perſon, are in them- 


ſelves totally diſtinct and ſeparate. If ſo, the fact of their be- 


ing united in the partnerſhip carried on between the defendant 
and Dadley, ought to have been proved; whereas, the reverſe is 
the truth of the caſe. For it is admitted they took no procu- 
ration money, and there is no evidence of any profit from the 
money in their hands. On the contrary, all that Chambers re- 
ceived, was punctually paid over to Bindley: That alone there- 
fore would be an anſwer to the preſent demand. The receipts 
they gave, were ſeparate ; 155 * for partner and ſelf; but ©* for 
which I prom iſe to account. In ſhort, the whole of the tranſ- 
action was entirely foreign to the partnerſhip, and what each 
did, plainly ſhewed he conſidered the part he took in it, as his 


own ſeparate act and deed only, TE they prayed the 


rule might be made abſolute. 
Lord Mansfield. Both parties in this caſe undoubtedly are in- 


nocent; and the loſs that will fall upon the defendant, if the 
| law 
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law is againſt bim, will be much greater "than that vieh "Wy 
be ſuſtained by the plaintiff, if he fails. It is indeed fo hard. a 


cafe upon the defendant, that every leaning of the court» -would 


be it: his favour.” But the queſtion is, Whether, in Foint of 


T1 3AL 5 


laws:! this engagement Wien W GNI not make Chainbers an- 

lwerable * 1 8 289 D Dod 
To go by ſteps.—It is necefliry to ſee what the bufttiefs\was, 

which Dadley carried on alone, before his connection with the 


defendant in the year 1776. By admiſſion of the counſel on 


both ſides, it was the buſineſs of an attorney and conveyancer. 


By proof in the caule, it appears to have been a great "deal 7; more, 
For he had many -apporntments, though the nature of them is 
not particularly mentioned. He had alſo agencies, and was clerk 
to a navigation. But there is no pretence that he ever "received 
procuration money. The buſineſs of conveyancing, in the very 
nature of it, as carried on in the country, is this: Where' there i is 
an attorney or counſel of credit, they receive money to place out 
upon ſecurities; and perſons who want to borrow, as well as 
thoſe, who. want to lend, apply to them for that purpoſe. Their 


profit ariſes from having the money in their hands; before it is laid 


out upon the intended ſecurities; ' and' from heir fees and bill of 
charges upon the conveyances they draw. It is not diſputed 
but that this was the nature of Dadley's conveyancing buſi- 
neſs: He did not act however as a ſcrivener, who ſometimes 
does not touch the money; but who in all caſes gets procuration 
money. There is no proof of any tranſaction of that kipd; nor 


indeed is it cuſtomary for attornies, like him, to do ſo; for they 
get profit enough without it. I remember a caſe before me of a 


perſon who was truſted to the amount' of many thouſand pounds, | 
in the manner I have ſtated ; and that is the nature ef the 
buſineſs. | a 
This was the buſineſs of Dadley, befor the + Parte ny: Let 
us ſee then, what was the nature of the partnerſhip, afterwards 
entered into, between Dadley and the preſeut defendant; whether 
it wWas a general partnerſhip in all Dadley's buſineſs, or Confirdl to 
one particular branch of it only; for to be ſure, there: may be 
ſuch a confined partnerſhip. The evidence as to this point con- 
ſiſts in the heads and terms of an agreement entered into between 
them, which were afterwards extended and reduced into form. | 
From them it appears, there was no particular reſtriction; it 
was not to be confined to ſvits, nor to conveyancing” only, but 


they were to be partners in the bufineſe which Mr. Dadliy carried 
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on. eb was to be worth a certain ſum.—The profits are ſtated 
at 8000. Then it is agreed, that a proviſion ſhall be made for the 
family of whichever of them ſhould happen to die firſt. And 
then comes the following clauſe, at the end, which, though not 
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taken notice of by the counſel on either ſide, is very material in- 


deed upon this occaſion, My object, in examining it particu- 
larly, was to ſee whether it contained any reſtriction. The clauſe 
is this: Note, this ſcheme of partnerſhip is intended to in- 
clude al! Mr. Dadley's preſent and future practice and appoint- 
ments, ſuch as agencies, navigation-clerk, &c : But not to extend 
to any public office or place, dane may at any future time be 
given to either of the parties.” The only reſtriction therefore 
is that; or, more properly ſpeaking, it is the only n to 
this general partnerſhip. | 

Thus the partnerſhip commences, without waiting for articles ; 
and from that time, the 4u/ineſs was carried on in partnerſhip. 
One branch of that buſineſs, was conveyancing. Incident to con- 
veyancing is, the receiving of money to place out upon ſecurities. 
| Receiving it from the lender to advance to the borrower, and act- 
ing for both parties reſpectively. From that, the profit ariſes ; 
not from procuration money, but from the money laying in their 
hands before it is placed out; and when placed out, from the 
charges and fees for drawing and engroſſing the conveyances. 
The facts then are ſhortly theſe :—The plaintiff Willett, want- 
ing to place out a ſum of 5001, applies to the office without 
making any diſtinction between the two partners. The firſt ſum he 


| advances is 180/. This he pays to Chambers, who gives a general 


receipt for it, not expreſſing it to be for Daaley, or for what, or 
_ whoſe uſe; but making himſelf accountable for the amount on 

demand. He receives it therefore, as the principal, not as the agent 
of Dadley: And it is admitted he knew the uſe, by placing it out 
upon the ſecurity for which it was put into his hands. The 
next ſum, which was 3004, is paid by the plaintiff to Dadiey, 
who receives it exactly in the ſame manner as Chambers did the 
former ſum; as principal; and gives a receipt for it, not as fot 
10 much money to be placed out, but as a ſum for which he 
was to be accountable. The two ſums together, come within 
20 J. of what was wanted upon the ſecurity.—Afterwards the 
bill for conveyancing is brought in. Hughes being the original 
mortgagor, if he had not been a fiftitious perſon, and had 

wanted a further ſum of money upon the aſſignment, he ſhould 


have paid the expence of conveyancing. But the bill is brought f 
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in, to the plaintiff, and made out „% debtor to Chambers and 


Dadley. Chambers receives the money, and gives a receipt for 
it. In that tranſaction thereſore, he is clearly coniidered os « 
partner, and the tranſaction itſelf, as a par trerſoip. tranſaction. 

If Dadley had received procuration money, and that kind of 
dealing had been excepted out of the articles; or, if ſeparate ac- 
counts had been kept of the money got by theſe tranſactions, 


and it had all been ſet down to the profits of Dadley only, it might 


Have varied the caſe : And Mr. Juſtice Aſhburſt, who tried the 
cauſe, would have been very glad to have given a direction in fa- 
vour of the defendant. He ſuffers by the raſcality of a man who 


had a very good character. I am very ſorry for the defendant; 


but upon this evidence I cannot ſay, but that it is a partnefſlbiß 
tranſaction. 
Mr. Nen bam informed the court, that the bill included other 
buſineſs, as well as the particular tranſaction of the mortgage. 
Lord Mansfield ſaid, that proves nothing, but that in gene- 


ral they were partners in the fees of conveyancing. 


Per Cur. Rule ſor a new trial diſcharged. 


POW E R verſus W E. L LS. 
Idem verſas Eundem. 


PON ſhewing cauſe againſt a new trial, in the above cauſes, 
AJ Mr. Juſtice Ajpburſt, before whom they were tried, re- 


* as follows: 
The firſt was an action for money bad and ell brought to 


recover a ſum of twenty-one pounds, paid by the plaintiff upon 
the exchange of a mare of his, for a horſe of the defendant; 
which the defendant warranted to be ſound ; but which was 
clcarly proved to be unſound at the time. Immediately upon 
diſcovering that the horſe was unſound, the plaintiff {ent it back, 


together with a letter, by a perſon, who put the letter and halter 


into the defendant's hands, in the defendant's yard, but he re- 
fuſed to take them. The perſon at the ſame time demanded the 


twenty guineas, and the plaintiff's mare given in exchange; but 


the defendant faid, he had ſold her; that he would have nothing 


to do with the perſon ſent by the plaintiff, and turned him out 
of his yard. Upon wien the . en both the above 


I The 
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The ſecond was an action of rover for the mare: Both cauſes 1778. 

ſtood for trial in the paper together. As to the firſt, an ob- - 

jection was made at the trial to the form of the action, and IT „ 

was very doubtful how far it was maintainable. But it was _ 

agreed that I ſhould ſum it up to the jury, and if they ſhould 

be of opinion with the plaintiff upon the facts proved, then, in- 

ſtead of making a ſpecial caſe, it ſhould be put in the form of a 

motion for a new trial. The jury found for the plaintiff, As 

to the ſecond action, it was agreed that a verdict ſhould be taken 

for the plaintiff, upon the evidence given in the firſt cauſe, but 

with liberty to move for a new trial ; and it was underſtood be- 

tween the parties, that the defendant ſhould be entitled to the 

fame redreſs in both cauſes, in caſe the opinion of the court 

ſhould be in his favour, as if the whole had been ſtated in the 

form of a caſe. . 5 ö 
Upon ſhewing cauſe, the queſtion was, Whether the above | 4 

actions were rightly conceived ? or, Whether the plaintiff ſhould 7 

not have brought a ſpecial action on the caſe ? Mr. Wheler for | 

the plaintiff, Mr. Neunbam for the defendant. i 
The court were of opinion that both actions were miſconceived. | 

1ſt, The action for money had and received, with no other count, 

was an improper action to try the warranty x. 2d, The action 

of trover could not be maintained, becauſe the property was tranſ- 


Power 


[ 
ferred by the exchange. —Accordingly a nonſuit was ordered to | 
be entered up in both cauſes. 1 

4 

* Vide Stuart v. Wilkins, Dorgl. Rep. 18. and note the difference between a 4 
count for money nad and received only, and aa action of a//umpſit, to try the war- 4 
-ranty. | | 

; | Tueſday, # 
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| | 3333 A. demiſed 
Es was a caſe out of Chancery, for the opinion of this o g. +. 
court, ſtating in ſubſtance as follows: That Robert Booth, he yes of 
6 | 22 5 - e 1a1 7 q 
by indenture, demiſed certain premiſes to one Ortho Cooke, for the and alto for 
| | the hves of 
C. and D. and coveranted, that if the ſaid B. his heirs, Ec. ſhould be minded at the deceaſe of the ſaid B. 
C. and D, cr any of them, to ſurrender the ſaid demiſe, and take a new leaſe, and thereby add @ new 
life to the then au in being, ia lieu of the life ſo dying, that then he the faid J. his heirs, c. upon 
payment far every i ſo to be added, in lieu of the life of every of them fo dying, would grant a aero 
leate for che lives of the 72vo perſons named in the former leaſe, and of ſuch ether perſon, as the ſaid B. 
his heirs, Sc. ſpould appoint in lieu ef the perſen named in the preceding leaſe, as the fame ſhould 
reſpectively die, under the ſame rent and covenants. — I'here had been ſucceſſi ve renecrals from the time of a 
former leuſe granted by the anceltor of 4; and in each, a like covenant for renewal. Held that A. 
and his anceſtors had, by their cx» ads, conſtrued this to be a covenant for a perpetual renexwal, 
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lives of the ſaid 2 Cooke, Elizabeth Conde and Robert Cooke, 

and the faid Robert Booth thereby covenanted as follows; « that 
if the ſaid Ozho Cooke, his heirs and aſſigns, ſhall be minded, ar the 
deceafe of the faid O. C. E. C. and R. C. or any of them, to ſurren- 
der this preſent indenture, and take a new leaſe of the ſaid pre- 
miſes, and thereby add one new life to the then two in being, in lieu 
of the life ſo dying; that then the ſaid R. B. his heirs, &c. upon 
requeſt, on ſuch ſurrender of the Jeaſe then in being, and 
upon payment of one broad piece of gold of twenty-two 
ſhillings value, or twenty-two ſhillings in filver, to the ſaid 
R. B. his heirs, Cc. for every life ſo to be added in lieu of 
the life of every of them ſo dying, and at the proper coſts of 
the ſaid Ocho, without demanding any further fine for the 
ſame, ſhall and will grant and execute unto the ſaid Orho Cooke, 
his heirs, &c, a new leaſe, for the lives of the tuo perſons 
named in the former leaſe as ſhall be then living, and of ſuch 
other perſon, as the ſaid Ortho Cooke, his heirs or aſſigns, ſhall 
nominate and appoint, in lieu of the perſon named in the pre- 


ceding leaſe, as the ſame ſhall reſpectively happen to die, un- 
der the beforementioned annual rent, and the /ame covenants 


therein contained.” —This leaſe bore date the 22d of December 
1749, and there had been ſucceſſive renewals containing the 
ſame clauſe of renewal, from the time of a former leaſe, grant- 
ed by the anceſtor of the ſaid Robert Booth, bearing date the 
3d of Auguſt 1688, down to the date of the leaſe in queſtion; 

viz. A renewal by the ſaid Robert Booth in the year 1725; ano- 
ther on the gch of November 1746 ; another on the 1ſt of Fe- 
bruary 1748, which was granted to the ſaid Orho upon the ſame 
lives as the leaſe in queſtion; and then the preſent leaſe was 
oranted. —In January, 1773, the ſaid Orho Cooke died; where- 
upon the plaintiff, his widow, and Robert Cooke, his eldeſt fon 
(fince deceaſed), became entitled, as deviſees under the will of 
the ſaid Ortho, to the ſaid leaſehold premiſes for their joint lives. 


| Shortly after, a new leaſe, in preciſely the ſame terms as the leaſe 


of the 22d of December 1749, was tendered to the defendant 
to execute for the lives of the ſaid Elizabeth and Robert Cooke, 
ar d alſo for the life of James Cooke But the defendant refuſed 
to execute it. Soon after, Robert Cooke, another life named in 
the ſaid leaſe of 1749, died; whereupon, another indenture in the 
like words, except that the name of Mary Cooke was inſerted 
inſtead of Robert Cooke, was tendered to the defendant, who re- 


| Fuſed to execute it, becauſe it contained a covenant for renewal. 
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* 4900 of Sams ad Mary Cooke, who were not any of 
the lives named in the original leafe of 1749: But he was willing 
to renew, on the. death of Elizabeth Cooke, for the lives of the ſaid 
James and Mary, and for ſuch other perſon, as the repreſentatives 
of -Otbs. thould nominate, ia lieu of the ſaid Elizabeth, and for 
the life of the longeſt liver of them the ſaid James and Mary, 
and ſuch other perſon ſo nominated, on payment of twenty-two 
ſhillings, and ſubj<C to the rents and covenants in the original 
leaſe; but not to renew any farther. The queſtion was, Whe- 
ther the leaſe ſo tendered, or offered to be executed by the de- 
fendant John Gore Booth, be an execution of the covenant in the 
- ſaid leaſe, dated the 22d of December 1749? 

Mr. Wilſon for the plaintiff ſtated the queſtion to be, Whether 
the defendant, as deviſee of Robert Booth the leſſor, was bound 
to add any covenant for renewal after the death of Mary Cooke ? 


or in other words, Whether this were a covenant for a perpetual 


renewal? And he contended it was. In Ireland ſuch covenants 
are frequent : And the caſe of Bridges verſus Hitchcock, Dom. 


Proc.” 15th June 1715. and Furnival v. Crewe, 3 Ath. 83. 
ſhew that ſuch a covenant is not illegal in England. "The queſ- 


tion then is, Whether the leſſor has or has not made ſuch a co- 
venant. As to that, he certainly has covenanted, that the ſame 
covenants as were in the old leaſe, ſhould be inſerted in the new 
leaſe. It cannot therefore be preſumed, that the covenant for 
renewal was not in the contemplation of the parties: And if 
it was, it is clear they muſt have intended it to be gerera!, or 
it would have been reſtrained, But it is clear from the terms 
of the covenant, that it was intended to be general : For it is 
not confined to the lives named in the original leaſe of 1749; 
but the words are, „that he will grant a new leaſe for the lives 
of the ro perſons named in the former leaſe, and of ſuch other 


_porſon as ſhall be nominated in lieu of the life named in the 


preceding leaſe, as the ſame ſhall reſpectivehy die, under the 
ſame covenants. He cited the caſes of Bridges verſus Hitchcock * 
and Furnival verſus Cree, beforementioned ; ; and concluded 


99 The ai in that alk was of a mull; and the covenant as follows: * haf 
if the leſſee, his executors, Sc. mould before the expiration of the term be 
minded to renew, then upon application, Tc. the leſſor, his heirs or aſſigns, 
ſhould grant ſuch” further leaſe as ſhould by the leſſee, his executors, &c, be 
"deſired, without any fine to be dem.»1ded therefore, and under the ſame rents and co- 


wenants only, as in this leaſe. ide this caſe, Froton's Parl. Cafe vel. 1. p. 522. 
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or exc/uffve of the clauſe of renewal. 
fromvevery part of the agreement are material. 

ties themſelves have put the conſtruction upon it: for there have : 
been frequent renewals, and in all of them, the covenant of re- 
newal has been uniformly reprated: * How then ſhall the court 
ſay the contrary ? 


this caſe from all the caſes cited. 
or five renewals, all in the ſame terms? I do not think other- L 


—— 
— 


-Hith: hoping that the court would incline m, „ favour. ol. the 
Pn: 9 V 
Mr. Arden contra, contended, that the covenant epi not 
be extended further, than an agreement to renew upon the death 
of each of the three lives named in the leaſe of December 22d, 
1749. He agreed ſuch a covenant was not in itſelf illegal: 
But it was eſſential that there ſhould be a, mutuality of advan- 
tage; whereas, here all the advantage was on the fide of the 
leflee. He ſaid, the caſes of Bridges verſus Hitchcock and Fur- 
ni val verſus Crewe, were diſtinguiſhable from the preſent, and 
the latter indeed rather in favour of the defendant; for there 
the determination of Lord Hardwicke was grounded upon the 
words * and ſo to continue renewing, &c. from time to time.” 
Here, the words are not ſo general: Beſides the covenants on 
the part of the leſſee in the original leaſe are totally inconſiſtent 
with a perpetual right to renew; for ſome of them are, that 
he will leave certain things on the premiſes. He cited Hyde 
verſus Skynner, 2 P. Wms. 196. to ſhew, that the court in 
general would lean againſt perpetual leaſes: And Ruſſel v. Dar- 
win, 11 July 1767, coram Lord Camden, where the demiſe 
was *© for 99 years, or three lives, if they ſhould fo long live.” 
The leſſor covenanted, that he would, upon the death of either 
of the parties, add a new life, upon payment of 15o/. if one 
only ſhould die; 500 J. if two, and 1100 J. if all rec died, at 
and under the ige rents and covenants. Lord Camden held, that 
the leſſor was under no obligation to renew for more than three 
lives, and that the covenant of renewal need not be inſerted. 
Lord Mansfield. The queſtion in all theſe caſes is, Whether | 
« under the ſame rents and covenants” ſhall be conſtrued mncluf: 'e 
And arguments drawn | 
Here, the par- 


Witles Juſtice. The act of the 810 ſeems to difference 
Here, there have been four \ 


wiſe, that Furnival verſus Crewe would be a ſufficient autho- 
rity; alone to .determine this caſe; becauſe there, the additional 
words “ and ſo to continue renewing, from time to time, were inſert- 
ed.“ But the caſe of Bridges verſus Hitchcock is very much the 

fame 
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ind as this. For there, the words were, 3 the Phat rents 
and covenants,” and no other words. I cannot ſay that in-this 
country this kind of leaſe ſhould be much favoured, though 
the indocement for granting them in Treland may be a yer 
good one. ER 
 AÞSburft Juſtice. I think this a very * caſe on . hae 
of the leſſor, and there does not ſeem any mutuality as in the 
caſes of improvement of lands. But as there have been four 
ſucceſſive renewals, the leſſor himſelf has put his own con- 
ſtruction upon the covenant: And therefore is bound by it. 

Buller Juſtice. I think the caſe of Bridges verſus Hitchcock 
decides this: In that caſe, both the Houſe of Lords and the 
Exchequer determined, that the words, * under the fame rents 
and covenants” in the new leaſe, contained a perpetual cove- 
nant to renew: So here, I think they muſt be conſtrued to mean 
a like covenant to renew. 

Afterwards, on Saturday, May 3oth, in this term, the court 
certified in theſe words: © Weare of opinion, that a like cove- 
% nant for renewal, oug ht to be inſerted in the new leaſe; 


60 conſequently, that the leaſe offered to be executed by the 
« defendant, John Gore Booth, is not an execution of the co- 


« yenant in the leaſe, dated the 22d day of December 1749.” 


Martin vers OHara. 


\HIS was a rule to ſhew cauſe why an exoneretur ſhould 

| not be entered on the bail- - piece, the defendant having be- 
come bankrupt ſince the cauſe of action, and obtained his certi- 
ficate. The defendant, in July 1775, carried on the trade of a 
linen- draper, and lived in London. In March 1776, he became 
bankrupt, and was refuſed his certificate; before which bank- 
ruptcy the cauſe of action aroſe. The defendant then went to 
| Briſtol, where he entered into partnerſhip with one James Wright, 
a dealer in cheeſe; and half a year after, became bankrupt again. 
Under this ſecond commiſſion, which was taken out at Briſtal, 
and which the creditors 1n London knew nothing of, he — 


his certificate. 


1778. 
Cook z 
"Verſus 
Boor n. 


Saturday. 
May 3oth. 


A. ſecond com- 
miſſion a- 
gainſt a bank- 
rupt, enatng 
a former, un— 
der which he 
has t ob- 
tained his 
certifcote, is 
9. 
Where a 
bankrupt is 
clear.y en- 
titled to his 
diſcharge, he 
need act be 
furrendered 
by his bail: 
the court 
will, in the 


Mr. Wallace, who ſhewed cauſe, argued, that the bankrupt þ/ yore, 


not having obtained his certificate under the firſt commiſſion, 
the whole proceedings under the ſecond, were void. Conle- 


quently the certificate could be no bar to the action. 
Mr, 


3 


order an cæs- 


neretur to be 


entered oa 
the bail- 
Jiece. 
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Mr. * contra, contende d, that if the ſecond com- 
midion were irregular, the only mode of defeating. it, was by 
application to the Great Seal to ſaperſede it. But that there 


Was nothing i in the ſtatutes againſt bankrupts which prevented a 


perſon from having the full benefit of his certificate, however 
irregular the proceedings might be, as long as they continued in 
force: And that this was not the proper mode to try whether 


they were legal or not. | 
Lord Mansfeld. This is an zpplicarion to the equitable juric 


diction of this court. Formerly the method was, for the bail 


to ſurrender the defendant, and then for him to apply to be 
diſcharged upon an affidavit, ſtating the fact of his having be- 
come bankrupt fince the cauſe of action arofe, and obtained a 
certificate of his conformity to the commiſſion. But of late, 


where a bankrupt is clearly entitled to his diſcharge, the court, 


to avoid circuity, have ordered an exoneretur to be entered on 
the bail-piece, without the form of a regular ſurrender. of the 
bankrupt by his bail.— Here, it is clear, that the bankrupt him- 
ſelf would not have been entitled to his diſcharge, if ſurrendered: 

and the bail can never be in a better ſituation than the principal. 
An uncertificated bankrupt is incapable of trading or contracting 
for 47s own benefit. All the property he acquires, belongs, to his 
creditors. If he cannot trade for himſelf, he cannot be the 
object of a ſecond commiſſion, 2. The proceedings in this cafe 
under the laſt commiſſion, are manifeſtly a groſs fraud and con- 
trivance, on the face of them. The defendant, a /inen-draper 
in London, after being a bankrupt there, goes to Briſtol, changes 
his trade, and enters into partnerſhip with a cheeſe-monger ; and 
within fx months after, breaks again. A ſecond commiſſion i is 


4 taken out; not in London, where his former creditors. would 
have heard of it, but at Briſtol, where it might be conducted 


without their knowlege: And under this commiſſion he obtains 


his certificate. The whole proceeding 1s a groſs fraud. Even 
ſuppoſing the creditors under the firſt commiſſion had been in- 


formed of this, and had been inclined to prove their debts 


under it, they could not have done ſo. Therefore, diſcharge 


the rule. | | 
Buller Juſtice. I take it to be perfectly clear, that a ſecond 


' commiſſion cannot be taken out againſt an wncertificated bank- 
rupt; and for this reaſon : It would be entirely idle and nuga- 
tory. Becauſe all his effects belong to his creditors under the 
fir ſt: And I take this to have been determined i in the caſe of a 


1 lighterman, 
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lighterman, where the aſſignees under the _ commiſſion” fe- 0 

covered à ligbter, built by the bankrupt (being uncertificated), 

After A Aatend commiſſion Wechtl. OO * ene 
51 Int! 2 erſics 
1 Per Cur. Rule diſcharged." O'Hara 

Vid Evans verſus PEN ſupra. 569. but no mention is there 3 1 2 

2 commiſſion. 

AveRy verſus H oO E. Same day. 
"HIS was an action of debt on the game laws, for vſing a eee 


gun to kill and deſtroy the game. Plea not guilty : and 
iſſue thereon. At the trial before Mr. Juſtice Gould, on the 


Northern Circuit, an objection was taken to the declaration, be- %a 
the game. 
cauſe it ſtated only, that the defendant uſed a gun, being an Held yeed, 
engine to kill and deſtroy the game, without averring that he u/ed _— 
it for the deſtruction of the game: Mr. Juſtice Gould thought the good ch 
Special demur- 


objection was on the record; therefore, proceeded to try the 
cauſe, and the jury found a verdict for the plaintiff. 

Mr. Arden, on Thurſday, May 6th, in this Term, moved in 
arreſt of judgment, upon the ground above mentioned ; and cited 
the caſe of Rex verſus Hunt, Paſeh. 15 Geo. 3. B. R. Rex v. 
Gardiner, 2 Str. 1090. * 

Mr. Wallace and Mr. Bolton now ſhewed cauſe, and inſiſted, 
that this being after trial, the objection was cured by the verdict. 
In effect however, the offence was ſufficiently charged. For if 
the words, being an engine,” were read, as they ought to be, 
in a parentheſis, the reſt would be an expreſs averment, ** that. 
the gun was uſed t deſtroy the game.” The caſes of Rex v. 
Hunt, Eaſt. 15 Geo. 3. B R. and Rex v. Gardiner, 2 Str. 1090. 
Andrews 255. S. C. cited in ſupport of the motion, were caſes 
of convictiont. The latter was held bad, becauſe the defond- 
ant was convicted of keeping only, not of ing: And the „er- 
mer, was given uf without argument. But admitting it had buen 
argued, a conviction and declaration are very diferentes In 
Bluet v. Needs, Comyrs 522. it was expreſsly held to be mate 
ter of evidence for the jury, whether a gun is an engine to 


kill and deftroy the game; and here, the Jury have pro- 


nounced it ſo. The rule in criminal as well as in civil caſes, 


is, that a verdict will ſupply whatever muſt of neceſſity. be 
given in evidence, To this purpoſe they cited Alſton verſus 
1 Carth 304. and Frederik v. Lookup, 4 Burr. 2 2018. 

10 A 


'The 


tendant uſed 
a gun, being 
an engine 70 


rer. — A ver- 
dict will cure 
ambiguity ; 
but it wall 
notaid a caſe, 
where the gift 
of the action 
is omitted. 
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The latter was bon gur fam, ſor treble” the value of 


* money - won at play, brought by the plaintiff, on behalf of 


himſelf and the poor of 755 pariſh of Covent Garden ; 'and*'the. 
offence was charged only, at Veſlminſter aforeſud, without 
ſpecifying any pariih: And .aſter verdi&t for the Pata, 
was, adjudged good. Here, the objection is after ee 35 18550 


therefore cured. 
Mr. Arden contra, in ſan pport of the rule, 3 this 


; where a declaration does not contain à ſufficient charge, 


werdif will not help it; and here, no offence is charged. 
All the precedents agree, that the deſtructor of tbe game 
muſt be referred to the ſc, and not to the engine And 


there is no difference as to the ſenſe. of the words, whether 


they are contained in a. declaration or , a conviction. In 
Buxenden v. Sharp, 2 Salk: 662. which was an action for 
keeping a vicious bull, the ſcrenter being omitted in the 
declaration, was held naught, after verdict. In Reaſon v. Liſle, 
Compns 576. the judgment was arreſted, becauſe it was only 
charged in the declaration, that the defendant uſed 4 dog to 
kill” game, without ſhewing, that it was any of the dogs de- 


ſcribed by the aft. And in Hooker v. Wilkes, 2 Str. 1126. it was 


decided, that this being a penal ſtatute, could not be extended 
by im plication. Upon theſe TY he r the e ihr 
be made abſolute. ; 

'Lord Mansfield, The ants of Rex, v. Hunt was given up 
without argument. What paſſed at the trial in this caſe is mate- 
rial; and ſhews the true diſtinction. No objection was made at 
Ni/i Prius, that the evidence did not prove the offence ; but the 
objection was, that the offence was not charged in the de- 
claration with fufficient certainty. The judge anſwered, that 
the objection, if founded at all, appeared on the record, and 
therefore he would try the cauſe according to that con- 


ſtruction which conftitutes the offence. It has been very 


truly ſaid, that a verdict will not mend the matter, where 
the giſt of the action is not laid in the declaration. But it 


will cure ambiguity. Here, according to one method of 


pointing the ſentence, putting a comma after the word ** en- 


gine,” the offence is ſufficiently charged; for it will then 


| itand thus: That the defendant uſed a gun being an en- 
gine, for the deſtruction of the game.” And there is no 


charge in the declaration, but according to that conſtruction. 


This differs widely from the caſe of a conviction ; for there, 


1 b 8 great 
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great nicety is ad. The court e oe . the offence a 1778. 5 
is within the juriſdiction of the juſtice, and that he has 8 
purſued; his authority. The caſe of Fredetic v. Lookup, is 
very ſtrong; becauſe there it was abſolutely neceſſary that you, 
the offence ſhould be committed i the Pariſb, to entitle the 
plaintiff to recover; and muſt bave been fo proved: After ver- 

dict therefore for the plaintiff, the court held it was cured. 

80 here, the Uſe muſt have been proved at the-trial, or the 

verdict could not have been found for tlie plaintiff. It might 

have been different perhaps, if this ambiguity had been aſſigned 

as ſpecial cauſe of demurrer. 


Per Cur. Rule for arreſting the Jadgment diſcharged. 
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The End of EAST E R Term. 


On the 3d of June, 1778, the Great Seal was delivered to 
Edward Thurlw, of the Inner Temple, Eſq; his Majeſty's At- 
torney General, with the ſtyle and dignity of Lord Chancellor. 
Upon this occaſion, he was created a peer, by the title of Lord 
Thurlow, Baron of Aſhfield, in the county of Suffolk. 

Mr. Wedderburne, Solicitor General to his Majeſty, ſucceeded 
Lord Thurlow, as Attorney General, —And James Wallace, Eſq; 
one of his Majeſty's counſel learned in the law, was appointed 
- Solicitor General, in the room of Mr. Vedderburne. 


Trinity 


Friday, 
June 19th, 


The attor- 
ney's clerk is 
an improper 
perſon to be 
bail for the 
defendant. . 


Tucflay, 
June 23d. 


Declaration 
that the de- 
fendant on 
the 6th of 
May, and on 
divers other 
days and ti mes, 
between that 
day and the 
commence- 
ment of the 


Trinity Term 


18 Geo. 3. B. R 1778. 


BOLOGN EH verſus VAUTRI N. 


HE clerk of the attorney for the defendant in this cauſe, 
appeared i in court to juſtify as bail for him; but was rejected 
as an improper perſon, upon the principle of the rule of Mic. 
14 Geo. 2. ordering. that no attorney ſhall 1e n as bail in 


any action depending i in this court.“ 


Mic kz ver/us NEALE et uxor'. 


Els was an action of aſfault and battery. The declaration 

cConſiſted of three counts. In the ανã—Ʒ firſt i it was Charged, 
that the defendants on the 6th of May 1777, and on divers other 
days and times from and between that day and the commencement 
of the plaint, made an aſſault, &c: and in the Bird, that on 
the ſaid ſeveral days and times, or on ſome or one of them, the de- 
fendant made an aſſault, Sc: The plaintiff demurred, and aſſign- 


ſuit, aſaulted ed for ſpecial cauſe, that the aſſault ought to have been 1 


the plaintiff, 
is bad, 


on a day certain, and not with a rontinuands, 017 


Mr. Morgan in ſupport of the demurrer argued, chat the of- 
fence being one /ing/e act, could not be laid with a continuando; 


that no plea but the general iſſue, could be put in to ſuch a de- 


claration ; and cited, Butler verſus Hedges, I Lev. 210. Gillam 
verſus Clayton, 3 Lev. 93. Brook v. Biſhop, 2 Ld. Raym. 823. 
2 Sal. 639. S. C. Monckton verſus reer 2 A 
976. 2 Salk. 638. S. C. unn 

Mr. Bower contra for the oleintif, admigred the laf. Kit 
could not be ſupported ; but as to the firft he ſaid, there was a 
difference between a continuando, and diverſis diebus et vicibus. 


Here, 
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Here, 
aſſaults, but one, and have juſtified as to that one; as in treſpaſs, 
quare clauſum freg it, where a new aſſignment may be made 


the defendant might have pleaded 79 guilty as to all the 


to one treſpaſs, and not guilty pleaded to the reſt. Sed p'r 
curiam, non allocatur. An aſſault, is one entire individual ach; 
and cannot be committed at divers times. Beſides, it is im- 
poſſible for the defendant, upon ſuch a declaration as this, to 
know whether the plaintiff means to prove one aſſault only, or 
twenty: Therefore he cannot be prepared to juſtify, 

Per Cur. Judgment for the defendant. 


Ex parte BROUNSALL. 


| \ HIS was an application to the court to ſtrike the defend- 

ant off the roll of attornies, he having been convicted of 
ſtealing a guinea ; for which offence, he received ſentence to be 
branded in the hand, and to be confined to the houſe of correc- 
tion ine months, 

Mr. Solicitor General, who ſhewed cauſe, ſtated, that the con- 
viction, which was the ground-work of the motion, was at leaſt 
four or five years ago; fince which time no miſconduct what- 
ever could be imputed to the-defendant : and he argued, that the 
defendant having received the benefit of clergy, and having been 
branded in the hand, it operated as a ſtatute pardon ; therefore, to 
comply with the application, would be to puniſh the defendant 
a ſecond time for the ſame offence. He cited Ser/e v. Wilhams, 
Hob. 288, where it was held, “that a clergyman could not be 
deprived for a felony, for which he had received the benefit of 
clergy:” And Hobart ſaid, that an action would lie againſt 
any perſon for calling him a thief, as was reſolved in Cuddington 
v. Wilkins, Trin. 13 Fac. 1.* He cited alſo Sir T. Raym. 370. 

Mr. Le Blanc, in ſupport of the motion, ſtated, that this was 
a proſecution by the magiſtrates of the county, and not by the 
proſecutor of the indictment for the felony. And that the only 
object of it was, to prevent the neighbourhood from receiving 
any injury. Ta) 

Lord Mansfeld. This application is not in the nature of a 
ſecond trial or a new puniſhment. But the queſtion is, Whe— 
ther, after the conduct of this man, it is proper that he ſhould 
continue a member of a profeſſion, which ſhould ſtand free from 


all ſuſpicion. * Suppoſe he had been a juſtice of peace, the con- 


| Mie this cafe, Hobart 81. 
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A1CHELL 


Ver ſus 


NEALE, 


Saturday, - 
] une 27 th. : 


An attorney 


convicted of 
felony was 

ſtruck off the 
roll, though 
he had been 
burnt in the 


hand and ſuf- | 


fered impri- 
ſonment pur- 
ſuant to his 
ſentence, five 
years before, 
and no miſ- 
conduct im- 


puted to him 


ſince —He is 
an unfit per- 
ſon to prac- 
tice as an at- 
torney. 
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Ex parte 
| BrovnvSALL. 


Same day. 


If an officer 
on the im- 
reſ; ſervice 
tre in the 
uſual manner, 
at the hall- 
yards of a 
boat, in order 
to bring her 
79, and kill a 
man, it is 
only man- 
Slaughter. 
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vidion itſelf would not remove bln from the commiſſion; but 
could there be a doubt that he ought to be ſtruck out of the com- 
miſſion ? As at preſent adviſed, I am of opinion, without any 
doubt, that the rule ſhould be made abſolute. But as it is for 
the dignity of the profeſſion that a ſolemn opinion ſhould be 
given, we will take an opportunity of mentioning it to all the 
| Judges. Lord Mansfield on this day ſaid, , We have conſulted 
all the judges upon this caſe, and they are unanimouſly of 
opinion, that the defendant's having been 'burnt in the hand, is 
no objection to his being ſtruck off the roll. And it is on this 
Principle; that he is an unfit perſon to practice as an attorney. 
It is not by way of puniſhment; but the court on ſuch caſes 
exerciſe their diſcretion, whether a man whom they have for- 
merly admitted, is a proper perſon to be continued on the roll, 
or not. Having been convicted of felony, we think the de- 
fendant is not a fit perſon to be an attorney. Therefore let the 


rule be made abſolute. 


R EX verſus RowLanD PHILLTFS. 


TPON an 8 3 the defendant, at the Lent 
| aſſizes, at Exeter, for the county of Devon, 1778, for the 
murder of William Collier, the | Jury at the trial, before Mr. Baron 
Perryn, found a ſpecial verdict, ſtating in ſubſtance as follows: 


An order-of.council for impreſſing ſeamen. A warrant made, 


in conſequence of it, to captain Milbank, commander of his Ma- 
jeſty's ſhip Princeſs Royal, who, by indorſement deputed John 
Najmith, fourth lieutenant of the Princeſs Royal, to execute it. 
That William Collier, the deceaſed, was a fiſherman : The de- 


fendant, was a mid{hipman, belonging to the Princeſs Royal; 


and on the 25th of September, 1777, was ſent in the brig Hope 


da tender) commanded by licutenaut Naſinith, into Torbay, to 
impreſs ſeamen. That he went from the tender.into a boat, by 
the directions of the lieutenant, to put people on board the fiſh- 
ing boats as they returned from ſca, who might carry them 
under the ſtern of the tender, that the lieutenant might examine 
whether they had any protections. That he put Francis Graham, a 


: quarter-maſter, on board the boat or ſmack of the deceaſed; that 


the ſmack at firſt made a feint of proceeding towards the tender ; 
but inſtead of .continuing in that courſe, ſhe afterwards put out- 


w fea, with the ſaid Francis Graham on board, * hat Graham 
then 


Teinity Term 18 Geo. 3. B. R. 831 
then waved his hat, by way of fignal of diltrets. _ "4" afſiſt- 1778. 
ance ; Upon which the defendant went on board another fiſh. —— 
ing-boat, with the quarter-maſter as his aſſiſtant, armed with a 
muſquet : and ball, and two cutlaſſes; and gave chace to the de- Ser 
cealed for three hours; in the courſe of which time, the defend- 
ant fired ſix or ſeven ſhots, at the diſtance of a quarter or half 
an hour between each ſor the purpoſe of bringing the ſmack of the 
. deceaſed to. That the ballyards of the ſmack had been cut by 
Francis Graham, and that the ſmack was in the act of lying to. 
That within the dijlance of ſixty yards, the defendant fired a 
| muſquet loaded with ball, the fea then running very high, and ſhot 
the deceaſed on the left fide of his head. That Francis Grahan 
was at that time ſtanding cloſe to the deceaſed, That the de- 
fendant. ſaid, if they did not bring to, he would fire at the man 
at the belm; but if he could get Grabam out of the veſſel, he 
might go to hell.“ That before the defendant fired the muſket, 
the maſter of the Induſiry fiſhing- boat deſired him not to fire, 
but the defendant did fire; the deceaſed fell, and then one Jobn 
Deſent ſaid, you have killed a man:“ Upon which the de- 
fendant ſaid, do you think I meant it.“ That before the laſt 1 
firing, a Aruggling was ſeen between Francis Graham and the il 
deceaſed, and that there was an apprehenſion Graham would „ 
have been thrown overboard : That a hat and four bludgeons 
were. ſeen floating on the ſea, That the defendant fired from a 
muſquet loaded with ball, 46 is uſual in the navy, to bring the | 
| ſmac#. of the deceaſed to, and to bit the hballyards. | | il 
444 
| 


No counſel appeared on the part of the proſecution. 

Mr. Bo/dwyn' for. the priſoner argued, . that the facts found, 
amounted only to mazſſaugbter. To conſtitute murder, there 
. muſt be malice, either expreſs or inplied. Lord Coke, 3 Inft. 
247. defines murder thus; ** when a perſon of ſound memory 
and diſcretion, unlawfully killeth any reaſonable creature in be- it 
ing under the King s peace, with malice aforethoaught either ex- « 
.preſs or implied: And according to Lord Hale, vel. 1. 449. 4 


% murder is killing a man of malice prepenſe.” But the unfor- iþ 
tunate act here, has nothing of expreſs, or implied! malice within il 
| the above definition. There is no appearance of ill-will to the | j | 

deceaſed. The firing was not done in an uncommon manner, or 

with unuſual weapons. He cited Hau. Pl. C. 85. ſect. 50. 


and Kehng 60. Ss . 
| Lord Mansfield. It is impoſſible upon this ſpecial verdict to 3 i 
ſay, that the. defendant is guilty of more than manſlaughter. | if 

| J. ry Kee, 2 PI ll 
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For it is exprefoly 3 that he fired in the FE manner ty 
bring veſſels to, and to bit the ballyards. | 
Whereupon, The defendant was immediately arraigned, and 
upon praying the benefit of clergy, Mr. Juſtice Willet pronoun- 
ced the ſentence for burning him in the hand, which was exe- 


cuted in the face of the court, and he was then diſcharged, 1 
| 1108 . 


RRE E s verſus. ABBOTT. 


T\ HIS was a writ of error from the Common Pleas, in an 
action upon a promiſſory note made by 749, and the action 
brought againſt the defendant, the now plaintiff in error, only, 
who let judgment below go by default. The declaration ſtated, 
that the now plaintiff in error and another, made their pro- 
miſſory note, by which they jointly or ſeverally promiſed to pay. 
Mr. Wood for the plaintiff in error, objected, that it was not 
ſufficiently charged that he had made any. promiſe to pay the 
note in queſtion; and cited Butler v. Maliſſe oe , 1 Str. 76. and 


O vington v. Neale, 2 Str. 819. as expreſsly in point. 


Lord Mangfeld. If or is to be underſtood in this caſe as a drsjunc- 
tive, who is to ele, whether the note ſhall be joint or ſeveral ? 
Certainly the perſon to whom it is payable. If fo, the plaintiff 
has made his election. But or, in this caſe, is Hnonimous to 
and. They both promiſe that hey or one of them ſhall pay: 
Then both and each is liable in Jofidum. The nature of the 
tranſaQion forces this conſtruction. It is faid that Judges ſhould 
be ute in furtherance of right, and the means of recovering 


it. And therefore one is aſhamed to ſee either hitch or hang 
upon pins or particles, contrary to the true nnn meaning 


of the contract. | 
Buller Juſtice. If the note had boom: if joint note only, not a 


joint and ſeparate note, the defendant could only have pleaded 


in abatement. It would not have been error. | 
Per Cur. Judgment affirmed. 


\ Dos. 
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Dos, eæ dim. HAN SsON, ver/us FID ES. 
PON a rule to ſhew cauſe why a new trial ſhould 
not be granted, the caſe appeared to be as follows: This 
was an ejed ment, brought for an ancient meſſuage and tenement 
and certain lands in Preſtwicke in the county of Lanceffer, which 
formerly belonged to the widow Scoleeld who had four daugh- 
ters. At the trial before Mr. Juſtice Gou/d, at the Lent atiizes 
at Lancaſter, 1778, it appeared that the widow Sco/efteld died 
a year before the ſtatute of frauds and perjuries was made; and 
by her will, bearing date the 2oth of June, 16 6, after recit- 
ing that ſhe was ſeiſed in fee of the premiſes in queſtion, ſhe 
deviſed them in the following words: © It is my will and mind, 
and I do hereby give, bequeath, grant, alien, releaſe, and con- 
firm, all and every part of the ſaid meſſuage, tenement, and all 
and every the lands, &c. thereunto belonging, unto my eldeſt 
daughter, Alice Scoleſield and the heirs of her body lawfully to be 
begotten, for ever: And for want of ſuch 1Jue, then to my daugh- 
ter Anne Scolefield, and the beirs of her body lawfully to be be- 
gotten for ever : And for want of ſuch iſſue, then to my third 
daughter, Margaret Scolefield, and the heirs of her body for ever : 
And for want of ſuch iſſue, then to my youngeſt daughter, Ju- 
dith, and the heirs of her body for ever; and for want of ſuch 
ſue, then to the right heirs of me the ſaid Alice Scolefield for 
ever: charged and chargeable, notwithſtanding, with the full ſum 
of nine ſcore pounds, to be levied and raiſed out of the i clear 
annual and yearly Iſues and profits of all and every the ſaid meſ- 
ſuage, tenement, lands, and premiſes aforeſaid, and after my 
deceaſe to be equally diſtributed amongſt my three youngeſt 
daughters, Ann, Margaret, and Juditb, as the fame ſhall be fo 
raiſed, Sc. for and towards their maintenance and better prefer- 
ment. And it is my will and mind, that my executors, herein- 
after mentioned, ſhall and may ſtand and be ſeiſed, poſſeſſed, and 
intereſted of, and in, all and every the ſaid meſſuage, lands, tene- 
ments, Ce. with their appurtenances, from and immediately 
after my deceaſe, for ſo long a time as until they or their 
aſſigns ſhall, may, or lawfully might have fully razed, received, 
and taken up the aforeſaid ſum of nine ſcore pounds, over and 
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ſuage, Cc. for ever ; allowing the three younger daughters and a couſin, the uſe of the kitchen and 


the rooms over till they married. Held, that A. took only an efare rail. 
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| SIE all WY Wt PERO as he ſame ſhall be ſo raiſed;:to and 


for the benefit of my ſaid daughters Anne, M. and F. equaliy, 
or ſo long as until the ſame ſhall or may be paid and diſcharged 


by my eldeſt daughter, Alice Scolefield or ber heirs; and, [from and 
. after the raiſing and receiving or other. payment of the ſaid ſum 
of nine ſcore pounds by my daughter Alice Scolefield or her heirs, 


it is my will and mind, that ſhe and her heirs ſhall have, hold, 


and enjoy the ſaid meſſuage, &c. for ever + only allowing my three 
youngeſt daughters Anne, M. and F. and my couſin Edmund Scholes, 
the kitchen and the rooms over belonging to it, to have and 
.dwell in, until they ſhall happen to be married, and no longer.“ 
The ejectment was brought by the leſſor of the plaintiff, as 
heir of the body of Alice Scolefield the eldeſt daughter, againſt the 
defendant who. was a purchaſor or creditor of Alice Scolefield. 
At the trial, the defendant inſiſted, that under this will, Alice 
took afſſee. It was admitted, that the nine ſcore pounds were 
paid between the death of the teſtatrix, and the year 1688 and 
in order to ſhew that the intention of the will was to give Alice 

a fee, the defendant offered evidence, that in the year 1676, the 
teſtatrix, having then an eſtate for three lives in the premiſes, 
purchaſed the reverſion for 120 I. That an eſtate for three lives 
is conſidered as of equal value with the reverſion of ſuch eſtate; 
and therefore, the full value of the whole was, at that time, 
about 240 J. The inference intended to be drawn from this was, 
that after payment and diſtribution of the 1801. amongſt the 
three younger daughters, there would remain only the value of 
60 l. for the eldeſt. Therefore, ſuppoſing her to take a fee, ſhe 
would have no more than her ſiſters; but each would take an 
c˖qual intereſt. On the other hand, as the annual value was but 
17 J. it was impoſſible the teſtatrix could intend: the eldeſt to be 
ſo long without any benefit at all, as ſhe neceſſarily muſt be, be- 
fote the rents and profits would amount to the ſum of 1801. This 
evidence was rejected by Mr. Juſtice Gould, and a verdict was 
found for the plaintiff, ſubject to the opinion of the court upon 
a motion for a new trial, without coſts, on the whole of the caſe. 
This caſe was: ſpoken to laſt term, by Mr. Mansfield; Serjeant 
Walter, Mr. Lec, and Mr. Bolton, for the plaintiff; and by 
Mr. Wallace, Mr. Dunning, Mr. Davenport, and Mr. Wilſon, 
for the defendant. The court took time to conſider; and on 
the laſt day of the term Lord Mansfield ſaid, that both points 


of the caſe required great attention; en, ordered it to . 
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t was now argued by Mr. Lee for the plaintiff, and Mr. Milſon for 
the defendant. The ſubſtance of the arguments was as follows : 
Mr. Lee, after ſtating the will, ſaid, The two queſtions are, 
firſt, Whether Alice Scolefield took an eftate tail or an eſtate in fes, 
conſidering the whole of the will together, without regard to any 

foreign extrinſic circumſtances. Secondly, Whether the court is at 
liberty to regard ſuch'extrinfic circumſtances, as were offered to be 
proved at the trial, reſpecting the will.” As to the firſt point, he 
contended, that Alice Scolefield took an eftate tail. The teſtatrix, 
after ſtating herſelf to be ſeiſed in fee- ſimple, deviſes to Alice 
Scotefield exptelsly in tail. So far it is clearly an eſtate tail. Then 
comes the charge of nine ſcore pounds for the younger daugh- 
ters, and that the executors ſhall be ſeiſed till the ſaid ſum 


ſhall be raiſed or paid. Then that Alice Scolefield and her heirs 


ſhall enjoy, and that ſhe and her heirs ſhall permit the ſiſters to 
have the uſe of ſome particular rooms.—lt is a general rule, that 
when land is given, charged with money 2 be paid out of the an- 
nual profits, that is not a reaſon for conſtruing the deviſe to ex- 
tend further than the words expreſs. For Collier's caſe, 6 Co. 16. 4. 
reported alſo in Cro. Elix. 378. ſhews, that the only reaſon for ex- 
tending the conſtruction is, becauſe otherwiſe the deviſee may loſe 
by the deviſe ; and that can only happen where a gro/# ſum is to be 
previouſly paid. Freak v. Lea, 2 Lev. 249. Pollexf. 5 53. S. P. 
Even the charge of a groſs ſum, not payable merely out of the 
rents and profits, will not make it a fee, if a contrary in- 
tention appears. Bacon v. Hill, Cro. Eliz. 497. But here 
is no charge of a groſs ſum, ſo as to make it doubtful 
- whether the deviſee might be a loſer ; for this is to be paid out 
of the rents and profits. —The word © heirs” in the latter part 
of the will plainly is meant to give to all her children fuc- 
ceſſively, to charge the land with a ſum of money for the youn- 
ger, that they all, as executors, ſhould hold till: the money ſhould 
be paid, and then, that the eldeſt ſhould take, in the manner pre- 
ſcribed in the beginning of the will. In Webb v. Herring, 2 Cro. 


415 the word Heir“ was conſtrued to mean“ heits of the body, 


(which had been mentioned before in the will;) the limitation 
- over being to the teſtator's heir at law. Tyre v. Millis. Forreſt. 
v on 1. 8. P. It is a certain and invariable rule, that a will muſt 
de conſtrued in ſuch a manner as that every part of it may ſtand; 


but if the latter part of this will ſhould be conſtrued to give a 


ba it would entirely overturn the former part; though 
it does not appear that any new circumſtances occurred tothe 


mind of the teſtatrix. Therefore, Alice took only an eftate tail. 
| As 
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Don r divigon, nor: receive extrinſic evidence. He again. men- 
She +, tioned, Co, lier's caſe, where it is ſaid, * that the value is im- 
material ;” and Welloch v. Hammond, Cro. El. 204, to the fame 
effect. He alſo relied much on Lord Cheney” $ caſe, 5 Co. 68. ſor 
the. general principle, « that the conſtruction of wills ought to 
be collected out of the weng of the will in writing, and not 
by any averment out of it.“ If circumſtances out of the Will 
are to have any weight, it will never be certainly known by the 
parties intereſted, by counſel adviſing them, or by Purchaſers, 
what title can be maintained under it. The caſe of Cole v. 
Rawlinſon, 1 Salk. 234, ſhews, that Lord Hol:'s opinion was, 
that the intent of the teſtator was to be collected from the words 
of the will, not from extrinſic circumſtances. To this point 
alſo; is the caſe of Brown v. Selwyn, on appeal, in the Houſe of 
Lords, from a decree of Lord Talbot, | 
This evidence, was offered to ſhew, that the diviſion of her pro- 
perty by the teſtatrix would be more equal, if this deviſe were to 
be conſtrued a fee. But it is nothing to the court, whether the 
divifion- is equal or unequal, prudent or imprudent ; it is only 
material to them, what appears to them to have been the will of 
the teſtatrix, not what it ought to have been. Lord Bacon's 8 diſ- 
tinction between ambiguitas latens, and ambiguitas Patens, is a 
right diſtinction, and ought to be adhered to. As to the caſe of 
Oates, ex dim. Wig fall, v. Brydone, and others, 3 Burr. 189 . 
there, it only appears that the value was unneceſſarily found, 
Upon theſe grounds, he prayed the rule might be diſcharged. * 
Mr. Wilſon, for the new trial, began with the point of, evi- 
dence; for, he ſaid, if that could be once eſtabliſhed | in bis 
favour, it would manifeſtly appear that the teſtatrix meant to 
give Alice Scolefield an eſtate in fee. He laid it down as a general 
rule, that where it appears that a teſtator had any | particular 
thing.or circumſtance in contemplation, the court may inform 
themſelves of . that circumſtance, in order to be as fully AC- 
quainted with it as the teſtator was. Now where a teſtator 
charges his eftate with the payment of money, he has always 
the value in contemplation : Therefore, in this caſe, the land 
being charged, its value ought to be enquired into H- Cuilier's | 
» caſc it is ſaid, That where the land is only of the valite of 
three or ſour pounds a year, and 20 or 30 J. only are charged 


upon it, there the deviſe is conſtrued to be for — which ſhews 
3 | that 
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that the value may be enquired into; and that in a doubtful 
caſe, it may depend on the value. To this effect are Kerman 
verſus Jobnſon. Stiles 281 & 293: and alfo foy v. Gilbert, 
2 P. Wums. 13. Prec. in Chanc. 523. S. C.—In Lord C. ency's caſe, 
though ſome ſuch doctrine might have fallen from the court, as 
Mr. Lee mentions, yet the main queſtion was different from 
this. In ſuch a caſe as the preſent, there can be n0 danger in 
admitting parole evidence; becauſe the value of an eſtate is a 
thing notorious, and any impoſition in that reſpect might be 
eaſily detected. Lord Holt, in Cole v. Rawlinſon, lays down the 
rule of evidence too largely; beſides his opinion was extra- 
judicially given, and the other three Judges diſſented from it. 
Parole evidence may be given to rebut an equity. 

Here the court aſked Mr. Wilſon, what uſe he meant to make 
of this evidence? 

Anſwer. To ſhew the eſtate was ſo ſmall, that if it was 
meant to be given in tail only, the eldeſt daughter might loſe 
her proviſion : For if ſhe does not pay nine ſcore pounds im- 
mediately, ſhe muſt wait till it is paid out of the profits, which 
would have taken many years. The executors could not have 
raiſed the ſum by mortgage, as the only means preſcribed are 
out of the firſt clear annual profits. The teſtatrix at firſt in- 
tended to give an eſtate tail to all her children ſucceſſively ; then 
ſhe ſeems to have conſidered that the younger were to come in 
for their legacies of money immediately; and therefore to have 
meant to give the land to the eldeſt in fee. The latter de- 
viſe (conſidered in itſelf) is clearly a deviſe in fee. The rule, 
that where a doubt ariſes on any part of a will, it muſt be con- 
ſtrued fo that every part may ſtand, is right, where it applies: 
But here is no doubt on the meaning of either clauſe; the diffi- 
culty lies in the latter clauſe, being inconfiſtent with the former. 
The caſes cited on the other fide, where the word © heirs” had 
been conſtrued to mean heirs in 244 (they having been men- 
tioned before), were ſo determined, becauſe it appeared in thoſe 
caſes, that the teſtator did not know the legal diſtinction between 
the word ** heirs,” and the words . heirs of the body ;” but in 


this caſe, It manifeſtly appears that the teſtatrix knew that diſ- 


tinction; ; and therefore, if ſhe had meant in the latter clauſe to 


give an eſtate tail, ſhe would have uſed the words, Heirs of 


the body” Again. | 
Mr. Lee, in reply. The doctrine laid down in ſupport of the 


Ju tends. to ſubvert every eſtabliſhed rule in the conſtruction 
g of 


8111 10 D 


Keck. = D - — aan 
a —— re DO ICs ä 


DE PO PEE 


r 
n 


4 A 


9 ——————ů ee 


— 2 — — 


2 * $. - — 
a TTY Wy 
r 
=> * — — 5 
1 22 


Thyndly erm 18 Geo. 3. B. R. 


1778. 


—3838888— 
Dor 


ver/us- 


FyLDES. 


| technical expreſſions is to be argued from at all. 


— 


nnn 


of wills. The principle which * between a charge 
of money to be paid out of the rents and profits, and a groſs 
ſum to be paid generally, is thoroughly ſettled; . now 
q e to be overturned, l 
Lord Mansfield. All the caſes, in ak the e 
ariſing from the condition of paying money, is admitted, are 
caſes where the queſtion was, Whether the deviſees took an 
eſtate for /ife or in fee, and not whether _ took an eſtate in 
tail, or in fee. | 1d 
Mr. Lee. As to the ee attempted. to be droves! from 
the teſtatrix uſing the words, ** heirs of the body,” in the for- 
mer part of the will, and not in the latter; it is an inference 


equally juſt, to ſuppoſe that as ſhe firſt ſtates herſelf to be ſeiſed 


in fee ſimple of the lands, and does not uſe ſimilar expreſſions 
in the latter clauſe in queſtion, ſhe could not mean by that 
clauſe to give an eſtate in fes; if her ſuppoſed knowlege of the 


Cur. adviſare vult. 

202 aida | Wn 8 
On this day Lord Mansfield, after ſtating the caſe, delivered 
the opinion of the court as follows: A motion for a new trial has 
been made upon two grounds: Firſt, That upon the true conſtruc- 
tion of the words of this will, Alice Scolefield took an eſtate in fee 
fimple, and not an eſtate tail only, as contended on the part of 
the leflor of the plaintiff. Secondly, That ſuppoſing, on the 
face of the will, the latter to be the true conſtruction, yet, if 
the defendant were let in to prove the value of the eſtate at the 
time of the devile, ſuch proof would vary the conſtruction, and 
therefore, that ſuch extrinſic eviden::e ought to have been ad- 
mitted at the trial. | | 

As to the fir/?, it is plain that the teſtatrix, at the time «of 
making her will, had legal affiſtance; but it was ſuch aſſiſtance 
as ferved only to confound, by making her uſe all the dragnet 
words of conveyancing, Without knowing the force of them. 
For ſhe intermixes all the words that belong to grants and deeds. 
After the preamble to her will, ihe deviſes thus: — Here his 
Lordſhip ſtated the will, and proceeded as follows: Now the 


fngle queſtion upon the conſtruction of this will is, Whether 


the words, © heirs of Alice Scolefield,” thrice repeated relative to 


the redemption of the term veſted in the executors, ſhall be 
conſtrued to refer tothe ſpecial deſignation of the heirs, to whom 
the eſtate is deviſed in the begiirning of the will; or to introduce 
a new and more general denomination of peirs, and to amount to a 
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revocation of the expreſs eſtate tail, giren in the beginning of 


the will, with all the remainders over to the three ſiſters, and 


the reverſion in fee to the teſtatrix and her right heirs.—It is 
manifeſt that the firſt deviſe is an expreſs eſtate tail to each of 
the four daughters ſucceſſively, and that the teſtatrix meant to 


charge the firſt eſtate tai] to her eldeſt daughter, with the ſum 


of 1801. for the immediate benefit of her other three daugh- 
ters: For the deviſe is in theſe words, “charged and charge- 
able notwithſtanding, Cc.“ In the fame clauſe the particularly 
expreſſes her intention, that this ſum ſhould come out of the 

poſſoffien, and not out of the inheritance: Becauſe it is to be 
raiſed out of the fir/t and clear yearly and annual profits. To effec- 
tuate this intention, ſhe is adviſed to create a term in her exe- 
cutors to receive the rents and profits gzozu/gue. So that there 
are in the cleareſt. words ſucceflive eſtates tail, ſubje& to this 
charge; or, if I may uſe the expreſſion, this ſum of 180 /. 
is to be raiſed previous to any of the eſtates tail. If the matter 
had reſted there without any other words in the will at all, Alice, 
or the heirs of her body, would have had a right to redeem the 
term veſted in the executors ; for it was an incumbrance prior 
to their taking poſſeſſion under the eſtate tail. Of courle, if they 
raiſed the money, they would have a right to have the term ſur- 
rendered or aſſigned. The teſtatrix, when ſhe mentions this pay- 
ment, makes no ae deviſe, but only ſuppoſes it a thing that may 
happen: For ſhe ſays, ** That her executors ſhall ſtand poſ- 
ſeſſed, that is, receive the rents and profits till they or their 
afſigns ſhall have raiſed this ſum; or for ſo long time as till 
Alice Scoleſeld and her heirs ſhall have diſcharged the ſame; 
after which payment, ſhe and her heirs ſhall enjoy the ſaid meſ- 
ſuage, &c. for ever.” What is to be paid or diſcharged ? A ſum 
of money to the three younger ſiſters. Who is to be hurt if it 
is not paid? Alice Scolefield and the heirs of her body. Why 
was to pay ? Alice and the heirs of her body: And it is to 
be paid to thoſe who would be her heirs if the had no 
iſſue. The word © heirs,” thereſore, in this part of the will, 
is uſed in contradiſtinction to the ſiſters. If the word“ heirs” 
is fo uſed in the firſt place, it muſt be fo uſed in the ſeveral 
other places that follow. Nothing is to be implied from- the 
additional words © for ever ;” becauſe that expreſſion is repeat- 
ed by the teſtatrix in the deviſe of each of the eſtates tail. The 
: nature of the proviſion affords a ſtrong argument, that ſhe did 
not mean to change the ſenſe of the word © heiss“ in this part 


of 
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of the will, -and..to-give a fee fmple. Becauſe it would be abſurd 
and nonſenſical, to make a diſtiaction between raiſing money 
by rents and profits, or by mortgage or ſale, or charge on the 
inheritance, where the firſttaker has 4 fee imple W hat does it 
ſignify how it. is raiſed ? But where the poſ/efton and the inherit. 
ence are different, a direction to raiſe a ſum of money out of the 
rents and profits, is a burthen thrown upon the poſſeſſion, in 
favour of the inheritance. As where an eſtate is given to A. for 
life, remainder to B. in tail, and a charge is made upon the 
rents and profits, there, the eſtate of tenant for life goes in eaſe 
of the inheritance. The teſtatrix here might not think of a 
common recovery. She appears to have meant that her family 
eſtate, which -was but a ſmall one, ſhould go to her. family 
clear and unincumbered. What knowledge ſhe had, which in- 
duced. her to think that Alice could diſcharge this ſum of 1804. is 
not apparent, nor is it material: Her object certainly was to have 
the: eſtate free from it. This ſeems to us to be the true conſtruc- 
tion of the will pon the face gf it.—But at the trial, exrrinſic evi- 
dence. was offered to ſhew, That the eſtate in queſtion, at the 
time of the deviſe, was worth but 240 J.; and if ſo, ſuppoſing 
the eſtate to be fold, each daughter would have an equal thare 
(60 J.); and frcm thence it is infered, the teſtatrix meant by the 
ſubſequent deviſe to give a fee ſimple. to the eldeſt daughter. 
There is no occaſion in this caſe to go into the particular excep- 
tions out of the general rule, That a will ſhall be conſtrued 


by what appears upon the face of it, and xo? upon circumſtances 
or matter extrinſic; becauſe the extrinſic matter here proves 


nothing at all. It lays indeed a circumſtance before the court 
which might have its weight, if the court were called upon to 
make a will for the teſtatrix. But that the court can not do, 
If be has not made the thares equal, the court cannot ſay they 
ſhall be ſo. Who knows what proviſion the eldeſt daughter had 
from her father before? Or who can ſay ſhe had none? It is plain 
the teſtatrix did not mean that all the daughters ſhould take equally ; 
if ſhe did, ſhe would either have made no will 47 all 3 or have 


directed the eſtate to be ſold and divided equally amongſt them. 


But ſhe has made an unequal proviſion ; for the has given 10:4. 
more to her daughter Judith than to the reſt ; and the gives the 


_ youngeſt daughters the nine ſcore pounds intended for them im- 
_ mediately, and the eldeſt nothing till they are paid. The evi- 
dence offered at the trial therefore, does not lay a foundation to 
imply that Alice was to take a fee. It is not in the leaſt like the 
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caſes where the court has infered a "neceſſity i mplication of an 
eſtate in fee, from a deviſe of lands without any words of li- 
mitation, where the lands are charged with a groſs ſum. The 


doctrine in thoſe caſes begun when the modification of uſes was 


by way of condition; and charging a deviſee with the payment 
of a groſs ſum Was looked upon as a condition, the non- perform- 
ance of which amounted to a forfeiture of the eſtate ; The di- 
rection was to pay a ſum of money by way of condition, and the 
heir .entered-tor the condition broken. Where the teſtator uſes 
no words of limitation; there the rule of law in the caſe of 
grants and deeds, that without words of limitation it ſhall be 
for life and for life only, takes place. But as in caſe of a will, 
the manifeit intent of the teſtator is deciſive, and need not be 
expreſſed in any formal words, the certainty that the teſtator 
muſt mean a bounty and benefit to his deviſee, is ſufficient to 
ſupply the want of a formal limitation, But there never was 
an inſtance of ſuch an implication, where an expreſs eſtate for 
life, or an expreſs eſtate tail is given in terms; and here, it is 
an eſtate tail with ſeveral remainders over. We are therefore 
unanimouſly of opinion, that the eldeſt deughter took only an 
eſtate tail, and that the evidence offered at the trial was totally 
nugatory and irrelevant. The conſequence is, that the rule for 
a new tial muſt be diſcharged. | 


vreans verſus Sox v0m; Leſſee of Carrol, 
e in Error. 


1 Michaelmas Term 1762, Carrol, in the name of Hayden 
his leſſee, brought an ejectment in B. R. in Jrelaud for 
lands there, and laid the demiſe to be for 15 years from the 
25th of November 1762. In the fame Term, an injunRion. 
Was granted by the court of Exchequer in Trelaud, at the in- 
ſtance of Vicars. On application to the court, Carrol was 
permitted, at the Summer Aſſizes in 1768, to try the eject⸗ 
ment, execution being ſtaid till further order; and the plain- 
tiff had a verdict. A new trial was moved for, and refuſed: 

Whereupon Vicart brought i: writ of error in this court; 

and the Judgment below was affirmed. Carre] proceeding. 
to > get poſſeſſion of the premiſes, notwithſtanding execution 


Priday, 
July 3d. 


After judg- 
ment in eject- 
ment from 


Ireland affirm- 


| ed, this court 


amended the 
declaration 
by enlarging 
the term, tho? 
the record 
was remitted 
to Ireland. 
A writ of 
_ Superſedeas 
was iſſued to 
tie former 
mitiimus, and 
a new writ of 
mitiimus, was 
awarded, to 
the Judges of 


B. R. in Trelaud, eneloſing the tenor of the record ſo amen The whole upon payment of coſts 


by the ad applying, 
10 E had 
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8 
VEL/US 


Havrpos, 


w—— 


Bath been dayed by order of the coutt of 3 in Je- 
land, was, in 1769, prevented from ſo doing, by further in- 


junction; and dying in 1770, the injunction bill was revived 


againſt his repreſentatives. In Michaclmas Term 1777, the cauſe 


in the court of Eæcbequer in Ireland was heard, and Yicars's bill 
diſmiſſed: But ? Hhirteen days before the diſmiſſion of the bill, 
the term in the ejectment expired. In Eaſter Term, 1778, 
which was after the writ of error brought, and before the record 
was remitted, an application was made td the court of King's 
Bench, in Ireland, to amend the record by enlarging the term; 
which was refuſed; becauſe the record of the judgment was 
here; and the court there ſaid, © they never amended after 
a writ of error was brought, and the record ſent over to Eu- 
g/and.. But the application to amend muſt be made here.” 

The record was afterwards remitted to Ireland. It was then 
moved in this court by Serjeant Walker to amend the record, 
by-enlarging * term in the e from Meer to ee 
yon | 

Mr. Dinaidy ant Me. Seth now tens wot; and objected, 
1. That as the record was ſent back to Ire/and, this court could 
not amend. Pending an ejectment, the court may enlarge the 
term; but here, the cauſe is determined. Therefore it cannot 
be done but by conſent: And cited 1 S. 2 5. as in point. 
They alſo took a diſtinction between a motion to enlarge a term 
before it is expired, and afzer, which was the caſe here. For 


_ that is more properly making a new term. 


Mr. Solicitor General, and Serjcant Walker, e in * 
port of the rule, cited Doe verſus Pilkington, Eaſt. g Geo. 3. 
4 Burr. 2447. where the demiſe was laid before, an entry made 
to avoid a fine, inſtead of being laid after the entry, and it was 


too late to make a new entry: And the declaration was amend- 


ed. Oates v. Shepherd 2 Str. 1272, where the term” was al- 
tered without conſent, from five years to ten years: And, Ree 
verſus Ellis, Eaſt. 14 Geo. 3. C. B. where the declaration count- 
ed of a term expired twelve years before the action brought, and 
was amended by the writ *. 

Lord Man: fe la. You has not touched upon the only doubt 
1 e, which is, whether, being a record from reland, this 
court can amend it. For though the record is fiftitioully here, 
it is not fo. in fact. | 


* 2 this caſe ſince reported, 2 Black, Rep. 904- 
3 5 
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Th this it was anſwered, that in Bac. ro tit. Error 203. it 
is ſaid; that when the tranſcript is come ſafe from Tre/and and 
enteted on the rolls of this court, it is a perfect record here.“ 
That in Tv. 118. a precedent was ſhewn of a record removed 
from Ireland, remaining here. And they cited Mereatth's caſe, 
1 Ventr, 215. where a ent given in Ireland was amended 

by this court. Y 

Lord Mansfield. The fingle Jouki is upon the ons, For 
the record is gone back to the court of Kin Bench, in Ireland, 
and the whole of it is ſuppoſed to be ſent there. Therefore th 
muſt iſſue the ſubſequent proceſs. Upon a writ of error to the 
Houſe of Lords from this court, a tranſcript only goes up: 


And the record is ſuppoſed to be ſent back again hither ; and 


if the judgment is affirmed, this court mult ſue out execution. 
On a writ of error from the Common Pleas though a tranſcript 
only is removed, this court may award execution. Upon a 
writ of error from [re/and, in judgment of law the record is re- 
moved here; but in fact, a tranſcript only comes over; and 
when the judgment is attirmed, it is ſent back. In the caſe/of 
the bill of exceptions *, I had occaſion to enquire particularly 
into the form, and had ſeveral letters from Lord Annaly upon 
the ſubject. And it is as I have ſtated. When the judgment 
is affirmed, a mandatory writ iſſues from hence to the B. R. in 
Ireland, reciting the whole record and proceedings, and com- 


manding them todo execution, by which the cauſe is reſtored 


to that court. In the caſe of Sir Thomas Broughton +, which 
went from this houſe to the Houſe of Lords, after the Houſe 
had affirmed the judgment, it was ſuppoſed a miſtake had been 
committed by the Houle, and it was wiſhed to be enquired 
into; but the record was come back to this court.—If the court 
can do what is aſked in this caſe, it ought to be done: It is 
mere matter of form, We will conſider of it. 

The next day Lord Mansfield ſaid, The court had looked 
into the caſes, and that the proper mode of relief was according 

* Symmers er al” verſus Regem, ſupra, 489. 

The name of this caſe was St. John v. Biſhop of TWinton. Mr. Juice 
Blackflone in his report of this caſe, vol. 2. 933, ſays, A day or two after 
the judgment was affirmed, a motion was made in tne Houſe of Lords to re- 
hear the cauſe, it being alleged that the majority of the Lords preſent were clcar- 


ly for reverſing the judgment, though by ſurpriſe they did not divide the Houle, 
But the fact being not. clearly aſcertained, and nn the danger of ſuch a 


precedent, the motion was withdrawn by conſent.” 
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17707 a FO following rule, - md his Evedſhig 1 22866 That 


| upon payment of the colts of this application to the plaigtiff in 
9 6 error (to be taxed by the Maſter). the · defendant in error be at 
Harbox. liberty to amend the record in this cauſe, by ſtriking out the 
word teen in the declaration, and inſerting, inſtead there- 
of, the word ** Zwventy.”” And that a /uper/ſedeas iſſue, at the 
expence of the defendant in error, to the writ of mittimus here. 
tofore ſent to the Judges of the court of King's Bench in Ireland; 
and that another writ of ittimus iſſue, at the expence of the de- 
fendant in error, to the Judges of the faid n eee the 
tenor of the record ſo amended. fiusbift. ogu) bay 
N. B. The ſuper ſedeas was general, quia inprovide ema- 
ne n pul N any . . a n 4 


1 * + 


Saturday, : -GoSLING ver/us Lord WEYMOUTH. 
8 6am 1+ 96! FE N 1 71 ö i 90D 0% 6. 
Peers maybe IN debt upon bond by bill, the defendant pleaded to the ju- 
by onvina 1 riſdiction of the court, becauſe. a Peer ef the realm can 
| only be ſued by original writ, and not wy ob Em warner and 
joinder in demurrer. 

Mr. Davenport in ſupport 7 the n inslied, that by 
the ſtat. 12 C13 Vn. 3. c. 3, in caſe of diſſolution or proro- 
gation of parliament, or in caſe of adjournment for more than 

fourteen days, the ſame proceſs was given againſt Peers as againſt 
other perſons; and cited Say v. Lord Byron, Sayer's Reports 63. 

Mr. Mood contra, for the defendant, in ſupport of the plea 
contended, that the object of the ſtat. 12 & 13 Mm. 3. c. 3. 
was not to introduce any new proceſs againſt the Peers of the 
realm, or to extend the juriſdiction of the court, as againſt them, 

further than it went before. That where Peers were meant to 
be included, they were named in the ſtatute; therefore where 
not named, they were not meant to be included. That the 
ſecond ſection, which gives the original bill againit perſons e entis 
tled to privilege, ſpeaks only of &nights, burgefſes, citizens and 
gs | ethers, having privilege. Therefore it could not extend to "xo 
4 ſons of higher rank.—He entered into the hiſtory of the act, an 
- Hid, ſeveral amendments were made by the Lords, and ore 
,  cularly 4 that they ſtruck out that part which related to the alter-⸗ 
ation of the proceſs as againſt them *; and that, as" the act no-) 
42 _ Hands, Peers could only be proceeded againſt ee e the times 


es Pide 1 of the Houſe of Comibits dcn 13. 6671 Is un 3:11 
Wi. mentioned 
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That neither Lord Coe, nor Mr. Juſtice Blackflone, took notice 
of any ſuch proceeding againſt Peers. And it was clear that be- 
fore the ſtatute, members of the Houſe of Commons could not 
have been ſued by bill. It would be ſtrange therefore if Peers 


could. 


mentioned in the act, in the ſame manner, as out of time of 
ptivilege, before the act. He ſaid, he could not find that 
this court was entitled to proceed by bill before this ſtatute, - 


1778. 


GosLIS G 
verſus 


Lord Wer- - 


MOUTH, 


Lord Monsfield, The note I have of the caſe of Say v. Lond 


Byron 18 as follows: Mich. 26 Geo. 2. B. R. Mr. L. Robin. : 


moved (upon an affidavit that the plaintiff had ſued out two 
writs of diftringas, whereupon the ſheriff had levied 405. and 
44. and that no bill was filed) for a rule to ſhew cauſe, why the 
ſaid two writs ſhould not be quaſhed, and the money levied 
thereon be reſtored. He objected that a Peer- ought not to be 
ſued by bill, but by original writ: And that the ſtat. 12 & 17 
Em. Z. c. 3. does not make any variation in the proceedings 


againſt Peers, but reſpects, in this particular, commoners 
only. Mr. Stowe ſhewed cauſe, and the rule was enlarged. — | 


Upon ſhewing cauſe at a further day, the court declared that 
there were many precedents of actions againſt Peers of parliament 
for many years before the ſtatute of Vn. 3, as certified by the 
Maſter, and Mr. Day the clerk of the rules: And ſaid, why 
could not the court ſupport its ancient juriſdiction, as well as 
the court of Exchequer hold plea as debitor domini regis? And 
the court in that caſe, diſcharged the rule.” This is an autho- 
rity in point. The original bill was the common law proceſs. 

Per Cur. Judgment guod defendens reſpondeat oufter. 


Dor ex dim. Jure verſus ANDREWS. 


H IS was an application for an attachment againſt Jobn- 
| ſom. the attorney for the defendant in this cauſe, for a con- 
| teme, in refuſing to give evidence, upon being ſerved with 
a ſubpena ticket in court at the trial.  obnſon was a ſub- 
ſcribing witneſs to an agreement, under which the ejectment 
was brought and in conſequence of his refuſal to give evidence 
of his atteſtation, Se. t the plaintiff was nonſuited. The rea- 
ſon be aſſigned was, that being the defendant's attorney, he 


Same day. 


It the defend- 
ant's attorney 
who is a ſub- 
ſeribing wit- 
neſs to an a- 
greement up- 


on which the 


plaintiff 
brings his 
ejectment, 
refuſe to give 
evidence of 
his atteſta- 


1 tion, &C. 


| xpon ſervice of a h upon him in court for that purpoſe, the court out of w 1180 the record iTaes 


will grant an attachinent againſt him. 
| 10 F Was 
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was not bound to give ene to the prejudice of his client. 
On ſhewing cauſe againſt the attachment, an affidavit on the 
part of Johnſon was read, ſtating, that ſeven tickets had before 
been annexcd to this ſubpæna, whereas there ought to be only 


"fg r perſons names to one LEG and that no zoath was ten- 


d ed to him. 

Mr. Morgan and Mr. Lads ſhewed cauſe. Mr. Dunning i in 
ſupport of the rule. 

Lord Mansfield. I think the attorney's original miſbehaviour 
is aggravated by his preſent defence. By atteſting an inſtrument, 


a man pledges himſelf to give evidence of it, whenever he is 


called upon. Herf, the attorney was preſent in court, and re- 
fuſes from corrupt motives avowed by himſelf. That he was 
attorney to the other ſide, is no reaſon for breaking his engage- 


ment with the plaintiff. An attorney has no privilege to re- 
fuſe to give evidence of collateral facts. I have known an at- 


torney obliged to prove his client's having ſworn arid ſigned the 


anſwer upon which he was indicted for perjury. I think Mr. 


Serjeant Sayer, who tried the cauſe, would have been warranted 


in committing this man; but he has taken the more prudent 


method, of leaving the matter to this court. As to any irregu- 
larity i in the ſubpæna, none appears upon the affidavit: 8 therefore, 


5 let the rule be made abſolute. 


VN. B. Jobnſon then undertook to pay all the coſts of the non- 


Foie, and of the application. Upon which the court ordered, 
that on payment of them, the rule ſhould be pet, other- 
wiſe, the attachment to iſſue. | 


The End of TRINIT v Term. 


A TABLE 


A. 
ABATEMENT T. 


1. IF the court has not a general juriſdic- 

A tion of the ſubject matter, the defend- 
ant muſt plead to the juriſdiction, and can- 
not take advantage of it on the general 
iſſue. Moeſtiyn v. Fabrigas. Page 172 
2. In every plea to the juriſdiction, another 
juriſdiction muſt be ſtated. 76:4. Ibid. 


Ace ACCEPT ORE, 


a. If the drawee of a bill of exchange, ſays, 
« he cannot accept it, till ftores are paid 
for,” it is an undertaking to accept when 
the ſtores are paid for. Perſon verſus Dun- 
10. | 5715 4+ 5 

2. [t is a rule amongſt merchants, that a mere 
engagement to the drawer of a bill, is no 
engagement to the holder of it ; and there- 
fore, not of itſelf an acceptance. Did. 

= 572» 3 


3. But if ſuch enzagement be accompanied 


with ſuch circumſtances, as may induce a a 


third perſon to take the bill by indorſement, 
it may amount to an acceptance. bid. 


574 
4. There may be a conditional as well as an 
abſolute acceptance. Jbid. Ibid. 


Jide Bill of EXCHANGE, No. 1. 
2 


we 


ACCEPTANCE of RENT. 


Vide COVENANT, No. 7. RENT, No. 3» 
4. LEASE, No. 1. 


ACCOMPLICE.. 


1. In caſes not within the ſtatutes, an ac- 
complice fully and fairly diſcloſing the 
guilt of himſelf and companions, and ad- 
mitted a witneſs, and giving evidence, 
ought not to be proſecuted for that offence, 
nor perhaps for any other of the ſame kind 
accidentally omitted by him. By all the 
Judges in Mrs. Rudd's caſe at the Old- 
Bailey, Sept. 1775. 4439 

2. But if proſecuted, he cannot plead this in 
bar, or avail himſelf of it on his trial; 
but may apply to the court to put off the 
trial, that he may apply for a pardon. bd. 

Jide Ball, No.4, 5. PaRDOx, No. 1, 2. 


ACT of Bankruptcy. 
Jide BANKRUPT, No. 6, 11, 17, 18. 
CES 0 
I. For money had and received does not lie 
againſt an exciſe officer to recover back an 
over payment. IFhithread v. Broe#ſbantk. 69 
2. If an action be brought againſt a Judge of 


record for an act done in his |udicial capa- 
city, he may plead that he did it as Judge 


of 
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of record, and that will be a ſufficient jrſ- | 
tfication : and ſo may a Judge of a court 
in a foreign" countr 7 under the dominion of 
the crown,  Miſtyn v. Fabrizas. Page 172 
. Al actions of a tranſitory nature, that ariſe. 
abroad, may be laid as happening in an 
Engl id county, Lid. 177 
Action for monucy had and received, lies by 
the true exwher of moncy or notes, aguinſt a 
third perſon, into whoſe hands they have 
come mal fide z provided their identity can 
be traced. and a certained. Clarke. v. Shee 

a... | 197, 200 
5. Action lies for goods fold abrral, which are 


GI 


prohibited here, if the delivery of them be | 


compleat abread ; thou: oh the vendor may 
know, they. are to he run into England. 
Helman & al v. Fohnjon. 341 
- ths; Sell, if the vendor was to deliver the goods 
in England deer if they were only to be paid 


$ - 


for, in cafe. the vendee ſhould ſucceed in | 


8 Ibid. 344, 5 
7. Aftio perſonalis moritur cum ferſond, is a 
maxim not generally, much leſs univerſally 
true. Hambly v. Trott. 371 
8. Diſtinction between penal actions and cri- 
minal actions. Atcheſon v. Everitt. 391 
9. An action does not lie againſt an auctioneer 


for ſelling a horſe at the * price bid 


for him, contrary to the owner's expreſs 
directions, not to let him go uncer a larger 
ſam named. — Secus, if the owner had directed 
the auctioncer to et the horſe »p at ſuch a 
particular price, and not . Bexwell 
v. Chriſtie. 395 
10. Action for money had and received does not 
lie to recover back money paid for the 
releaſe of cantle diſtrained damage feaſant, 
though the rg were el. Lindon v. 
. Hooper. 414 
11. But, in caſe of goods taken in execution 
and fold under a warrant of diſtreſs, under 
2 conviction; if the conviction is quahed, 
the owner may wave the tort, and bring 
an action for money had and received. 
Feltham v. Terry, cited in 1b:d. 419 
12. So, where goods are taken in execution 
which are not the property of the perſons 
againſt whom execution is taken out ; the 
owner may wave the treſþaj;, and bring his 
action for the amount of the money which 
the goods ſold for. bid. ' Ibid. 


13. Where an action is brought in conſe. 
quence of a right liquidated 6 means of a 
ſtatute, the ſtatute is. the- uy es of 
action. Raun v. Green. Page 476 

14. An action on the caſe, is the - proper reme- 
dy for a — upon the 2 of a market. 
Blakey v. Dit nds tale. 664, 5 


15. Does nat lic againſt the 7 Poft-mafter general, 


for the valuc of a bank-note ſtolen by one 

of the ſorters of the poſt-office; out of 2 

letter delivered into the office. Whitfeld v. 

Lord Le Defpencer. 754 
Vide ASSUMPSIT. 


ADJUDICATION. 


1. Upon an act of parliament giving a ſpecial 
authority to ſeſſions for the compulſive dif. 
poſal of property, the adjudication of the 
ſeſſions muſt follow preciſely the re 

of the act. Rex v. Croke. 30 


ADMINISTRA TION. and ADMI 
NIS T RAT OR. 


I. A creditor, as well as the zext of kin, has a 
right to ſue upon an adminiſtration bond, 
in the name of the Archbiſhop, cr 950 
nary. Archbiſhop of Canterbury v. Oe. 7 

Vide EXECUTOR. | 


AFFIDAVIT.” 


1. It is not a ſufficient objection to an 1 affda- 
vit, that the party who makes it was con- 
victed of perjury, unleſs ſuch conviction 


was followed by a judgment. Lee v. Ganſet. 


Vide Bail, No. 6. Trove, No. 5 8 


. 


1. Concerning the duty of an agent i in inſur- 
ing, and what is or is not negligence i in 
him. MAfrorev. Mourgue. 479 

2. If money be miſpaid to an agent, and he 
has paid it over, he is not liable i in an action 
by the perſon wWho miſpaid it. Buller v. 
Harriſon. e 

3. But if before he has paid the money to his 
principal, the perſon corrects the miſtake, 
tae agent cannot afterwards pay it over 
without making himſelf liable. Ibid. Ibid. 

4. And if there was no new credit, no ac- 
ceptance of new bills, no freth, goods 
bought, or. money advanced for his princi- 


pal, 


1 
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pal, the merely A it in account is not 
a pay nent over. bid. Page 568 


Vide Ass der s , No! 10, 11, 12. OwNERs' 


and NEASTER, No. , 2, 3. 
51190018 


= GR E E M E NT. 


I. 4 170 agreement in writing un ſtaimped, ar- 


ticles with B. to San him a leaſe for 21 


years. 


„ 


This agreement is a good defence to an 
ejectment brought by A4. Mealih ex dim. 
Tea v. Bucknell. 473 


AMENDMENT. 


I. Replication amended after verdict by in- 
ſerting the words © and the defendant does 
ſq likew! at the end of the replication 
inſtead of © &c.” 407 

2. Treſpaſs and falſe impriſonment againſt 

two; one only found guilty; writ of er- 

ror in the name of both: The court amend- 
ed it by ſtriking out the name of the de- 
fendant, for whom a verdict was given be- 
low. Verelſt and Smith v. Rafael. 

3. After judgment in ejectment in Jreland 

affirmed in the court of King's Bench in 

England, the declaration was amended by 


Sayer v. Peocock, 


enlarging the term, though the record had 


been remitted to the Kings Bench in Ireland. 
The court iſſued a writ of fuperſedeas to the 
former mittimus, and alſo a new. writ of 1t- 
timus encloſing the tenor of the record fo 


amended. The whole at the expence of 


tha party applying. Vicars v. Hayden. 841, 
844 


ANNUITY. 


3. A bond for the payment of an annuity for 
a term of years 1s within the ſtat. 7 G. 1. 
c. 31; though not given by the bankrupt 
ſar goods fold, Sc. in the courfe of his 
trade, Pattiſon v. Baues. 540 

Vide UsurY, No. 5. 


APPORTIONMENT. 


Vide [x50%ANs Pls eld 


— * 


ARO VER. 


The doctrine and mode of approvement. 


Rex v. Rudd. mm 335 


425 


i 


| Vide EviDeNxcCe, No. 3, 4, 5. 


ARREST. 


1. A bailiff in execution of meſne Proceſs 5 may 
break open the door of a lodger's arartment, 
having firſt gained peaceable entrance at 
the outer dbor of the houſe, Lee v. Ganß. 

| Page 1 

2. Whether the court will diſcharge a perſon 
illegally arreſted, is matter of diſcretion, and 
ſeems to depend on the behaviour of the 
party applying. bid, 9 

3- An arreſt muſt be by authority of the 
bailiff, but he need not be the hand that 
arreſts, nor in ſight, nor within any preciſe 
diſtance of the defendant ; but he muſt be 
employed upon that buſineſs. Blatth v. 
Archer. . 65 

4. A bankrupt came from Holland with intent 
to ſurrender on the forty-ſecond day; but, 
hearing his time was enlarged, reſolved not 
to ſurrender till, the enlarged day; in the 
mean time he was arreſted, 'and the court 
held he ſhould not be diſcharged: For 
till afual ſurrender, the ſtat. 5 Geo 2. 
meant only to protect a bankrupt, whilſt 
he is going to make ſuch ſurrender. 
v. Solomon. 


Kenyon 
156 


ARREST of judgment, 
Vide JuDGMENT, No. 3, 4. 


ASSAULT, 
[ide DECLARATION, No. +; 
ASS ETS. 
Vide Assuurs fr,, No. 4, 5 
No. hs 3» 4 


EXECUTOR) 


ASSIGNEES 7 Banikrupts. 

1. In aſſump: againſt the vendee of goods 
ſold by the bankrupt after the commiſſion, 
they need not name themſelves aſſignees in 
the declaration. 
made by a bankrupt before the commiſſion. 
Evans et al v. Man. 35069 

2. And if there was an actual treaty between 
them and the defendant, relative to the 

matter in litigation, it ſeems they need 

not prove the trading, bankruptcy, Sc; 5 
for the action is founded on an actual con- 
tract, and they may recover oo jure. Ibid. 

2 3 570 
PARTNERS, 


Vide BAN KRUP T, No. 12. 
No. I, 3. 
10 G 


ASSUMP- 


Secus, if on à contract 
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ASSUMPSIT. 


1. A promiſe by the defendant himſelf to pay 


debt and coſts awarded by a judgment, 
is no ground on which to raiſe an afſump/it, 


for it is turning a judgment debt into a 


© ſample contract debt. Aliter, if ſuch under- 
taking had been by a third perſon, in con- 
ſequence of ſuch forbearance. Anony- 
Maus. 56 ——- Page 128 

2. A parol promiſe by A. to pay for goods ſold. 
to B., if B. did not pay for them, though 
made before delrvery of the goods, is a col- 
lateral undertaking within the fatute of 


frauds. Jones v. Cooper. M29 


3 Secus, if the defendant had ſaid, “deliver 
< the goods and I will oh them paid for.” 
Ihid. © 228-9 
4. Aſſumpſit lies upon a promiſe by an execu- 
tor, to pay a legacy in conſideration of aſ- 
ſets. Attins & uxor v. Hill. 284 


5. Alſo 8. P. determined in Hawkes & uxor 


v. Saunders. | 289 
6. Where a man is under a legal or equitable 


obligation to pay, the law implies a promiſe. 
A fortiori, a legal or equitable duty is a ſuffi- 
cient collfidetation for an actual promiſe. 


Ibid. | 290 
7. So any moral obligation to pay is a ſuffi- 
cient conſideration. Tbid. 294 


8. If a rector give A. B. a certificate to the 


biſhop, and, thereby appoint him curate 
of his church, promiſing to allow him a 
ſalary of ſo much, and to continue him 
in the office till otherwiſe provided of ſome 
eccleſiaſtical preferment, unleſs lawfully 
removed, for any fault ; the curate, though 
Ciſcharged by the rector, may maintain 
aſſumpſit for his ſalary, not having been 
provided with any eccleſiaſtical ker 
ment, or lawfully removed for any fault. 


Martyn v. Hint. $37 » 


9. A. in conſideration of 1 I. 10s. 7d. re- 


ceived of B. undertakes in writing to be 
anſwerable for the due payment of E. H.'s 
note to the order of the ſaid B. payable in 
five months. Afterwards, and before the 
note was due, A. became a bankrupt. HI. 
did not pay the note when it became due. 
It was held that A.'s undertaking was 
collateral only; and therefore it reſted in 
contingency at the time of A. 's commitſion. 
Conſequently, it could not be proved under 


it. Ex parte Azney. 460 | 


10. If money be paid by miſtake to an agent, 
and placed by him to the account of his 
principal, but ot paid over, afſumpſit for 
money had, c. to the uſe of the perſon 
who has paid it, will lie againſt the agent. 
The mere paſſmg ſuch money in account, or 
making reſt, without new credit given, 
freſh bills accepted, or further ſum advanced 
for the principal in conſequence of it, is 
not equivalent to a payment over. Buller 
v. Harriſon. | Page 56 5 

11. Aſſumfpfit lies 8 the owners of a ſhip 
for neceſſaries furnifhed for it by order of 
the maſter, though the maſter be lee of 
the ſhip, for a term of years; under cove- 
nants, that he ſhall have the ſole manaze- 

ment, and employ her for his own /z: 
benefit, &c. and that he ſhall repair her at 
his own ſole ; and though ſuch neceſſa- 
ries were furniſhed without the Knowledge 
of the owners, or without their being known 
to the perſon who ſupplied them. Rich v. 
Coe. 630 

12. But if the 38 ſupplying ſuch neceſſa- 
ries (No. 11) had notice of the contract be- 
tween the owners and maſter, there might 

be ground to ſay, he meant to abſolve the 
owners. Ubid, 639 

13. Aſſumpſit for money had and received will 
not lie to recover back winnings paid by 
the /ttery-9ffice-keeper or inſurer of lottery 
tickets, to the 7y/ured, in conſequence of 
having inſured his tickets, contrary to the 
ſtatute. Browning v. Morris. 790 

14. But ſuch action (No. 13) will lie to re- 
cover the premiums of inſurance paid by 
the + 88885 to the lottery-office-keeper. Lid. 

791 
15. Aſſumfp/it for money had and received will 


not lie to recover an exorbitant demand. 


Feſtons v. Brooke, 793 
16. S. P. decided in Plumbe v. Carter cited 
Ibidem. See al ſo 116 


17. In an action for money had and received, 
neither party is allowed to entrap the other 
in form. Stevenſon v. Mortimer. 807 

18. An action for money had and received is 
not a proper action to 0 a warranty. Pewer 
v. Wells. nn ir 


Vide AcTion, No. 1, 4, 5, 6, 9, 10, 115 12. 


AEN, No. 2, 3. BaxkRUP r, No. 16. 


Owners and MASTER, No. 1, 2, 3. 
| LIED Bag bo 
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ASSURANCE, ASSURED, ASSURER. 
"Iu InsUvRANCE. 


AT.TA CH M K N T. 
2. 9 . in cuſtody upon an attachment for 


non-payment of coſts, under ſtat. 5& 6 


It il. & Mar. c. 11. \ 13. may be diſ- 

charged under the lords' act. 32 Gee. 2. 
c. 28. Y13. Rex v. Stokes. Page 136 

2. An attachment for non-payment of coſts, 
is in the nature of an execution in a civil 
ſuit. HBid. 137 

[ide ATTORNEY, No. 3. AWARD. Con- 
PORAT ION, No. 6. 


ATTORNEY. 


If an attorney be convicted of felony, the court 
will Arite him off the roll, though he has been 
burnt in the hand, and ſuffered impriſon- 
ment, purſuant to his ſentence. Becauſe 
he is an unfit perſon to practice as an at- 
torney. Ex parte Brounſall. 829 

2. An attorney is not privi/eged from giving 
evidence of collateral facts. Doe v. An- 
drews. 846 

3. Therefore, where the defendant's attorney, 
who was 2 witneſs to an agreement upon 
which the plaintiff brought his ejectment, 


refuſed to give evidence of his atteſtation, 


Sc. upon being ſerved in court with a 
ſub3e>za for that purpoſe, the court of 
B. R. out of which the record iſſued, 
granted an attachment againſt him. id. 
Ibid. 
4. He may be obliged to prove his client hav- 
ing ſevorn and fizned an anſwer, upon which 
the latter is zndifed for perjury. Ibid. Ibid. 
Vide PARTNERS, No. 5. WaRRaxT of 
ATTORNEY. 


AVERMENT. 


PLEADING, No. 2. 


ide Lint, No. I, 5. 
Ua. 
;* Bs Whera, by a ſtatute, a ſpecial authority 


is delegated to particular perſons, affecting 
the property of individuals, it muſt be ſtrict- 


ly purſued, and muſt appear to be fo upon 


Rex v. 


26 


the face of their proceedings, 
Croke. 
Vid: Norick, No. 0 2. 


AWARD. 


1. A motion to ſet aſide an award, muſt be 
made before the 44ſt day of the next terra 
after ſuch award is publiſhed. Otherwiſe 


it is too late, and an attachment for non- 


3 


performance of it may iſſue. Freame v. 

Pinneger. Page 23 
A I, I. 

1. FT HERE the plaintiff might have 


had judgment againit the original 

defendant, bail below are liable for the 
whole deb; and coſts. Orton v. Vincent. 71 
2. A defendant who has been ſuperſeded for 
want of being charged in Execution with- 
in two terms after judgment, cannot be 
held to ſpecial bail in an action brought up- 
"on ſuch judgment; but he may be charged 
in execution, after judgment obtained in the 


ſecond action. Blandford v. Foote. 72 


3. A defendant, who has had judgment 


againſt him in an action for leſs than 10% 
cannot be held to ſpecial bail in a freſh 
action, either upon the judgment, or on 
a promiſe to pay the debt and coſts a- 
mounting to more than that ſum. Aus- 
nymcus. 128 
4. An accomplice, who, in a caſe not with- 
in the ſtatutes, is, under the practice al- 
lowed, admitted by the juſtices of peace 
as a witnels, and is afterwards proſecut- 
ed, has only a claim to the mercy of 
the crown, founded on an expreſs or im- 
plied promiſe of the magiſtrate, on a con- 
dition to be performed : And it depends on 
his conduct in fully and fairly diſcloſing 
the joint guilt of himſelf and his compa- 
nions, whether the court will admit him 
to bail, that he may apply for a pardon. 


Rex v. Rudd. 331 


5. Wherever an accomplice has a right to 


2 pardon (which he may have, 1. by ap- 
provement ; 2. by virtue of the ſtatutes of 
10 & 11 ill. z. and ſtat. 5 Am. c. 4.—and 
3. by royal proclamation) the court will 
bail him that he may apply for it. S0 
_ alſo they will, if he has only an eguitabie 
claim to a recommendation for mercy, gain- 


3 ed 
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ed by. bang admitted evidence for the 
crown under the practice allowed. P. 334 
6. An affdavit in trover “ that the defend- 
o ants have poſſeſſed themſelves of divers 
"6 goods belonging to the plaintiff, and 
"E& have refuſed to deliver them up; and 
CI that they or ſome of them have converted 
them, Sc.“ is ſufficient to hold them to 
ſpecial bail. Charter v. Facques. 529 
7, If by the defendant's neglect the bail- 
bond becomes forfeited, the notice (to ſlay 
proceedings on the bail-bond) ſhould be, 
that he wall put in, and perfect bail on 
ſuch a day. And i in that caſe, the plain- 
tiff may oßpoſe the bail in court, without 
its being 42 aver of the bail- bond. Bol- 
dero v. Gray. 769 
8. It is a ground for rejecting a perſon as 
bail, that he is clerk to the defendant” $ 


attorney. "Bolegrie V. Vautrin. 
Vid * "NS. 1 8 


4. 


BANKRUPT. 


1. A Se . a bankrupt from 
a debt accruing before the commiſſion, tho? 


judgment be, not obtained, ti 1] after the cer- 


tiſtcate allowed. Beute $9W./Y v. C. 4s 25 
2. An uncertiificated bankrupt may be. a wit- 
neſs to, diminiſh, but not to  ifereaſe the 
fund: Therefore, in an action between a 
man unconnected with him (who was 
plaintiff) and a creditor of his (who was de- 
fendant) the bankrupt may be admitted 
to prove that the goods in queſtion were 
delivered to his uſe and upon his credit 
only, and not to the uſe, or upon the 
credit of the defendant, Buller v. Cole, 
: bat 20 

3. So in an action by aſſignees for money 


due. to the bankrupt's vſtate, the bank- 


rupt may be a witneſs for the defendant; 
but not for the aſſignees, unleſs he give 
2 relcaſe, and has got his certificate. Lang- 
gen et al! v. 72 ler, cited | Ibid. 
45-. A trader, 12 contemplation of abſcond- 
ing, ingloles certain bills to Z. a particu- 
lar creditor, ſayings he has. the honour 
ta ſhew-rhim., tliat preference, which he 
conceives is his due. This is done v. ith- 
out the privity of F, and followed by an 
act of bankruptcy, before the notes could 


The effential, motive being 


be delivercd. 


* oo 


828 


11. A fraudulent judgment and execution, 


* * 
7 * 
— 1 x 
R . * 
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to give a 3 and the act incomplete 
it is void, though in favour of a very. meri- 
torious creditor. Harman v. Filler. Porn 7 
5. But a payment made by a trader in, the g. 
dinary courje of dealing, or enfarced by legal 
proceſs, though but the evening before his 
bankruptcy, is good. Did. d 123 
6. Though the act be complete, get if the 
fole motive was tao. give a preference, it 
ſhal be void; and, if by Led, is in itſelf 
an act of bankruptcy. Linton v. Bartlet, 
Ibid, | 124 
7. But if the preference were ir conſe- 
quential, the caſe might be different: As 
if a payment were made, or an act dose, 
in purſuance of a prior agreement. id. 
3 

8. Though the judgment on which a bank- 
rupt is in cuſtody, be ſubſequent to the 
commiſſion ſued out, yet, if the ceuſe if 
action aroſe before the bankruptcy, the 
bankrupt may be diſcharged by ftatute 
12 Geo. 3. c. 47. J. 2. and intereſt and 
coſts accrued ſince, are likewiſe diſcharg- 
ed. Blandford et aP v. Foote. 138 
9. The enadling part of fect. 11. ſtat, 21 Fac. 
1. c. 19. is netreſtrained by the preamble, but 
extends to goods of a third perſon, which he 
has permitted the bankrupt to be in po/- 
ſelſion of, and to. fell as his own, as well as 
to the bankrupt's original property, kept 
and diſpoſed of by him as his own, after 
having conveyed it to a third perſon. 
Mace v. Cadell. 2.32 
10. One who has traded 7 England, whe- 
ther native, denizen, or alien, though ne- | 
ver a reſident trader in England, but com- 
ing over here occaſionally, and commit- 
ting an act of bankruptcy, is an object 
of the bankrupt laws. Alexander v. Vaughan. 


398 


though void againſt creditors, is not in 
itſe}f an act of bankruptey. Clavey et al 
v. Hayley. 427 

12. One of three partners in a ſhip and car- 
go, the out-fit of which was 4,658 U, pays 
only 4101. in part of his third ſhare and 
gives his notes for the remainder; but, be- 
fore they become due, is a bankrupt, The 
other partners cannot, by voluntarily diſ- 
charging the notes, ſtand in his place for 


the 


the ſhare of the otofits. 
are entitled to a full third, both of the 
profits, and of the value of the ſhip. Smith 
aflignees of Hague v. De Silva. Page 469 


Mer the bankruptey of his principal, is not 
barred by the certificate ; though the bond 
was forfeited Lefore the. bankruptey. Tay- 
lor v. Mills. 525 

14. A bond for an annuity for a term of 
years is within the ſtat. 7 Geo. 1. c. 31; 
. and may therefore be proved under the 
commiſſion, as a debt payable at a future 
day; though not given in the cofirſe of 
trade. Pattiſon. v. Bandes. 

15. Stat. 7 Geo. 1. (above cited) extends to 
all perſonal ſecurities for a valuable con- 
ſideration, where the time of payment is 
certain, though future. Ibid, 543 

16. A. bankrupt may, in conſideration of a 
debt due before the bankruptcy, and for 
which the creditor agrees to accept no di- 
vidend, make ſuch creditor a ſatisfaction 
for the whole or in part, by a new un- 
dertaking; and aſſinnpſit will lie upon ſuch 
undertaking. Trueman v. Fenton. 544 

17. A pretended ſale to a creditor though of 


part only of a trader's goods, if not in 


the courſe of trade, but merely calculated 
to give a fraudulent preference and to defeat 
the equality of the bankrupt laws, is void; 
thou 
.creditor, and his aſſent to the tranſaction 
be compleat before the act of bankruptcy. 

But ſuch ſale is not in itſelf an act of 


bankruptcy, not being by deed. Ruft v. 


Cooper. 629 
48. No fraudulent tranſaction which is not a 
deed, is in itſelf an act of bankruptcy, 
Ibid. 633 
19. But if a creditor be paid in the courſe of 
bhußſineſt, it is good, notwithitanding the 
debtor's knowledge of his own affairs, or 

| his intention to break: Becauſe ſuch pre- 

. ference is got confequertiaiiy, rot by deſign. 
ä 634 
20. So, where a creditor preſſes for pay- 
ment, and the debtor makes a mortgage 
of goods, and delivers poſleſſion. id. Ibid. 
21. A bond payable by inſtalments, given 
in conſideration that the obligee would 


ſervant maid, and alſo. maintain. a baſtard 
of the:obligor, is within the ſtat. 7 G. 1. 


But the ns | 


13. A ſurety of a bond, who pays the debt 


the delivery of the goods to the 


- marry and ſettle a ſmall eftate upon; a 


A TABLE or Tur PRINCIPAL MATTERS. 


. and may be proved under a com- 
miſſion of bankrupt againſt che obliger. 
Ex parte Cottrell, Page 1 42. 
22. Merely drawing bills upon a perſon's own. 
account, at the expence of paying a guar- 
ter per cent. commiſſion, beſides intereſt at 
5 J. per cent. for their being diſcounted, and 
borrowing accommodation notes in lieu of 
his own to the ſame amount, will not make 
a man an olecꝭ of the bankrupt laws. Han- 
key v. Fones. 745 
23. Dravid and redrawing may or may 
not amount to à trading in merchandize. 
It depends upon circumſtances. hid. 751 
24. If a perſon in the country draw on his 
banker in London, for the purpoſe of diſ- 
charging a particular debt; and direct his 
banker to redraw upon him to the ſame 
amount; that alone is not a trading in 
merchandize. bid. | Ibid. 
25. But where two perſons. who have large 
| ſums of other people's money in their hands, 
are in a courſe of drawing and redrawing 
upon each other for the amount of ſuch - 
ſums, that is a trafficking in exchange. 
Ibid. Ibid. 
26. As where A. and B. the one a. military 
agent in England, and the other in Ireland, 
drew on each other for the amount of 
280, oo J. and upwards, though neither 
took commiſſion money, yet each had a 
viſible profit from the exchange; there- 
fore fuch . drawing and redrawing was held 
to be a trafficking in exchange. Ibid, 751 
27. Whether. a man is a trader within tac 
ſeveral ſtatutes againſt bankrupts, is a 
queſtion of lau, not of fag. Ibid. 752 
28. A ſecond commiſſion taken out, pending a 
former, under which a bankrupt has 207 
obtained his certificate, is vaid. Marlin v. 
O' Hara. 823 
29. All the effects of the bankrupt taken under 
ſuch ſecand commiſſion (No. 28) belong : 
to the creditors under the %. bid. Ibid. 
30. When a bankrupt is clearly entitled to 
bis diſcharge, he needs not be ſurrender- 
ed by his bail. The court will, in the firſt 
inſtance, order an exoneretzy tobe entered 


on the bail- piece. IBid. 824 
Jide ARREST, No. 4. Box p. Paxrxras 
No. 1, 2, 35 4. 
R 
| [ide PLEADING, No. 6. | 
10 U BAR. 


A TABLE or THz PRINCIPAL MATTERS. 


B ARR AT RV. 


BILL V Middifcs. 


1. Barratry i is every ſpecies of fraud in the. 1. . By the general rule and courſe of the King's 


maſter or mariners of a ſhip, by which the 


owners of fre ighters are injured; and a 
deviation, if owing to ſuch fraud, is bar- 


ratry. Therefore, in ſuch circumſtances, 
the underwriters who have inſured againſt 
barratry, are liable, whether the lois hap- 


pen during ſuch fraudulent voyage, or 


after. Vallejs v heeler. Page 143 
. Secrs, if the deviation be with the privity 
or conſent of the owners. . {tid. 


to 


BARON and F EME. 


: Re-delivery by fene, after death of baron, of 
2 deed executed by her whilſt under cover- 
ture, is equivalent to a new, grant, and 
binds her, without being re-executed or 
re-atteſted ; and circumſtances alone may 
amount to ſuch re-delivery,. though the 
original deed were a joint deed by baron and 


— 


feme, affecting her land, and no fine levied: 


Goodright v. 625 e 201 


"ide b be No. 1. 


of | . * 


B I L 5 o Faw. | 


pa 


1. The court out off which a bord iſſues, 
cannot take cognizance of a bill of excep- 
tions tendered at the trial of the cauſe. 
Symmers v. Regen. | 501 
But if a ſpecial verdict be found in the ſame 
| cauſe, (No. 1.) upon which the court be- 
low prondunces judgment; if chat judg- 
ment be right, though they likewiſe pro- 
ceed to hear and determine upon the bill 
of exceptions, | that alone i is not a ground 
for a court of e error to reverſe the judg- 
ment. Lid. 5 502 4 


10 29 1.8 


B TH I. mn Eechange V 


T- 11 the: Fs 25 a bill of exchange, who 
has received a navy $11 aſſigned to the drawee, 


as a ſecurity to him. (the indorſee) till the 


bill of exchange is accepted, depoſit ſuch 

navy bill with the drawee, and the drawee 
receive. the money upon it, he (tae. drawce) 
is anſwerable for the amount in an action 


for money had and received, though he may N 


have done nothing that amounts to an ac- 

ceptance of the bill of 7; ed Pierſon 

V. Dunlop. 1 SIND * 57 1 
Fide * TANCE, No. 1, 25 3- 


Ibid. 


* 


1 


Bench, the bill filed is the commencement 

of the ſuit. Foſter v. Bonner. Page 454 
2. Pezrs may be ſued by bill. Geſimg v. Lord 

Weymouth. 844 
Vide VER plex, No. ED 


B ON D. 


It is a dend conſideration for a Gs that the 

obligee will marry and ſettle a ſmall eſtate 
on a ſervant maid, and maintain a baſtard 
which the obligor had by her; and if the 
obligor become bankrupt, the bond may 
be proved under his commiſſion, Ex parte 
Cottrell. | 742 

Vide BANKRUPT, No. 13, 14, 21. Ixsor- 
VENT DEBTOR, Na 2. 


| BOUNTY. 

The price of barley at the port where it it is 
exported, is the rule by which to regulate 
the bounty on the exportation of ftrong- 
beer; and not the average price of barley 


throughout the kingdom, Whitbread v. 
Brookſbank. 14 2 66 


BY-LAW. 


1. A by-law by the mayor and common coun- 
eil of Exeter, that no butcher or other per- 
ſon ſhould, within the walls of the ſaid 
city, laughter any beaſt under pain to for- 


feit certain penalties therein ſpeciſied, is 


good, being not a re/traint of trade, but 
only a regulation of it: And other inha- 
bitants are bound as well as the members 
of the corporation. Pierce v. Bartrum. 270 


* 


wi 
2 


2 
CANCELLING.” 


FIDE Revocation, 


Wau, 
No. I, 2. 2 


127 15 
a FIG N 

O. 1. 

— * 8 - 
1 4 | NE. 
e 

” 


C A S8 E. 


Vide AcTion, No. 14. leser. Con- 


POR ATION, No 4. 
C L. R- 


Certainty to a certain - intent in general. 2. 
Certainty to a common intent. 3. Certainty to 
a certain intent in every particular. Rex v. 
Harne. Page 682 

2. The laft is rejected in all caſes, as par- 
| taking of too much ſubtlety. The ſecond is 
ſufficient in defence? And the fit is re- 
nag in a N or accuſation. Ihid. 1b. 


CERTIFICATE. 


1. A e by a rafter to.the aeg ap- 
pointing A. E. curate of his church, pro- 
miſing to allow him a falary, and to con- 
tinue him in the office till preferred or re- 


moved, c. is no contract with the biſhop, 


but merely information to him of a matter 
of fact. The contract is with the curate. 
Martyn v. Hind. 443 


2. If the biſhop ordain ſuch curate on the 


above titie, it is a licence within the intent 
and meaning of the canon law. [bid. Ib. 
Jide BAXKRUPT, No. 1, 2. 


CERTIORARI 
1. No certiorari lies on ſtat. 30. Geo. 2. c. 24. 
Rex v. Smith. 24 


2. It lies on the part of the proſecution to remove 
an indictment on ſtat. 13 Gee. 3. c. 78. 


fee. 54. for a nuiſance in a highway, be- 


fore traverſe 'or judgment thereupon. Rex 
d. Inhabitants of Bodenham. 78 
3 It does not lie to remove an indictment 
for felony from Hicks's Hall, without the 
' conſent of the proſecutor. Rex v. Du- 
cheſs of Ringflon. 283 
4. It lies to remove a preſentment in a court 
leet. Rex x. Roupell. 


CHARTER. 


Where the words of a charter are doubtful, 


the uſage under it is of great force, in ex, 


Plaiging the meaning. Rex v. Jarlo. 250. 
Vide PRESUMPTION, No. 1, 2. 
TION, Na. 2. ; 


| COMIC 
Ve ang No. 6. | 


«1 


"4 


458 


LIuIra- 


3. This 


A HABLE er Tus; PRINCIPAL MATTERS. 


| 


1. There are three kinds of certainties. 32. | 


COLLEGE. 


7. Independent members are mere boarders, : 
and haye no, corporate rights, nor can ap- | 
peal to the, viſitor, Rex v.  Grunden, & al: 

Page 319 

2. Ifa 3 do not exceed their Juriſdic- 
tion, the King's courts have. no cogni- 
zance; and expulſion is a matter entirely 
of their own jutiſdiction. bid. 322 

Vide EVIDENCE, No. 6. Visrron, No. 1, 

2. | | 3 
CONS TAPE Ev» 

1. One who is a rant within à private leet, 
within a hundred, is-not therefore chen! 
from ſerving the office of conſtable of the 
hundred. Rex v. Genge. 13 

2. And a cuftom to elect ſuch a one con- 


ſtable is good. Ibid. Ibid. 
CONSTRUCTION. 
Vide DzzD. Deviss. Fraup:. Powts. 
4. STATUTES. Worbs. 


CONTINGENCY. 


| An inſtance of a contingency with a double 


aſpect, Baldwin v. Karver. 314 


CONTRACT. 


1. A contract, though not prohibited by po- 
ſuive law, nor adjudged illegal by prece- 
dent, may nevertheleſs be void, if againſt 
principles of morality or ſound policy. 
Jones v. Randal, 39 

2. There are two ſorts of prohibitions in re- 
ſpect of contracts: 1, Io protect weak, 
or neceſſitdus men from being over- 
reached: And here the rule, in pari dclicto 
potior c conditio defendentis, does not hold. 
2dly, Prohibitions founded upon reaſons of 
public policy: there the above rale docs 
hold. Clarke v. Shee et dl“. 200 

doctrine (No. 2. oy \ exemplified. 

Browning \ V. Morro.” | Horns 19 $34 


{f 


CONVIC TON. 


| Proof of having played at bowks will not 


* 2 


warrant a conviction { and e conſequent | im- 
prifoament) as, an idle aud. diſorderly per- 
tons Rex v. Clarke. 35 

57 2. A 1 


by . F * 7 £ 7 " 4 ” 


run PRINCIPAL M ATT ERS. 
2. A. conviction on ſtat. 6 Geo. 1. c. 48. pacity to be _— to the e Rex v. 
fe: 2,1, muſt aſcertain the cafts, or it is bad. | Gardner, 3 Page 39 


Rex-v. Hall. Page 60 
3. In a conviction; it is ſufficient .if enough 
appears, to ſhew that the evidence was 


given in the preſence of the defendant, 


without exprefsly ſtating, that he was pre- 
ſent at the time. Rex v. Kempſon. 24.1 
4.If a juſtice of peace convict a perſon of 
more than ee offence on the fame day, by 


exerciſing bis calling on a Sunday (can- 


trary to ſtat. 29 Car. 2. c. 7. ), it is an exceſs 
of juriſdiction, for which an action will lie 
before the conyiẽtions are qualhed. Crepps 
V. Durden. 4 640 
5. What evidence | is inſufficient” to convict a 
man of knowingly harbouring, Se. tea, 
Se. Rex. 'V. Hate. 28 
6. Alere, Ip a conviction can be adjudged 
bad in part, and good f for the. reſt. Ibid. 
1 Ibid. 


COPIES. 


Vide Evivencs, No. 1. Jovanazs. 


COPYHOLD.. COPYHOLDER. 


1. A leaſe for years by a copyholder (with 


licence) defeats the widow of her free 
bench, where ſhe would have been entitled 


.to it, ifherhuſband bad died ſeiſed; though | 


there was. only one inſtance produced of 
ſuch a leaſe by licence, before. Saliſbury ex 
dim. Cooke u. Hurd. 481 
E Difference between free-bench and dower. 


Ibid. TY | . 
3˙ Quære, if. copyholds are within the ſtat. | 
27 Eliz. c. 4. Doe v. Routledge. 


Vide LamiTATION, No. 6. 
"CORPORATION. 
1. Under circumſtances of long acquieſcenee, 
and where the. objection would go to diſ- 


ſolve the corporation, the court might not 


be inclined to diſturb it, though within 
twenty years. Rex v. Carter. 59 
2. A corporation ſeiſed of lands in fee for their 
ovyn profit, are to be conſidered as inhabit- 
. ants and vccipiers of ſuch lands, within the 
meaning of the tat. 43 Eliz. c. 2. and, in 


| 


eſpe&t thereof, liable in their corporate ca- 


728-9. 


705 


3. How procels ſhall 30 . 2 ;cofporacion, 
tbrid. tn 85 


4. Caſe againſt a corporation for not repair- | 


ing a creek into which the tide of the ſea 
flowed and 7 Horte (but not ſaying. it was 
a navigable river) as from time immenorial 
they had been wed : The action. lies, though 
no ſpecial damage be ſtated. And, faying, 
3 Tous time 3 they have been 
uſed,” is well enough, without alleging that 
they were bound, Oe. ratione tenure, or 
other ſpecial Jp Mayor of Lynn v. 
Turner. n 
5. Where the FRE doing corporate acts 
is not ſpecially delegated to a particular 
number, .tae general mode is, for the 


members to meet on the charter days, and 


the major part who are preſent. wh the act. 
Rex v. Jurlo. 
6. Proceedings i in Chancery againſt -a corpo- 
ration .for a contempt, cannot lie againſt 
the offending parties perſonally, but muſt 


be by ſequeſtration of their effects and 


eſtate. Nox v. Myndbam. 377 
7. What is or is not a Aen., Sym- 
mers et al v. Regem. 502 
8. In general, it muſt be ie act af the, whole 

body. bid. 504 


15 25⁰ 


9. An order of re/toration of a; men. ille- 


gally Gifranchiled, welates 0. the original 
right. bid. ads. 4 503 


10. Haw far 4 84 de of the, en can 


be gone into, in a abtial of the ien of the 
elected. Mid. | Ibid. 
II. It cannot he by ſurpriſe and x WH 
notice, where the voter is in . 
1 | wiz Thid. 
2. Where the right of election is in 5 
in. their corporate deſeription; Whether they 
were duly cheſen or not, is not to be tried 
at the election of a third: * 

91 807 

13. In a guo warranto 28 * mem- 
bers, you cannot go into the hornet 
corporators de facto. bil. 


Ibid. 


508 


14. The- majority of mayor 8 for 


the time being, is ſufficient. to conſtitute 
the corporate aſlembly of Part rtſmouth.' Rex 
v. . ins wn e .v 0G 
pdt 1134 164} I? 


« 


* 


A? ABLE oF. ron PRINCIPAL — MATTERS. 


2 551 When duty met, a acts may be ; 


done by the. majority of thoſe who conſti- 


titute the meeting. Ibid. Ibid. 
16. In the election of a member ef parliament, 
ora verderor, there i is no way of defeating 
the, election of one candidate, but by vot- 
ang . for another, _ Secus, in the buſineſs of 
corporations. 16:9. Ibid. 
17. When, 2 perſon is propoſed as alderman, 


the corporation may \ vote againſt him, with- | 


out. voting for another. Thbid. 539 
18. Reſidence i is not a precedent qualification 
for a burgeſs of Portſmouth, to entitle him 
to be elected alderman. Ibid. Ibid. 
19. Objection of not having taken the Sacra- 
ment, how the ſtat. 5 Geo. I. c. 6. applies 


to it. id. i Ibid. 
Vide. all, Harriſon v. E vans, Cited in Acheſen 
V. Everitt. | 393 


Vide CoLLEcE, No. 1, 2. By-Law. IN- 
FANT- £ 


os 


1. Quære, if an informer in a qui tam action 
ſhall be obliged to give ſecurity for coſts. 
Golling qui tam v. Barlno.” 24 
2. To be paid by offenders againſt ſtat. 6. 
Geo. I. e. 48. ſet. 1. muſt be aſcertained by 
the conviction. Rex v. Hall. 60 
3. Coſts on à rule of reference, are coſts as 
between party and party, not as between at- 
torney and client. Marder v. G 127 
4. The court will not ſtay proceedings till the 
plaintiff give ſecurity for coſts, though he 
live in the 22 5. Nuncomar v. Bur- 
det ith. + I 58 
5 The e court will nat ſtay e ee in a 
qui tam action, till coſts on a non prof. in 
a former action, by a different plaintiff 
againſt the ſame defendant, be Ru. Eng- 
liſh qui tam v. C x. 322 
H. If a gui tam informer on the ſtat. 21 Heu. 8. 
5. 13. for non- reſidence, is non-ſuited, the 
defendunt is enricled to ye" HWilkinſm qui 
tam vl Allott. * To 700; 366 
7. The ſtat. 18 Elis. c. 5. extends to gu 
tim informers, as well as to mn who ſue 
for the whole penalty. Ibid. | Ibid. 
N. K plaintiff on the ſtat. Gt 1. U | 
NR. 7. is not entitled to coſts; becauſe it 
is a ſtatute ſubſequent to the ſtat. of GH, 
which gives coſts only, where damages 
were before recoverable, Id. 307 


Vide EIECTMENT, No. 2. Covtxant, 
No. 6. ; 4 | ? 


COVEN ANT. 


1. Where there arc covenants to be perform- 
ed on each ſide, the defendant cannot take 
advantage of the non- performance of the 
plaintiff's covenant, by way of et-; un- 
leſs the plaintiffs covenant was for pav- 
ment of a ſum of money. _ Haowlet v. 
Strickland, Page 56 

2. Govenant, to permit plaintiff i in the laſt 
year of the term to ſow clover among the 
barley and oats, ſown by the defendant.” 
Breach, © that the defendant ſowed barley 
and oats, without giving notice to the 1 

tiff.“ Plea, „that the defendant did nat 
prevent the plaintiff from ſowing as much 


clover as he thought fit ;” and, upon de- | 


murrer, adjudged a ad plea. Hughes v. 
Richman. 125 


3. When a judgment "os penalty ſhall ſtand 


as a ſecurity for damages by the non-per - 


formance of covenants. "Goodwin v. Crowle *. 


357” 


4. You cannot go to iſſue on a general aver- 
ment of performance, Sayre v. Ainns. 


8 

5. In a declaration in covenant, ſo much a 
of the /ub/kance of the deed and the cove- 
nant ſhall be ſet out, as will ſhew the 
plaintiff's title. Durndaſs v. Lord Mey- 
mouth, Eee 
6. If more be inſerted, the court will refer it 
to the maſter to ſtrike it out with coſts, and 
will animadvert upon the drawer of the de- 
claration. Ibid. Mid. V. ide S. P. Price v. 


Fletcher. 727 
7 If a4 leflee Covenant not to underelot with | 


out the conſent of the leſſor under hand and 
ſeal, with a power of re-entry in caſe of a 


breach, acceptance, by the leſſor, of rent due 


after the condition broken, with. full notice, is 
a waver of the forfeiture, - (G92dright v. 
Duin avoir 57 1 7 89111153803 
8. Inſtance, where the ad of ahe leſſor and 
his anceſtors, ' by  repeatedly., inſerting; in 
different renewals of a: leale for lives, a 


covenant to rexew: under the fame rent and 


covenants, as held, to. conſtrue ſuch cor 
venant, cho' doubtfuily worded, a covenant 
fora perpetual renewal. Cooke v. Booth. 819 


Vide Jupoukxæ, No. 1. SETT-Orr, No. 1. 


16 F*>5 | COVER- 


| 
j 
(i 
| 
: 


| 
| 


1. 3 removed without cauſe by "BY 


— 357 —————————— — — 
* 


— A 


7 cuſtom for the. lord of the manor, on 


pj want of ſtating the exemption of certain 
Hf tenures, and . exemption was proved 
| $3 at the trial. | Griffin V. Blandford. 12 62 
5 Via. Conargbn, No. 2. . 


A TABLE: or TuE PRINCIPAL MA 


"COVERTURE. | e 
Tide Bang, LE Q : 
TIES ST YT 
Vide "WIN © CouRrT. --- 
©" ExEDIToOR. 
Vide Bannaur rt ö 
N a} Aab 240 


CROSS RER-LT AIN DER. 


2 qe rv No. 1. 2, 3 DEvVISE, 
hy 5 af 


uot 55 


'CURATE. 


rector, Who has appointed. him by certifi- | 
-. cate to the biſhop, promiſing, to allow him 
a ſalary and to continue him in the office 
till otherwiſe provided of ſome eccleſiaſtical 

preferment, unleſs lawfully removed for 
any fault. Martin v. Hind. Page. 437 
wo Sen b for an 7 . he ſhould have 


7 @oucg;':v if} i EIS bid. 
3 Quere, 7 he ef es, be, removed by the 
biſhop. 5 | 441 


. deeper No. 8. Ceaririearz, 
Nor, 2. SURPRISE: 


1. Ancient cuſtom” | (found in a ſpecial 
Verdict) means ys andere rial cuſtom.” 
Fer v. Genge. SF | 17 


every death or alienation, to take the ſe- 
ond beſt beaſt, adjudged to be ill ſet out, for 


OS. ——_ 


DAMAGES. 


N en Hick the court, will never r grant | 
4 a netu trial for exceſſive . damages, unleſs 


1 are ſuch as nanifeflhy ſhew. the jury to | 


have been actuated by Ppaſſron,. partiality, or 
— Gilbert v. Deen, 2.6 230 

Nide See cots N. d % >: 4. tt 
- DECLARATION. 


r. On a declaration upon a corrupt contract 


Fide CovexanT, No. 5, 6 


made the 21ſt af December 1774, giving | 
I 


ERS. 


day of 21 to the 23d of December 
1776, and iſſue thereon; evidence of 2 
| contract on the 23d of December 17 + for 
tiuo years, will not ſupport. the iſſue. Car- 
Vie qui tam v. Trears. © Page 671 
1. Declaration that the Left uſed a gun, 
being an engine to kill and deſtroy the game, 
is good, after verdiet. Avery v. Hoole. 82 5 


3· Alere, if _ Wan a _ 8 


Ii. 


4. Declaration that the defendant on the Gch 


of May, and on divers other days and times: 
between that day and the commencement 
of the ſuit, aſſaulted the Hintiff is bad. 
Michell v. Neale. | | 828 


5 Declaration againſt the fade only, 


ſtating that he. and another made their pro- 
miſſory note, by which they Jointly OR /c- 
.verally promiſed to pay, i is good. Rees x. 
Abbott. | 832 
| Exzcuros, 
No. 3, 4. LATITAr. Vantaxcr, No. 
1 VENUE, No. 1. VERDI, 
No. 1. | | 


dtd D E E D 8. | 
4. One bydeed, in elonfderativnes love and af- 
fection to his name, and blood, Sc. and tor 
ſettling the one undivided moieties of bis 
manors, lands, Sc. therein aſter- mentioned, 
grants the ſaid undividad moteties, (particu- 
larly deſcribing them,) together with all 
other his lands, tenements, and hereditaments in 
the kingdom of Ireland, habendum the ſaid 
_ undivided moicties before granted, together 
with all other his 'e/tate in the kingdom of 
Ireland, to A. to the ſeveral uſes therein 
after declared, and for no other 1% whatſo- 
ever; and then declares the uſes of the un- 
divided moieties only : Held, that the grantor 
did not intend to paſs any lands but the un- 
divided moieties. Moore v. Magrath. 9 


:2. The rule of law in reſpect of. the conſtruc- 


tion of deeds is, that. they. ſhall: operate ac- 
cording to the intention of the parties, if 
by law they may: And if they cannot 
operate in one form, they ſhall operate in 
that, which by law will effectuate the in- 
tention. Goodtitle v. Baile. 600 
Vide BaRON and FEEME. Us Es. de, 


D E. v TA 5 1 - N. 
| Pide INSURANCE; No. i. Iltis No. 
B wk 
DEVISE 


A 1 ABLE. '6+ 


DE VIS F. 


1. A er _ a ſon of which the teſtator ſup- 
poſed his wife to be enſient, when he ſhould 
be 21. years old; but if a daughter, then, one 
.ooiety of \ his.eftate. to his wife, and. the other 
moiety to his two daughters (there being one 
at that time) at the age of twenty- one; if 
either of the daughters die before that time, 


her ſhare to the ſurvivor; if both die before 


that time, both their ſhares to the wife in 


fee; if ſhe die, her ſhare to the daughters. | 


The teſtator died; the wife was not * at 
the time of the will, or at his death. The 
daughter died under age, and without iſſue. 

Ihe wife, ſhall tak e the who!? eſtate. Sta- 
tham v. Bell. Page 40 
2. One deviſes certain lands to truſtees, in 
caſe. bis perſonal eftate Hall not be ſuficient 
or the payment of debts, &c. in aid of it; 

and © all the reſt, reſidue and remainder of 
his real and perſonal eſtate to his wife. The 


_ perſonal eſtate proved ſufficient. —The land. 


deviſed in aid, pals to the wife by the reſi- 


duary clauſe.—So, if the perſonal eſtate 


had proved deficient in part only, . the wife 


would have been entitled to the remainder. 
\ Gpoodtitle.v. Knot. 


3. A deviſe of land in England is abies 
in a different light from a Roman will; the 
latter being conſidered as an inſtitution of 
the heir; the former, as a conveyance by way 
of appointmeut. 
2 One, poſſeſſed of three: ſpecies of eſtates in 
the county of H. vi. one by articles wholly 
— another executory in part, and a 
third (being an advowſorn) compleatly exe- 
cuted by a recent conveyance, deviſes to his 
wife as follows; All the manors, meſ- 
ſuages, advotaſons, and hereditaments in the 
county of H. for the purchaſe whereof 1 
have already contracted and agreed, or, in 
lieu there, the money ariſing by the ſale 
of myireal eſtate in the county of L.“ (with 
directions for completing the contracts.) 
The advowſen, the purchaſe of which was 


completely executed before the making of 


1 we. will, ſhall paſs to the wife. 
v. The Biſhop of Ii intan. | 


St. * 
94 


F. Deviſe to T. G. for and during his natural | 
life, ANG after. his deceaſe to his heirs and 


aſſigns tor ever, and, for want of fuch heirs, 
to T. F. his keirs and aſſigns tar ever. 


5 


Hariuood v. Goodrigbt. go. 


ER PRI NC IPAL 


T 


| ur v. Griffith. 
6. To make a deviſe of Hands 45 bee any 


limitation, a fee, ſuck a manifeſt intention 


the younger ſons died. under age, 
cur. — The eldeſt ſon and the three daughters, 


MATTERS. 


T. G. has only: an fa ate. tail, * 
g Page 234 


muſt appear, that the teſtator neart to 
give a fee, as may ſatisfy the conference of 
the court, in, Pronouncing, it ſuch, If it is 
barely problematical, the ruſe of law muſt 
take place. Roe v. Blachette 1:1 1; 235 


7. A deviſe to the teſtator's eldeſt ſon of 


200 l. allo to his three younger ſons C. I. 
and G. and their heirs, a, houſe. and cloſe. 
as tenants in common, when they rome at aze 
of 2.1 years ; alſo, to his wife a houſe, and 
after her deceaſe, the ſame to go to his three 
daughters and their heirs for ever. And 
his will further was, that if ANY of his above- 
named children ſhould happen to die before 
they came of age, and without ifſue, then 


their property and ſhare in any of the 


above bequeathed premiſes to be equally di- 
'vided among/t the REST of bis ſurviving chil- 
dren, ſhare and ſhare alike; The elde ſon 
was of age at the date of the will; two of 
Sc. Per 


are equally entitled with the younger ſon, 
to the ſhares of the deceaſed brothers, Dern 
v. Balderfton. 257 


8. One, ſeiſed of the lands of d and G. in fee, 


of other lands in B. and B. for lives rencu- 
able for ever, and of other lands under leaſes 
for three lives, with reverſionary terms for 
twenty - one years from the death of the 
ſurviving life in each; and being himſelf 
the ſurviving life in one, deviſes thus: 
Aud as to all my worldly ſubſtance, I give to 
my mother, my houſe and land of G. with 
the appurtenances, during ber natural life, 
clear of any deduction; and alſo my lands 
of C. (ſubject to a rent payable thereout) 
for life, without liberty of committing waſtz 
thereon; and after feveral legacies to relations 


(one of which was the heir at law,) he 
deviſes to his mether, all the REMAIN DER 


and RESIDUE of al his EFFECTS both REAL 
and PE RSONAL, which he ſhall die poſſeſſed 
of. — The mother, by this refiduary: clauſe, 
takes a ſee in all the teſtator's fee-ſimple 
eſtates, and the whole of his intereſt in 
the reſt of his real property; ſubje& to the 
char zes thereon, |, Hogan | v. * 299 

3 Dit- 


A TABLE er Tus PRINCIPAL MATTERS. 


9. . between the Raman law con- 
bers! p A and our law of deviſes. Ibid. 


be tamount to words of limitation. 
11. The diſtinction between words that de- 


c note only a di eſcription of the ff ſpecific eſtate, | 


N and words that denote the quantum in- 
ttetereſt that the teſtator has in it. Ibid. 
12. Effect of r, words in a will, 

what. bid. See No. 21, 22, 23. 


23. Real _ mean re Nager. Ibid. | 


Ibid. 
7 14. An 0 on that 0 teſtator firſt gave 
his mother only an ate for life, and made 
it liable to impeachm. nt of wwaſtr, is not ſuf- 
ficiently ſtrong to controul.the operation of 
ſubſequent words in a reſiduary clauſe, ma- 
nifeſtly importing an intention to give a 
fee. bid. 308 
15. Deviſe to truſtees in truſt for che uſe of 
the heirs male of J. A: and in default of 
ſuch iſſue, to the uſe of the heirs male of 
EK. A: and in default of uch iſſue male, to 
the uſe of all and every the grand-children of 
J. A. and S. M. as tenants in common. A 
codicil (bearing the ſame date as the will) 
directs truſtees to pay the intereſt and pro- 


5 6 Page 305 
10. Words of perpetuity in a deviſe, are an- 
Ibid. 306 


— 


Ibid. 


duce of his real and perſonal eſtate to the 


teſtator's wife S. A. and to the ſaid J. A. ; 


and R. A. during their lives, with ſurvi- 
vorſhip. Eight grandchildren of J. A. and 
S. M. were alive at the date of the will; 
u ninth was born before the teſtator died; 
twelve more were born after his deceaſe; 
and all in the liſe-time of R. A, who, as 
well as the deviſee J. A, died without iſſue. 
Held, that as the 21 grandchildren were al! 
alive at the death of R. A, all were equally 
entitled. Baldwin v. Karten. 309 
16. Diſhinction between an immediate deviſe to 
children, and a proviſion for them in mar- 
riage ſettlements, or a deviſe limited to them 
by way of remainder, or upon a contingency 
uncertain in event: The t only relates 
to children in Y at the time; the ſecond is 
intended equally for al the children of the 
marriage ; the loft extends to all that are 
in eſſe at the time when the deviſe weſts. 


bid. | | 314 
17. One deviſes thus: Al. touching my 


worldly eſtate, I deviſe the ſame as follows: 
I give to my wife E. M. 50. to be paid 
N 7 Fon ; 


£ 


yearly out of my eſtate * at 6 4. to 
my ſon T. M. and daughter Pl 54. each, 


to be paid twelve months after m  deceaſe, 


tem, to my ſons J. A. and R. . whom 
and ordain my, ole exe- 


I make my 


cutors, all my lands 4 and tenements e to be en- 


joyedandpoſſeſed auike.” —J. M. and R. M. 
are tenants in common, and take a a fee. ; Love- 
acres v. Bligbt. | Hage 352 
18. One deviſes ALL hi; gate, Kc. in, the 

counties of Gloucgſter and Taree eter and 

elſewhere in the kingdom of E lan to truſ- 
tees, ſubject to certain charges thereon, and 
limitations in his marriage ſettlement named; 
in truſt, to ſtand ſeiſed of the ſaid eſtates 
in Gloucefter and Worceſter or elſewhere, to 

certain uſes. His eſtates in G. and V. 

were the only eftates charged or mentioned 

in his marriage ſettlement. But he was 
alſo entitled to a revenſan of certain eſ- 
tates in the counties of Oxford and Wilts. 

Held, that this reverſion paſſed by the 

words elſewhere in the kingdom of En- 

gland: Freeman v. Duke of Chandos. 363 
19. Deviſe to S. S. and the hetrs of his body 

lawfully to be begotten, and their heirs for 
ever, charged with the payment of B81. per 

annum to M. S. during her life; but in 
caſe the ſaid S. S. Pall die without leaving 
iſſue of his body, then unto . G. and his 
heirs, charged as aforeſaid, and alſo with 
100 J. to F. B. within one year after . 
or his heirs ſhall be poſſeſſed of the lands 
deviſed. S. S. takes only an «/fate tail. 
Denn v. Shenton, 10 
20. One deviſes a reverſion to has right heirs, 
and afterwards gives all the reſidue and re- 
mainder of his real and perſonal eſtate to 

A. B. in fee. The reverſion does not paſs 

by this reſiduary deviſe. Doe v. Saunders. 

| 420 

21. One deviſes, © as ts all ſuch worldly eftate 
as God has endued me with, I give as fol- 
lows: «I deviſe all that my freehold meſ- 
fuage, hing in E, to MH. R. G. R. and 

T. R. equally,” And afterwards, amongſt 

other legacies, he gives ten ſhillings to 

his heir at law. The deviſees, notwith- 
| ſtanding the introductory words, and the 
diiſinheriting legacy to the heir, take only an 
eſtate for life, and are, tenants in com- 

mon. Den v. Gaſtin. * 657 

"2 3 22. 10 


f1 
I _—_ 


225 To make ſuch introductory words (No. 


© & ma 


11507 1 71 


Lid. ie 
2 3. Thee court will make great uſe of the in- 
5 ttoduci 


Aeneon of the teſtator, and in favour of cre- 


dirots, « to make a real eſtate liable to debts. 


Bil. | . | Ibid. 
AK 1 give, to one in . ſimple,” or © all 

my ellate,” are tantamount to words of limi- - 
1 tatibn. "Thid. 5 Ibid. 


2 5. Oise deviſes his Jands to his brother for 


TILE. 


ingen it e e ee to the firſt 
1 ather ſons of his brother in tail male 
ee remainder ito his brother's 
eg dayghters | in tail; , remainder to his four 2 


oY | ters and 4 niece for their lives, ſhare and ſhare N 
lte ar! tenants in common, and not as joint- 
gh tenants, remainder to. their ſons ſucceſſively 
in tail, remainder to their daughters in tail; 


| "reverſe on to bis own night: herrs. Then bi 
deviſes to another: ſiſter, only a ſmall an- 


nuity. The four ſiſters and the niece take 
A everal eſtates for lite, with ſeveral remain- 


diert to their ſons and daughters: : And there 
ate no croſs remainders. ; Pery v. White. 
: 777 
26. One deviles to his two ales and his 
fitter, and the heirs of i their bodies, as tenants 
in common, and not as joint- -tenants, and 
for tant of fuch Me, to his own right 
-hnirs's* And then gives all the reſt and re- 
ſidue of his goods and chattels, as well 
real as perſonal, equally beuween his ſaid 
| brothers” and ſiſter, ſhare and ſhare alike. 
Te deviſees take cre remainders. Phi- 

. pard v. Mansfield. 797 
27. By a deviſe, of all that the teſtator's a- 
nor of C. Sc. and alſo all that his capital 
meſſuage, and all and every his lands te- 
nements and bereditaments whatſoever, ,- 
tuate and being in 'or near P. P. or ELS E- 
WHERE in the county ef Glouceſter, to his 
executors, upon 75 ft to ſell and divide 
the money equally 3 his younger 


children; a remote reverſion in fee, in ano- 


ther aste in the county of Gloucefter, to 


which the teſtator was entitled, after three 
eſtates tall, was held to paſs to the truſ- 


* 


3 v. Atlyns. 


1 4 


tees. 808 


21.755 operate as an enlarg. ment of a deviſe" 
oer lands, without words. of limitation added, 
bey Spe be caunected With eh deviſe. 
: Page 660 


on of a will, in favour of the clear 


1 


—_——— 


5 


Vide CORPORATION. 


4. But the true owner may ele? to 2 it a 
_ dilieifin, 


A, TABLE (05: THz PRINCIPAL MATTERS. 


K 


28. A * AED deviſed a malls and lands 


to her eldeſt daughter 4, and the heirs of 
Her body for ever, and for want of ſuch iffue 
to her 2d, 3d, and Ath daughters ſucceſ- 
ſively in tail, charged and thargeable never- 


theleſs with 1804. to be levied- out of the 


firſt annual profits, and to be divided equally 
amongſt the three. younger :daughters:: And 
that the executors ſhould fart jeifed of the 
ſaid meſſuage and lands, from the deceaſe 
of the teſtatrix, for fo long tie as they or 
their aſſigns ſhould have ra; ed the ſaid ſum, 
or fo long as until the ſame ſhould be diſ- 
charged by the ſaid A. or her heirs And rom 


and immediately 2 fter the raising, Sc. or 
other payment of the ſaid ſum, by A. or her 


heirs, then that A, and her heirs ſhould en- 


joy the faid meſſuage, Ic. for ever; only 


allowing the three younger daughters and 
a couſin, the uſe of ſome rooms, till they 
were married. Held, that A. took only an 
eſtate tail. Hanſon v. Blles. Page 833 


Vide REMAINDER, No. 1, 2, 3; TEN ANT 


in Common, No. 2. 


DISCHARGE. 


Vide ArResrT, No. 2, 4. 


DISCONTINUAN CE. 


1. Cannot be worked by a ſecret feoffment 


by tenant in tail under a naked poſſeſſion. 
Doe v. Horde. 702 


DISFRANCHISEMENT. 
Ne. 5, 8, 9. 


DISSEISIN. 


1. Poſſeſſion under a judgment in ejectment, 


can never amount to a %u of the free- 


held. Doe v. Horde. 701 


2. But ſuch poſſeſſion (No. 1) enutes, ac- 


cording to the right of the party recover- 
ing, waether it be a right of frechold in 
poſſefton, in tail, or in fee. id. Ibid. 


3. A fecret feaffment under a naked poſſeſſion 


by tenant in tail in remainder to the mere 
intent to make a tenant to the præcipe, 
cannot work a diſſeiſin to the advantage of 


the feoffor. Thid. 702 
Ilid. 16:4. 


10 KN DIS. 


7 1 T 


A TABLE of 
bDisraEss. 


1. Goat de made for the toll '& goods | 
fre udulexthy, ſold out of a market to avoid 


the toll. But the. party injured muſt bring | 
a 4 8 aftify on e caſe, Blakey v. Dinſ- 
. Page 661 


3 
ECCLESIASTICAL COURT. 
Vos Pari ufd. — 
EJECTMENT. 
1. A man ſhall not defend himſelf in it, by an 


eſtate which makes part of the title of the 
leſſor of the plaintiff. Hart. v. Knott, 46 
If the leſſor of the plaintiff be an infant, 
and the guardian undertake for 09/5, it is 


5 fufficient. Auony maus. 128 
Ihe leſſor of the plaintiff ; in 1 ejectment, 


' ſhall not be permitted to defeat a % 


 lemn deed under his own hand, covenant- 
ing that the defendant ſhall enjoy the pre- 
miſes, and for further aſſurance. Good- 


title v. Bailey. 597 
Vide Norick, No. + Tivfrz No. 2. 
ELECTION., 


1. Where money i: is given to be laid out in 
land, or governinent ſecurity, a common perſon 


has his election; but a charity has not; be- 


cauſe one r is unlawful. Foone 


v. Blount. | 467 
Vide CoRroRATTON, No. 10, 11, 12, 13, 
5 14 15, 16, 7. er ot 0. 7. 


E M B A R 00 O. 
2 baron. | : = 
| auf 


i Conſiders t that which is to be done, as if it was 
done, c. Foone v. Blount. 
Vide Powers, No. 4 


E RR OR. 


. On a vrit of error from the V ing's Bench, 
in Ireland, only a tranſcript of the record is | 


ELECT OR. ELECTED. | 


467 


þ 


THE PRINCIPAL MATTERS. 


| 


ſent over to the B. R. in England; and if 
the judgment be affirmed, ſuch tranſeript 
is ſent back by writ of mittimus to the 

King's Bench in Ireland, and that court 
muſt iſſue the ſubſequent proceſs. Vicar: 
v. Haydon. eee 843 
. So in a writ, of error from the B. R. in 
England to the Hor, fe of Lords, only a tranſ- 
cript of the record is ſent up ; and when 
remitted, the King' s Bench awards i execu- 
tion. bid. 3 He Ibid. 
But on a writ of error from & ES 
though a tranſcript only is removed into 
the King's Bench, the latter may award exe- 
cution. Did. I zid. 


G29 


ESCAPE. 
Vide Ev1DENCE, No. 3. 


ESTATE hos bs in tail, or riſer. 
Fide DEvISsE. | 


EVTCTION. 


rau hear, No. 1 2. dos SL 


E V 1D EN CE. 

1. In an action upon a wager whether a de- 
cree of the court of Chancery would be re- 
verſed on appeal to the Houſe of Lords, a 
copy of the reve;/al is ſufficient evidence, 

_ without producing the minute book itſelf , 

and ſuch copy need not be on amps; nei- 
ther is it neceſſary, on the trial of ſuch an 
action, to ſhew the previous proceedings: 

Proof of the decree, and of it's being re- 

verſed, is ſufficient. Jones v. Randall. 17 
. Paroj evidence muſt be let in to explain 
the intent of the teſtator in cancelling a 
will. Burtenſhaw v. Gilbert. 53 
In debt for an eſcape againſt the ſheriff, 
the indorſement of non eft inventus upon the 
en. fa. is ſufficient evidence of it's having 
been delivered to _ Blateß v. N 
? b 

4. A legal arreſt muſt be proved i in fuch 

h action (No. 3 .) Bid. bid. 

5. The dallitrs nanie endorſed on the writ 
is ſufficient evidence, that he was author: Jed 
by the ſheriff” to arreſt, without proving 
the warrant. Lid. e e 

3 | "2 he 8 


A TABLE or 


6. A ſentence of expulſion (unappealed from) 
given in evidence on an indiftment for 


aſſaulting a fellow commoner of Queen 
College, . Cambridge, by turning him out of 


the garden, is concluſroe for the defendant; 
and, conſequently, evidence on the part 
of the proſecutor, to prove the irregularity 
of ſuch ſentence, is inadmiſſible. Rex v. 
Grunden. 8 
* Evidence of an order of reſtoration of a 
burgeſs, together with proof of his having 
acted as ſuch, is ſufficient to ſhew that he 
3 a, burgeſs de fatto, without proving that 
| he was auall admitted. ers verſus 
Regem. | 502 
8. An order of is of a voter illegally 
disfranchiſed, relates to the original right, and 
may be given in evidence to ſhew that his 
vote at an election ought to have been re- 
ceived; though ſuch election were had, 
prior to the date of the order. bid. 503 
9. General declarations of a parent are good 
evidence after his or her death, te prove 
that a child was BORN before marriage; but not 
to prove that a child, born in WEDLOCK, 
is 4 baſtard. Guedright v. Moſs. © 591 
10. So, the anſwer of one of the parents to a 
bill in Chancery, is admiſſible to prove 
| ſuch birth: For it is not like offering 
2 depoſition or an anſwer in evi- 
_ dence, againſt a perſon not a party to the 
original ſuit: But it is offered only as 
evidence under her hand of her having 
made ſuch a declaration. 1bid. 594 
11. So, parents may be admitted to prove 
the fa? of the marriage on a queſtion 
en the legitimacy of the child. Mid. 
| 593 
421 Hos. not to prove non-acceſs. Ibid. 594 
13. Tradition, is evidence in queſtions of pe- 


: » digree, id. | Ibid. 
A So are circumſtances that how illegttimacy, 
Lid. „„ | Bid. 


15. 80 are ag entry in 2 family Bible, an 
. inſcription on a tombſtone, or a pedigree 


; hung up in the family manſion. Ibid. Teid. | 


; NY How far. ofleſhon on twenty years is 
evidence of a fee, and when it may be 
preſumed. Deun, cx dim. Tar tuell v. Bar- 
ri Ae e 121 1 . $595 
AZ dndecepcy of *qvidence is no objection to 
its being received, where it is neceſſary to 

the deciſion of any civil or criminal right. 


% 


Da Cila v. Jones. 3 


. 


| 


THE ER FNGEFAL 


| 


MATTERS, 


7 (7 


18. Secus, if it ariſe upon a voluntary waver. 
between two indifferent perſons: as, upon a 
wager coffeerning the ſex g of a third perſon. 
. Pape 736 

19. In a queſtion upon the cuſtom of tithing 
in the pariſh of 4, evidence that ſuch a 
cultom exiſts in the adjacent pariſhes, is 

not admiſſible. Secus, if the cuſtom be laid 
as the general cuſtom of the whole counts. 


Furucaux v. Hutchins, © 807 - 


EXCEPFIONS. 


Jide BILL of ExctyTrTioNns, 


EXCHANGE. Lo 


75 de BILL of EXCHANGE. 


. 


1. The bounty allowed on the exportation 


of ſtrong beer by ſtat. 1 G. 3. c. 7. ſeft.. 6. 
(which refers to ſtat. 11. M c. 12) 
muſt be governed by the price of barley at 
the port where eæxported; and met by the 
average price throughout the kingdom. 
IA hitbread v. Brookſbank,  » | 
Vide ACTION, No. 1. Bounty, No. 1, 2. 


EXE CUT Fon. 

Vide Bair, No. 2. ERROR, No. I, 2, 3. 

WARRANT of ATTORNEY, No. 2. 
E XECUTOR. 

1. On a per/onal demand againit an executor, 
there can be no judgment de louis teſtatris. 
Hawkes & ux. v. Saunders. 289 

2. Having aſſets is a ſum̃cient conſideration 
for a promiſe by him to pay a legacy. Lid. 

. 290 

3. Declaration, that G. S. by wil! bequeathed 
a legacy to the pla int i, and made the defer;- 
dant executrix ; that ſbe proved the will, and 
had aſſets ſufficient to pay ai! aebls and legacies, 
and by reaſon-thereef became liable to pay the 
legacy, and being ſo liable, promiſed, Sc.“ 
is a declaration againſt the defendant in 

Her awn right; and therefore the plaintiff” 
cannot take judgment de bonis te/tataris. Ib. 

| 292 

4. Put, if %, be proved (or admitted) and 


an aſſent of the executor to the legacy, 
722 judg- 


66, 9 


3 — 
— re ů ů ů ů ——ũ— ee een 
TS. 
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een 
jud ment ina be given, on ſuch a declara- 
i 8 


ration, de bonts proprits.; j becauſe, having 
aſſets is à ſufficient conſideration. Hawkes | 
et ur. v. Saunders. Page 293 
5. Quære, Whether, without ſuch ent, 


(No. 4.) he could be compelled by an ac- 16 
292 


tion at law to pay it. 46:4. 


6. What actions ſuryive againſt an executor. | 
275 


Hambly v. Trett. 
7. Diſtinction, as to actions . ſurvive 
- againſt an executor or die 01th the perſor, 
on account of the cauſe of action, and which 


ſurvive, &c. or die, &c. on accout of the 


form of action. id. Ibid. 
8. Where the cauſe of action is money due ; 
or a contract to be performed; gain or 
acquiſition by the labour or property of 


another; or a promiſe by the teſtator 
expreſted or implied, the action ſurvives 


* 


8 againſt the executor, Secus, if it be a fort 
or ariſe ex delicbo, ſuppoſed to be by force 
and-againſt the peace, or where the plea to 
the action muſt be, that the t:/ator was 


not guilty... {48 | Tbid. 
1 Aerion. No. 7 Aesuurerr, No. 4, 


"EXEMPTION. 


Tide IuPRESSTIN G SEAMEN. » 


FACTOR. 


FACT OR who is ſurety (ima bond) 

for his principal, has a lien on the 
price of.the goods ſold by him for his prin- 
cipal to the amount of the ſum he is bound 


for: Drinkwater v. Goodwin. 251 


2. It is a general rule, that where a factor 
who is authorized to ſell goods in his o i 
name, makes the buyer debtor to him- 


e; though he is not anſwerable to his 


principal for the debt, if the money be not 


Fo paid, yet he has a right to receive it, if it 
is; and his receipt is a diſcharge to the 
buyer. Id. > 95-6 
3. He may compel ſuch payment (No. 2.) 


1 by an action: and it would be no defence 


in ſuch aden for the buyer to ſay, that | 


the principal was indebted to him in more 
than that amount. bid. Ibid. 
Vide INDEMNITY. ASL I AOL 


+ ud“ 


FALSE. IMPRI SONMENT. 


% *4 v 
* Y:“ ' 
3 


Vide TRESPASS. 


Tr x 8 


A TY 1354 


5 Tf a an offender convieted | in B. R. vive 


ſentence to be ſet on the pillory in a dif- 
ferent county, the profecutor is not bound 
to pay the tipſtaff any fees, or even the 
neceſſary expences of carrying the offender 
.thither. Rex v. Choy fey. HSI +126 


FEME covert. 
Vide BARON and Feme. 


FEO FFMENT. 


1. The nature and operation of ene of 


old, attended with livery and actual tranſ- 
mutation of the poſſeſſion from one man 
to another. Doe v. Horde. yon to 704 
2. The nature and operation of a ſecret feoff- 
ment, with livery in frm only, te the mere 
intent to make a tenant to the præcipe, by one 
who has not a right .to ſuffer a recovery. 
Bid. fp Ibid. 
2. No tranſmutation of the poſſeſſion paſſes 
to the feoffee by it. But he is a mere in- 
ftrument of form. Ibid. © Did. 


4. It conveys no eſtate, nor will hte? law 


carry it into execution, to the Pryor of 
of the rightful owner. _ Thid. 


FICTION. 


1. A fiction of law ſhall never be ac 
ſo as to defeat the end ,for which it was 
invented; but for every other purpoſe it 
may be - contradicted... 1/s/t5n v. Fabrigas. 


SET] 
Jide WRiTs, No. 1. 


N. 


1. In proving it, you muſt ſhew that the 
conuſor was in poſſeſſion, or had received 
622 


221 


gd. 


Doe v. Williams. 


rent. 


NAT a | 
? I. * 8 % - 


» 
+ SDS 6 


FOREIGN LAWS. | 


— — IE 


1. Muſt be roved as facts if a queſtion 
ariles on their exifferce. | Aoſtyn v. N. 
brigas. | Hage 174 | 


FORFEITURE. 


Vide ACCEPTANCE of RENT. CovENAN T, 
No. 7. PExAL Tv. | 


! ot #1 PRA; WD, 
'T, The ſtatutes 13 Elz. 85 5. and 27 Eliz. c. 


4. cannot receive too liberal a conſtruction, 
or be too much extended in ſuppreſſion of 
fraud. Cudogan v. Kennett. 434 

2. But ſuch a conſtruction is not to be made 
in ſupport of crediters, as will make third 
perſons ſufferers. lid. 1bid. 

3. If a tranſaction be not bend fide, its being 
for a valuable conſideration, will not alone take 
it out of the ſtatute; nor even in ſome cates 

a change of poſſeſſion. Lid. Ibid. 

4. Thus, the purchaſe of a debtor's goods, 
knowing of a ſequeſtration by Chancery, or 

of a judgment and execution, though made 

for a valuable conſideration, is void. id. 


GE EY | bid. 
5˙ Poſſeſſion of goods is evidence of. fraud, Se- 
cus of a leaſe. Ibid. | Thad. 


G5 The ſtatute 27 £1/:z, c. 4. does not go to 
voluntary conveyances, merely as being vslun- 
tary, but to ſuch as are fraudulent, { See 

No. 8.) id. | Ibid. 

7. The circumſtance of a man's being in- 

debted at the time of a voluntary convey- 
ance, is an argument of fraud. The queſ- 
tion, therefore, is, Whether it was done 
bond fide, or to defeat creditors. Toid. 435 
8. To make a voluntary ſettlement void againſt 
a ſubſequent purchaſer, within the ſtatute 
| 27 HENz. c. 4. it muſt be covincus and frau- 
* dulent, not voluntary only. Doe v. Rout- 

edge. 705, 708. 

9. A purchaſer, to entitle himſelf to the ꝓro- 

tection of the ſtatute 27 Elis. c. 4. againſt 

a flaudulont ſettlement, and to /et it aſide, 

muſt be a, purchaſer bong fine, or for good 

cen Heration, as mar} ge. Loid. e 

10. But Ke riced not be a purchaſer for money. 


5574. ; id. 

Jia Assuurstr, No. 2, 3. SETTLEMENT, 
„ p 4 | 
No. 3. 


| 


7 4 7 & % 
; 41 a of 


GA 7 
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Vide Cor yrgorp, No. x, 2 


5 . 


G. 5 
GAME. 
Lips DEcLARATION, No. 5 


GAMES, 


I. Playing at bowk, -out of Coriflmas, ſubjects 
every lavourer, to a penalty of 205. by 
ſtat. 33 Hen. 8. c. 9. ſect. 16; but does not 
make ſuch offender puniſhable as an idle and 
diforderly perſon, under ſtat. 17 Ges. 2. c. ' 
Rex v. Clarke. Page 36 


GAMING. 


A foot-race is a game within the ſtat. 9 
Anne, c. 14. therefore any wager upon it, is 
void; and one perſon running alone ( againſt 
time) is a foot-race, within the ſtatute. 
Brown v. Berkeley. = 281 

Vide WAOGER. Jide Assuursrr, No. 


13, 14. 


GRANT. 


Vide PRESUMPTION, No. 1, 2. LIMITA- 
TION, No. 2. 


HABEAS CORPUS. 


1. \ N information, gu tam, on ſtat. 8. C. 


1. c. 7. for a fraud in weighing and 
packing butter, exhibited (by virtue of the 
faid ſtatute) in the ſheriff court at Pork, 
may be removed into B. N. by hab. cop. cum 
canſd. Hartley qui tam v. Footer, 52 3 

2. A writ of habeas corpus, if not ſigned by a 
judge, need not be obeyed. Rex v. Rog- 
dam. „„ ͤĩ—·²wP C 672 
2. A writ of habeas corpus ad teſifeandum, to 
bring up a ſailor on board à ſhip, who is 
not d tained there as a priſeuer, ought nat to 
10 L be 


3 4 


— —— 
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be granted, without an aidavit, that he has 


been ſerved with a Jubpeena, and is willing 


to attend. Ibid. "Io 80 
SEO THTYLO? 
HEI R 


$9 > wa. * 
5 0 CH - IQ * 1011 


15 Aus beir iat law, . Sg difinherited ? 


by the plalneſt intention apparent on the 


face of the wil unleſs the aſtate is com- 


pleatly diſpoſed of to at: ak elle. Denn 


V. Caſtin. 03 brio [ 10 10 Dit 10 21 661 
Vu. an 138. 8 3s 2 is. 2 Tor 
10 a w 55 . : 


1. Muſt, in a preſentment, be ee to lĩe 
in the pariſh v otherwiſe, the 'pariſh/ is not 


dound to repair. Rex v. Inbabiturts of Hart- | 


'TII- 


(ur N 10 j2© t 


2 3 11 3 A 
The power of two Juſtices -under ſtat. 


w__ 3. c. 78. f. 16. to order any high- 


way to be widened, extends to roads 
repairable raticne te tenuræ; and upon diſ- 


obedience to ſuch order, the | party may 
either! be proceeded againſt ſummarily. u un- 


der the e or by h Rex. v. 


18 19063911 


44 0iftiag e 


H U N D R E D. aide Consrabe. 
BY ANY 


1 £9 IDENTITY.- 


2 SLE 4* 


money « Ox or. notes, if it can be traced, £ 


* 
O1 entitle the true owner to main- 


tain aſſimpſt againſt; a third perſon, into 
whoſe hands they hare. * mald fide. | 
197-200 


Glarke v. Shee, et al. 
* . No. 4. 


2 Ob: 4 
f 


8 0 e Ss 


Wie 


r 
9 20 


The ſtatutes of Jeofails extend to RIP actions, 


though not to criminal proſecutions.” Atche- | 


9g 0 110 Of 23618 
IT MPL re A A 11 ON.” 

20. Head 29548 310 

1. Where lands. are A without words of 

limitation, and the lands are charged with a 

groſi ſum, the deviſee by implication of law 

takes 


N 


n ** 


3 


648 


e 


x 


1 


a fre; becauſe the manifeſt intent of | 


* 


the teſtator being deciſive, andi no technical 
0 Form of words neceſſary, to expreſs it, the 
certainty that the teſtator muſt m gn 
bounty to his deviſce is ſufficient to 1 
the want of a formal limitation, Doe v. 
Fylaes. 1 Page i 1 
2. But where an expreſs: eſtate for life, or an 
expreſs eftate tail, is given in terms, no ſuch 


43 


implication - can ariſe from ſuch charge 


e . K nge bid. 


4 17 7 * 
* [1 3 . .b} 181 * 


INDEMNITY: dringle 18 


W 5 
; It i is not in the power of any man. %s "oY 
election, to vary the rights of two, other 


contending parties. And therefore, if after 


giving notice to ſuch perſon to hold his 
hand, and offering him an indemnity, he 
takes upon himſelf to decide the right, he 


5 himſelf anſwerable to the true o n- 


Drinkwater v. Goodwin. | 255 

2. K or this reaſon, thougha purchaſer of goods 
from a factor, has a right to pay him the 
money and be diſcharged ; yet, if the prin- 


cipal and factor have a diſpute, the buyer, | 


with notice of ſuch diſpute, and an indem- 
nity offered him, has no right, to. prejudice 
the title of the prineipal. Ibid. ; 


I ND ICT ME N - i 


1. Knowingh expoſin ing to 2 and Ming wrought 
gold under the ſterling alloy, as, and for, gold 
of the true ſtandard weight, is net indict- 
able in a private perſon : the ſtatutes relate 
only to goldſmiths.—And it is not àa common 

lawoffence, being way” a ere heut. 
| Rex v. Bower. 323 

2. An indictment conſiſted of two counts; 
one for a riot, the other for an t; and 
;the} jury indorſed i — on the Mt, and 


Fant t 


Mb Rex v.  Fiddbouſe, | RIP 325 
Vide VARIANCE, No. a, 3. Fi | 5 10g 
IN. D. 0 R $ E . 

2 B A of Exchange, No. * bee ee 


Debror, No. I. e No. 1. 6 $2 


* 
18 


12776 93 * 
” J * x i * A : 01 8 


E 


3 INFANT. 


3 Lid. 


5 


though. 1 not ori in ein of age. Rex v. 
„ % we Serb dbe Page 226 | 
Vide Pee 2 3285 


INFERIOR Coir. 


ul ON em! 
1. Juſicaticn.(to an action of aſſault and falſe. 
impriſonment) by proceſs out of an inferior 
Court, ſtated, © that the plaintiff below levied 
bis plaint in a plea of treſpaſs on the caſe, for 
a cauſe of action ar: if ng within the Juriſdiction 

f the court: And held good, without ſet- 

ting forth the cauſe of action, or that the de- 
fendant became” indebted within the juriſdic- 
1b. Notoland v. Veale. 18 
2. Formerly, nothing was preſumed in favour 
of the regularity of their proceedings, nor 
could they be ſet out with a taliter proceſſum : 
bat theſe objections have of late years been 
over=ruled. ' Ibid. © 1 109 
3. If the caufe of action does not ariſe within 
the juriſdiction, the defendant muſt avail 

_ of it by plea in the court below; 
if not alledged in the plaint to be 
with che juriſdiction, he mult bring error 
or falſe judgment. lidl. Es 
4. Where the capias (from the court below) 
is under proceſs of execution, it needs not 
be ſhewn in the juſtification, that the precept 
1045 returned; otherwiſe, when it is under 
meſue proceſs. 154d. f 25 3 Ibid. 
5. Ihe court was held from thr be e weeks to thres 
ib cel zt and, the writ was, to have the body 

at the next court generally : It is good, and 
a. day certain need not be ſhewn. bid. 

- 210505 ont ie Dvi};ii fo": | 21 


IN FEORMATTOx. 


1. Sia information may, by leave of the court, 
be exhibited under the Triſh ſtatute 19 Geo. 
2. c. 2. fed. 4. againſt different perſons, 
and againſt the /me perſons, for uſurp- 
ing different franchiſes; and there is ue ne- 
cellity to fate ſuch leave upon the record. 
Hmmers v. Regem.. i 7 8 489 

Vide ARREST of Judgment, No. 1, 2. 
LiBEL, No. 1, 2, 3, 4. QpaRTER SEs- 
$19N$,*Not-1% PENALT v, No. 1, 6. 


A TABLE of TUT PRINCIPAL MATTERS. . 
J od orc ond 5 
Cui 95 - Utica a burgels 'of Port nouth, 


0 


facit de. 13 .. 0. V de 9 noed 


INSOLVENT 2 


1. An indorſee of a promiſſory note, payable 
three months after date; may be diſcharged 
under an inſolvent act which takes place 


before the three nnn are e ori- 


man v. Leale. 10 Dat Hage 22 


2. So may the — of a bond en e . 
for payment of money at a future day, 


though the act took place before the day 
limited by the condition for payment. Pa- 
get v. IV heat. (in a note) 23 
3- Under the tat. 16 Geo. $f 38. 2 debtor 
ſhall not be diſcharged of any debt con- 
tracted after the 22d of Fanuary 1 776, | 
though it was contracted before the defend- 
ant hg ot Ernft v. Sciaccaluga. 527 


INSPECTION. 


1. Perſons empowered by frat. 2 6: 3. r. 15. 
to inſpect the entries of freemen, have a 
right to inſpect ALL books." part, Sl. in 
which the admiſſions of freemen are en- 
tered. Schuldam v. Bunniſs. . Bo 192 | 


INSURANCE. 


I. If a ſhip inſured at ns from Jamaica, | 


warranted to have failed on or before a 
certain day (with return of part of the 
premium, in caſe of convoy) fail on or 
before the day from her port , lading, with 


all her cargo, &c. on board, to the uſual, 


place of rendezvous at another part of 

iſland, for the ſake of joiniug convoy there 
ready, it is a compliance with the war- 
ranty, though ſhe be afterwards' detained 


2 by an embargo beyond the day. And 


though ſuch place of rendezvous be out 
of the dire courfe of tlie Voyage, it is 7:9 
deviation. Bond v. Nut. 601 
2. Upon a policy at and from ſuch a port 
to e other port or Place Whatſoever 


ed free from e pee, * ritk, is entire; 
and therefore, if once begun, there ſhall be 
nb return of premium. Tyre? vor Fletcher! 
. uud i 036 net 5 bag 666 
| 1 21 3. Thore 


- 


2M; 82 
rr — 
* . 


I — — 
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7 44 - — > 3 2 — 7 7 Fa 7 


3. There are two general 1 


ſoever cauſe it may be cle the premitm 


11; hall be returned. bid. Pte 668 


1 63 are bst whetever. the rid has | 


onte begim, though it ceuſe immediately 
after, there ſliall be 7 eee or re- 
Aren mere ö 9086-14 id 
5 In a policy upon a 1 ur debe months, 
with an exception of fhicide, the riſk is en- 
tere; and if the party put an end to his 
exiſtence the next inflant, there ſhall be 
79 apportionment or return of premium. 
Ibid. 669 
6. Quere if in a policy upon a ſhip at and 
from ſuch a port, warranted to depart 
on a day certain, the riſk and contract 
are not diviſible; vis. one riſk during the 
ſhip's ſtay in port, and another after her 
departure on the day. 70 
7. Upon : a policy. at and from Ts to Ha- 
. lifax, warranted to depart with convoy from 
Ponal, the contract and vit are di- 

1 . ble, wiz, from Lene aan to Poriße nouth is 


* 


Ar ne coftkingeney; - from \ Part], nouth to Ha- 
TEAS ifax Wit convoy, is FLY Therefore, | 


hee the Thip departed” from Portſmouth 
without convoy, by which means the e- 
rond riſk did nt begin, it was held there 
ſhould be a return of premium. 669 
8: IH iis, warranted to fail on or before 
0g . particular day, de + K from ſailing 


1 21 


rr. with." 


755 ance muſt be literally and Arie) complied 
with. Pauſun v. Walon. | 785 
10. A repreſentation to the underwriter need 

only be jub/tantially performed. bid. Ibid. 
11. But if % in a material point, it will 
avoid the policy. And in that caſe, a miſ- 
repreſentation to the firſt underwriter, 
will affect the policy with reſpect to all the 
ſubſequent underwriters, 75d. 
12. Diſtinction exemplified. —In a lifa policy, 
if .a man warrants another to be in £aod 
health, knowing he is 2% that will not 
avoid the policy, becauſe he fakes the r;/+ 

4 Fer himſelf. , Ibid, 1 $ Silas 88 


But if there is no warranty, and he ſays 


; &,the* man is in good health,” hnowiz 7g kim 
- be fs, or knowing nothing about his ſtate 


"a . 3 


w herexer tire xiſk has nat legun, to whats j.,...the policy... {bid, . 


24 Secus, it not bing whether, the Party 


| Vide TENANTS f in common. "IRE 


Tete v. 2 bit: mere. 78 4, | 
9. A warraity inſerted in a policy of 3 


45 So in cafes where ithe court, 7 . 


78 6-8-9 


1 
"of pes © it 5 a e 1 t uff avoid 
2800 age, 788 


8 et: or - ſays, e * bei is 


Jide WAGER, No. 3, g. 'L 611 


JOFNDER: 4 Jan. 


1. An action on ſtat. 3 Ges. 3. c. 15. for re- 


fuſing inſpe&ion: of corporation: books will 


lie againſt the bailiff,, #5 of A borough 


jointly, if more than eur; though the Words | 


of the ſtatute are in the ſingular kumber 
| ball &c. ay v. Brin tf. 051 


4 g { 
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JOURNALS... 


1. Copies of the proceedings of achti en- 


tered upon the journals are evidence, and 
need net 25 Kempel. 92.570 V. Randal. 


ai 18 
8 


. 211 


111 
134 #3. 


5 85 NE Y MA A5 


1. Treſpaſs lies by a maſter for ſeducing his 


journeyman from his work, as for any other 
e Hart vs, Aliridge. 38 
So, if he be. ln ral by the piece. 
Ke 1 tts cd b 55 


11073 


ben N 


1. In debt for a penalty, for non- performance 


of covenants, judgment on demurrer may be 
entered up for the penalty, in lice manner 
as before the ſtat. 8 & 9 Hill. Z. 11. 
but then it can ſtand only as a ſecurity 
for the damages ſuſtained. Godwin v. Crowle, 


357 


orders a judgment to be given as a ſccu- 
5 Ibid. iz 15t 250359 


3. If upon an information filed by the At- 


torney General againſt ſeveral defendants 
for a feveral. offe NCe, all the defendants be 
found guiſty, a motion in arreſt of judg- 
ment by all is proper. MRex v. Clarke. 

* 7 5 2.7Q18, 12 


4. Seruh, Wet fach Py Ut (No. 3.) 


charges a © xo W 2a Weesen the At- 


© «tOfney 


3 
1 
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torney General may enter A noli proſegui 


. one or more. 


. Cha No. + JERORSs and Jury, 
. 1. 


JURISDICTION. 


1. If treſpaſs and falſe impriſonment be brought 


_ againſt a governor appointed by letters pa- 
tent under the crown, for wrongfully im- 
priſoning the plaintiff during the term of 


ſuch defendant's acting as governor, the 
King's courts in England can alone have 


juriſdiction: Becauſe ſuch governor is in 
the nature of a viceroy ; and therefore Jo- 
cally, during his government, no civil or 
criminal action will lie againſt him. Ae. 
tyn v. Fabrigas. 172-3 
2. Such offence alſo (No. 1.) is a ſpecies 
of abuſe of the authority delegated to 
him by the letters patent: And therefore, 
cognizable only in the King's courts : For 
no queſtion concerning the ſeignory can 
be tried within the ſeignory itſelf. 1:4. 

| Ibid. 

3. If juriſdiction be given by ftatute to a 
ſuperior court of common law to try a new 
offence created by ſtatute, the proceed- 
- ings may be removed into B. R. by ha- 
. beas corpus, certiorari, or writ of error, un- 
leſs expreſsly taken away.—Secus, if the 
ſtatute preicribes a ſpecial juriſdiction, 19t 

. known to the common law, Hartley qui tam 


v. Hooker. 524 
Vide ABATEMENT, No. 1, 2. Enron, No. 
] =O 25 2 


JunoRG and JURY. 


4. . Juilgment upon a writ of enquiry ſet aſide, 
. becauſe the jury were returned by the at- 
' - torney for the plaintiff. Baylis v. Lucas. 
2. With regard to the ſtriking out the twenty 
four from a ſpecial jury, vide Rex v. Hart. 

uf to in © een 412 


\ JUSTICE of PEACE. 


7 Tia 9 1 
„No,, 3 RATE, No. Ig 8. f 


4 


122 


Rex vv. Clarke. ' 
Page 611-12. 
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JUSTIFICATION. 


1. There may be caſes in which A governor 


of a garriſon may have a juitification, in 

time of war, which he would not have in 

time of peace. Moftyn v. Fabrigas. P. 173 

2. Whatever is a juſtiſication in che place 

where the thing is done, ought to be a 

_ juſtification where the cauſe is tried. IId. 

175 

INFER10R Courts, 
No. 1, 4. 


K. 
1 N10 


HE King may grant the duties of 
a port to a ſubject, in conſideration 
of repairing the port. The mayor of Hull 
v.. Horner. 108 


2. The King in council can no otherwiſe | 


puniſh any of the governors of his foreign 
poſſeſſions, than by removing them, and 
taking away any commiſſions which they 
may hold, during his pleaſure. Meyn 


v. Fabrigas. Wo foe 


3. The King has a right to a legiſlative au- 


thority over a conquered country, till he 
has done ſome act that amounts to a wa- 
ver of it. Calvin's caſe, 7 Rep. 17. 6, 
cited in Campbell v. Hall. | 213 


4. Quare, if the crown may not by its pre- 


rogative grant an exemption from being 
impreſſed, Rex v. Tubbs. 520-1t 


Ge 
LANDLORD, 
Fide Rex'r, No. 3. 


LAT EFT AF: 


1. By the general rule and courſe of the 
King's Bench, the bill is the commencement 
of the ſuit : And the latitat, except where 
it is replied to the ſtatute of limitations, or 
to avoid a tender, or where it is given 

ein evidence to ſupport a penal action in 

. point 


3 HABLE , or NE PRINCIPAL MATTERS 


point of time, is conſidered. b but as proceſs. | 
Faſter | v. Bange. „ e Page 454 
2. „Therefore the time of ſuing. it out, except 
| in the caſes above mentioned, is immaterial. 
id. Ae e 2 e 1 Lbid. 

3. It may bear tz ſte before the cauſe of action. 
And if. A treſpaſs or injury be proved be- 

\ fore the pill filed, it is ſufficient. Ibid. 455 
Fi But in the excepted caſes above ſtated 
(No. 1.) the time of ſuing out a Iatitat is 
material. id. 
5. As where, upon an 1 action ee upon 
the fat. 8 Geb. I. e. Hs (which directs 
all proſecutions upon it to be brought be- 


fore the end of the next term after the offence 


committed}; it) was manifeſt, upon the face 
of the declaration that it was out of time, 
the memorandum being of Trinity term, and 

the declaration ſtating that the defendant, 
atter the fr day of Flilary term and before 


the exhibiting the plaintiff's bill, vzz. on 


che 27th of Januarys kept a lurcher: Yet | 


upon proof at the trial, that the latitat was 
Te out within © time, it was holden ſuffici- 
| „ Jia, 
6. * all ſuch, caſes, the debadant i is e the. 
48 well. as the, plaintiff, to ſhew the true time 
of the latitat mung n 


* BY. 
LEASE. 


#6 WY 7 


1. If void againſt a remainder-man, cannot be 
ſet up by his acceptance of rent; and if only 
- woidable, yet, acceptance of rent is not of it- 
"08 a confirmation.  Fenkins v. Church. 482 
2. Of 2000 years, no man has it: as a leaſe; 


Lid. | 


but as 4 fm to in the n. | 


* Dein v. Bar ura. 


718 73 202 10 + 


he . LEGACY... 


: 117 91 14 v4 1 . 


1 = 
at + 
* iz? =» 

1 2 T1 1471 


. Alerre, How far a* court of common Sow 


5 


4 


bas concurrent juriſdiction with the eccle- 


". fiaftical court. and courts of Equity | in mat- | 


ters of legacy, Atlins v. Hill. 287 


Hide AsS0MPSITy. No. 4, 5. Exzcuron, | 


ery No. La 4. Hor 
LETTERS N. 


1. Queſtions; cohcerning the effect or extent 


of them, can only be tried in the King's 
courts. Maſiyn v. Fabrigass. 
Lide Jux is pic rio, No. 1, 2. 
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: nd LETTERS 
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32 


ene forth the libel verbatim) the oy 
„ and concerning are a ſufficient intros 
duction of the matter contained in the 
libel, and a- ſufficient ver ment that it was 
written © of and concerning the King's 
government and the employment of his 
troops. * Rex v. Herne. © Page 672 


2. The gift of every churge of every libel, con- 


ſiſts in the perſon or matter, of and con- 
cerning whom, or which, the words re aver- 
red to be ſaid or written. 'Thid:'" den 679 
3. All circumſtances neceſſary to conſtitute 
the crime, muſt be ſet out. bid. 683 
4. Where the writing is ſo clear as to amount 
of itſelf to a libel, all foreign circumſtances 
introduced «wel the Ore” are unneceſ- 


ſary. Ibid.” RY ER 2M ite. 


| 5 Where the libel does not in itſelf contain 


the crime without extrinſic ald, ſuch extrin= 
"fic matter muſt be put upon the record by 
averments : If neo matter, by way of intro- 
Auction; if matter of eee by 
way of innuendo— Bid. nojůucgg 
6. This vgs illuſtrated at 3 ay wy to 
” "Rog 


; III I [tr ? 12 — in 


iran 08 e e 1.209 


17 Wo” W gives a certificate,” "appointing 
. his curate, promiſing to pay him a 
ſalary, &c. The biſhop ordains him upon 
this title: This is a licence within the 
meaning of the canon law. Hartin v. 
Hind. : e 443 

2. At leaſt it is fo, a as | between the: relor and 

curate. Did. ; bid. 

Conarx, 


No. Rs A, 


\ ek . IS 11 A. 21 75 \ 


; of 8 K. Nr. Ke 


1. The indorſes" of à bill of extfithge "A 
has received a certificate or navy bill-as his 
ſecurity ( though aſſigned to the draweec) for 
payment of the bin of exchange, has a lien 


| on 
ns , * 
* 1577 Tz * — 19 4 Tf Y 14 
* , - „ni! 1 P . # Fl 4k 449 * * — * 
- 
„ 


A MA BLE or TRE eh ig 


24 4 E. 
on ſuch USES in * * of the 
drawee, to whom he (the indorſce) had 


ſent it. Pierſon v. Dunlop. Page 571 
2. Whoever ſupplies a ſhip with neceſſaries 
has 2 treble ſecurity. 1. The perſon of che 


maſter, © 2. The ſpecific. chip. | 3. The 


perſonal, ſecurity of the o owners. : Ris V. 
Gee: d (WW bd! ods 0 now 639 
Vide Factor. Ty Verben and Vexver, 

No. = ien 5 | | | 
| OLIMITRTTON. 


1. The ſtatute of limitations is a poſitive. 8 e 
But there are caſes, not within the ſtatutes, 


— 


| where: the, court has thought, that a jury 


might preſume any thing to ſupport a length 
of poſſeſſion. Eldridge v. Knott. 215 
2. Though the crown is not bound by the 
ſtatute of limitations, yet a grant may be 
preſumied from great length of poſſefiion. 


N I 


3. But there i is no inſtance of ſetting up any 


length of time, within the limitation fixed 


by the Nature, as a har to the demand. 1b. 
| 114; 216 
4+ Ts the caſe of tenants in common, if one 
is in poſſeſon, and on demand by the 
co: tenant of his moiety, | denies. to pay, 
and. denies his, title, and continues in 
poſſeſſion; ſuch poileflion is adverſe, and 
amounts, to an outer; ſo that the ſta- 
tute of limitations will run. Doe v. Pro- 
1 218 
5. Where a man deviſes his eſtate for payment 
of debts, a court of equity ſays (and a court 
of law would ſay) all debts barred by the 


| Ratute of limitations ſhall come in. True- 
mai V. Fenton. 548 


6. If a ſtatute for allotting N within a 
| manor, direct all diſputed claims to be tried 


by a,feigned iſſue, and limit the time of 
bringing! it to r months, an action brought 


* againk a copyholder within time, and 


Aabated by his death, muſt be revived againſt 
the heir, within ſix months after the hen | 
tiff has notice_of the deſcent, though the 

heir had not been adinitted till long after 


„that gime. Knight v. Bete, 738 


44% RRSUννν,muß;, No. , 2, 3, 4 5 
1h (onwath od "ND Agood!) 


nals »xA LONELY, O Tilt} IT T9 143 3th 


. Upon an act of parliament empowering 


[EET ST EY TE 


non rouncil g gba, to take certain feps 
for the compulſive purchaſe of lands 


5 : Wanted for a road; an order of ſeſſions 


Rated theſe ſteps to have been taken by the 
| mayor, ' commonalty and citizens 15 and it was 
| held bad: : though the latter” is the name of 
the corporation at large, and tacrefore in fa? 
includes the former body. Kur v. Croke. 
5 | Part 29 


| 2. The liberties of London, art a to) porate ; ; 


ſuburbs, a natural denomination.” Joes v. 
Walker. © *L VV 628 


| [le Au noni v. PIII ES. * 


4 


LORDS ACT! 


| Vide ATTACHMENT, No. 1035 ä 


, 
4 * 1 
, 


MANDAMUS. 


| 8 to compel the warden 


of Wadbam college to atfix the com- 
mon ſeal of the college to an anſwer of the 
fellows, c. in Chancery, contrary to his 
own ſeparate anſwer put in. Rexv. IFgad- 
ham. 377 
2. Where there is no other legal facie re- 
medy, the courſe muſt be by mandamus. 
Ibid, - _- 378 
3. Upon a mandamus to n to 
reſtore L. C. to the office of ſexton, a 
return, that L. C. was not duly elected 
according to ancient cuſtom; and that 
there is a cuſtom for the churchwardens 
and inhabitants to reanove at pleaſure, and 
that ZL. C. was removed purſuant to fuch 
cuſtom, i is good. Reæ v. churchwardens of 
Tamtn St. Fames. ie TTY 
4. The court” will not grant * manda:-1s to 
reſtore a perſon, where it is cohfeſfed he 
was riehtly removed, though” he had nd 
notice at the time, to appear and defend 


himſelf, Rex v. Mayer. of, Axbrzage. $23 
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© "MANS LAU GUT "7" 


If an officer! on the impreſs eie fire in 
the uſual manner at the hallyards of a boat, 
in order to bring hor ta, and happen to kill a 
man, it is only manſlauy ten. Rex v. Note- 


Ane, ee, "AY of e 830 


4425 a 


1. After a Meran declaration by a woman 
that ſhe was married to a man, and that 


goods (in his poſſeſſion) were his goods in 


her right; ſhe ſhall never be allowed to 


ay (at leaſt, againſt creditors), that ſhe 


was not married to him, and that the goods 
were her ſole property. Mace v. Cadell. 233 

2. MARRIACE SETTLEMENT. ide SET- 
TLEMENT, No. 3. 


MERCHAN,LS. 
Vide FACTOR. +, 


3 
N 3} 


N. IN Go 7 


1 Lead mines are not rateable to the poor 


— 


* 
+ A a 


- within theftat. 4 43 Elix. c. 2: therefore the 


" aloentarers. are excuſed ;” but the lord who 
receives & chi "Ripulatid benefit from the 
profits, is exprefsly” charged to the land- 
tax, and is alſo liable to the poor's rate in 
reſpect of ſuch profits; being viſible real 
n within the _ ene v. Gels, 


vt 68h e Ne 
MORTGAGE, MORTGAGOR, 


$4 % is * 18 10 0◻⏑ 


MORTGAOGEE. 8 


I of ET SEED Fol is a purchaſor within the . 
27 Ellz. c. 4: and therefore, a voluntary ſet- 
tlement made by the mortgagor, after mar- 

riage, is void: as en him. Chapman v. 
Emery. „ eee 27.3-212 344.898 

2- A mortgagor ſhalt never * permitted to 

diſ gute the title of his mortgagee, Good- 
title v. Bag . 7 | 601 


. e 
14 — 4 


uf Rs e x p 
dow] MANSLAUGHTER. 


MUSIC AL COMPOSITION. 


1. Is within the ſtat. 8 Arr. c. 19. for the en- 


couragement of learning, by veſting the 
2 


GD 


4 vor vo 2.10AT 2 
NCIPAL MATTERS, 


copies of printed books in the authors r 
| POD of ſuch copies during: the times 
een 6 Gat IIs: 

Went K x 6 Pate bs; | 


"12. Fry it is a writing, chouh not in lan- 


gue, er Hütte“ s, Ln 


11 2111 250 18 81 3085. 32 2 
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NEW TAE TO 


L no 

1. In an action 8 eee 
the jury found for the defendant, againſt 
evidence; but the court Would not grant 
a new trial, as the ſuit was of a criminal 
nature. MNorris v. Taylor. 37 

2. A new trial will ſeldom be granted in 1 4 
of perſonal torts. for exceſſive damages. 
Gilbert v. Burtenſbaop. 2230 

3. It ought not to be granted merely for the 
ſake of turning the party round; but, where 
ſubſtantial juſtice cannot otherwiſe be ob- 


* 


* 


tained. Goodtitle v. Bailey. 601 
Vide Dauacks. : : 3 
"NOXEESTDENCE.” 
£2 9325 Ht: Deus 77 ng * 


1. The ſtatute, againſt non- raſiuencr, 21 Hen. 
8. c. 13. isa remedial lau: And though the 
general words of the act, * that every ſpiri- 
tual perſon ſhall -refide in, at and upon his 

benefice,” might, in the caſe of a rector, be 
ſatisfied by his reſiding any chere upon the 
living; ; the conſtruction has been, that 
where there is a parſonage houſe, he muſt 
himſelf perſonally 7; 4 in it,” "Wilkinſon v. 
Matt. % * Haisgg41 
2. Reſidence in the wa, n within 
twenty yards of ſuch parſonage houſe, and 
though his ſervants ſleep in it, has been 
held not nne 112 eee 
« Ii i 11441251 44/021 OS Ibid. 
3 Iinpoſſibility i will exonſe e & where 
from time eee eee 2 
5 parfonage bouſe. Il. 0 %. 

5 But in ſuch eaſe ( No. 3. 5 xa proviſion oe 
the ſtatute muſt be performed pris And 
therefore he muſt refide ſomewhere "ih 'the 
pariſh, tw 197 5 10 n 2 103. nod "Toit 


Vide Pars68,” News?! 2. 790 
£ 
N O N- 


A TABLE or 
EX SOoOnSUTT:./ 


1. Where a plaintiff is nonſuited, the defend- 
ant ãs entitled-t6 coſts. Where the judg- 
ment is arreſted, each party pays his own 
coſts. Cameron v. Reynolds. Page 407 

2. In treſpals againſt ſeveral, if any ſuffer 

judgment by default; the plaintiff need only 
give evidence to affect the reſt ; : and it is 
matter for the jury, whether the treſpaſs 


proved be the ſame as that confeſſed ; but 


the plaintiff cannat be nonſuited. Harris v. 

Butterley. 483 
3. In ejectment, where the leſſor of the plain- 

tiff's own deed is ſet up againſt him, it 


— 


colourable evidence of fraud or impoſition 


upon the plaintiff be given, ſuch fraud is a 
matter of fact to be left to the jury; and 
therefore a nonſuit would be n. Good- 


title v. Bailey. Wer irt 599 


4. S0 if there were proof that ſuch deed 
(N6:'2.) were made under a miſtake, be- 
cauſe chat ee * ren to fraud. 


id. Daninig 29 ans ann 


Vi. de Oberg 7 . 


5 28 211W1 7 


N O1 c E. - | 


1. If a road act (9 G. 3. c. 89.) require no- 
tice in writing to be given to mortgagees 
of lands wanted, in order to compel them 
to aſſign their intereſt; it is not ſufficient in 

an order of: ſeſſions to ſay, that due notice 
was given; but it ought to be ſtated to 
* been 5 in ee Rex v. Croke. 
30 


2 Such desc sive notice (No. 2.) would not | 


be cured by the I: of the party. 
Ibid. * Ibid. 
3 If as or e tha conveyance is void 
againſt a purchaſer (within the ſtat. 27 £7. 
e. 4.) notice to ſuch purchaſer makes no dif- 
ference. Chapman v. Emery. 280 
4. S. P. Dos verſus Rout do. 711 
* But vvith reſpect to the reg!/ter adi, 7 is 
c. 20. though it is poſitively ſaid, that a 
.. regiſtered'deed ſhall take place of an wnre- 
giſtered deed, equity will not {ct it aſide in 
Wen of a party who knew of it at the 
time, becauſe be had that notice which the 
4 * of gacliament. e he ſhould have. 
We lid. 


6. When the 8 * a tenant is adverſe, f 
it is not neceſſary i to Sive. bim notice 40 | 


3 


THE PRINCIPAL MATTERS. 


= 4 


quit, in order to ſupport an eſectmene 


againſt him. Dee v. Williams. Page 622 
Vide Con roh A Tod, No. 11. Cu ATE, No. 2. 
PARTNERS, No. 2. Rar, No. 8. SUR- 


PRISE. 


NUDUM F 4 rb 


1. A ck by a bankrupt, after the 3 

ruptcy, to revive a debt due before, in con- 
ſideration of the creditors agreeing to take 
no dividend, is not nudum Pactum. True- 
man v. Fenton. | 


| N U I S A N * E. 
Pike + Crnreonant, No. 2 | 


{* 


Q, 
OATH, 


PON the principles of the common 
Jaw, no particular form of oath is 


eſlential to be taken by a witneſs. Atche- 


fon v. Everitt. 389 
2. Therefore, though the Chriſtian oath was 
ſettled in very early times, yet Fews, before 
their expulſion in the 18th of Edvard the 
Firit, were permitted. at common law, to 
de ſworn upon the Old Teftament, and to 
give evidence in all caſes, criminal or civil. 
bid. 389—9g0 
3- A Turk may be ſwarn on the Alcoran, and 
give evidence on à criminal proſecution. 


bid. Ibid. 
The teſtimony of a ſectaty who refuſed to 


kiſs the book, but whofe form of ſwearing 
was by opening the book, and lifting up his 


right hand, has been admitted in a civil 


action. 2 $14. 6. cited, Ibid. 

5. Auære, if perſons of ſuch ſect (No. 4-) 

might not be admitted as witneſies in a pro- 

ſecution for high treaſon. id. Ilid. 
OFFICE and OFFICER. 

1. The office of paiſh clerk 15 A temporal of- 


fice; and though he be appointed by the 


miniſter, yet, if removed witbout ſufficient 
cauſe, a mandamus will lic to reftore him. 
Rex v. Marren. 370 

$9 Nig AN „„ 
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2. If the ſummoning baili, whoſe duty it is 

to ſummon jurors to try cauſes, take mo- 
ney of the inhabitants liable to ſerve, the 

AY court will/grant an attachment againſt him. 

? Fer v. aer. 


% 


OVERSEERS. 


x 4. e of them On A Sunday quaſhed. 


Rex v. een of Bridgewater. 139 


OWNERS and MASTER. 


1. If exorbitant fees are taken by a Cuſtom- 
| houſe officer from the maſter of a veſſel, 
upon his taking out 2 cocquet and bond, 
_ purſuant | to the ſtat. 13 & 14 Car. 2. c. II. 
ſect. 75 though the ſtatute impoſes the 
duty on the maſter perſonally, the owners may 
recover the exceſs, in aſſumpſit j5r money had 
and received. Stevenſon v. 175; tiner. 805 

2, Where a man pays money by his agent, 

i which ought not to have been paid, either 
the agent or principal may bring an action to 

Ibid. bid. 


recover it back. 


3. If money is miſpaid to a Anoton agent, and 


an action brought againſt him for it, it is 
an anſwer to ſuch action, that he has faid it 


over to his principal. 76:4. 1bid. 
Vide A$8$UMPS$IT, No. 10, 11 12. 


| 
es NIS T. 
1: £1 
; 0 ſeveral pecuniary legacies, and, as to 
ſome, directs they mall be paid to the full, 
whatever elſe, debts cacepted, falls (fort ; and 
then ſays, „ In order to raiſe money for 
theſe payments, my eſtate of B. muſt be 
ſold as ſoon as conveniently may be after 
my deceaſe. To this end, I do appoint and 
empower C. and D. whom 1 make my exe- 
cutors, to fell, let, or ſet to ſale, both my 
eſtlates of B. and E.“ Held, that a Peph 


creditor was entitled to his debt cut of the 


- money ariſing by fate of the toſtatriæ's real 


eſtate, according to the appointment of the | 


will. PFoane v. Blount. 404 
2. The laws againſt Papiſts are not to be ex- 
tenced by inference beyond what the rea- 


Page 75 A 


NE ſeiſed of a real eſtate, bequeaths, 


A 


| 


PRINCIPAL MATTER S. 


ſons that gave riſe to them require. Foy 
v. Blount. Hage 466 
3. Where lands are de leviſed to truſtees: to be 
fold for payi ment of parti cular, ſums to ccr. 
tain perſons, ſome of whom are Vapiſts, the 
ſtat. 3. c. 4. does not prevent ſuch 
Papiſts from taking the ſaid Neazses, Ibid. 
| 498 408 
4. A Popiſh creditor cannot =p : leaſe for 
but he may have a claim upon 
loid. Ibid. 


12 . 


years; 
ſuch leaſe, as aſſets. 


PARDON. 


I. There are three ways, by which accompli. 
ces obtain a right to a/pardon, © Firft, By 
approvement; adh, By coming within the 
ſtatutes 10 C 11 V. 3. c. 20. . 5. and 5 
Ann. c. 31. / 4.; 3diy, by being entitled 
to it by the royal proclamation. Rex v. 
Rudd. S 334 

2. An accomplice, though not within any of 
the three foregoing caſes, may, if admitted 

A witneſs under the practice allowed, if 
he behaves fairly, and diſcloſes the whole 
truth, obtain a recommendation to mercy ; 
but it reſts upon his being a perſon prope ay 
within the zuage, and upon his own beha- 
viour in fully complying with the requiſite 
conditions. Lid. 336 

3. A juſtice of peace has no > authority to ſe- 
lect whom he pleaſes, and to tell ſuch of- 
fender he ſhall be a witneſs. Ibid, Ibid. 


PARSON. 


1. A ſequeſtration of a benefice with cure is 


no excule for the non-reſicence of the in- 
cumbent; and therefore a leaſe thereof 
made by him, will by ſuch abſence be ren- 
dered void within the ſtat. 13 e F. 20. 
. 1. Doe v. Iutcares. 129 
2. The want of a parſonage houſc is no ex- 
cuſe for his reſiding cut of the pariſh. 
FW illinſen v. Allat. 429 


. 


1. If one of two partners commit a ſecret 
act of bankruptcy; the other partner may 
for a valuable conſideration, and Without 
fraud, diſpoſe of the partnerikip effects; 
and though he himſelf after wards become 
bankrupt, the aſſignees under a joint 
commiſſion cannot maintain trover againſt 


the 


2,0 ee . At. + + : 
A TABLE or THe 


the bond fide vendee of! ſuch par 8 ef- 
fects. Fox v. Hanbury. Page 449 
2. If partners diſſolve their partnerſhip, per- 
ſons who deal with either, without notice 
of ſuch diſſolution, have a right againſt 
eth, eee Ibid. 
3. Reſpecting the rights of partners againit 


each other, and of third perſons againſt 


them, vide ibid. | 440 


4. The affignees under a commiſſton of bank- 
ruptcy againſt one partner, can only bo 
tenants in common of an undivided mot- 
ety, ſubject to all the rights of the other 
partner. id. Ibid. 

5. On a bankruptcy between partners, they 
are entitled as again{t each other to the 
balance of accounts. Hague v. De Silva. 


469 


6. If two are partners, as atfornes and convey- 


ancers, and one receive money to be laid 

out on mortgage; the ther is anſwerable 

for the amount, though his partner gave 

only his own ſeparate recerpt for it. Millet 

v. Chambers. | 814 
Jide BANKRUPT, No. 12. 


PEER of PARLIAMENT. 


T. May be ſued in B. R. by original bill. 
Vn v. 050 ey niot. th. 84.4 


PENAL ACTIONS. 


1. Are . ſuits, Atcheſon v. Everitt. 389 


PENALT V. 


> The penalty of 105. per ton, impoſed by 

ſat. 8 E. 1. c. 38. ſor giving a falſe ac- 

count of goods in a boat, is not to be 

calculated upon the groſs weight of goods 
contained in the boat; but only upon tite 

difference between the weight or quantity 

given in, and the weight or quantity con- 

tained in the boat. Ainors v. Honohton. 

| wr Ins 

2. On an information and verdickt againſt /e- 

veral perſons for obſtructing a cuſtom- 
houſe officer contrary to ſtat. 8 G. x. c. 18. 

F 255 each defendant is ſeparately liable 
the penalty impoſed by t tae act. Rex 

v. Clark, © ot 610 

3: Where an offence made penal by ſtatute, 

is, in its nature, ſingle; one ſingle penalty only 

can be recovered, though ſeveral Join in 


A 


—— 1 


' 
4 
0 
; 
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committing it : But if thaj ſony; de in 


its nature ev ral, each offender is ſeparately 


liable to the penalty. Rex v. Clarke 
A Pag ge 610 


4. Thus the n by tat. 1 & 2 P. 2 AV. 


c. 12. (by impounding a diſtreſs in a. 


wrong place) though done by many, is 
{till but one act, and ſhall be ſatisfied by 
one forfeiture. So under flat. 5 An. c. 14, 
killing a hare, is but one offence in its na- 
ture; but the ſtat. 8 G. 1. c. 18. . 25. re- 
lates to an offence in its nature ee Iii. 
612 

If a perfon not preſent, were to have pro- 
"a ſuch offence to be done; he would 
be liable to the penalty. hid. Ibid. 
6. A perſon can commit but one offence on 
one day, againſt the ſtat. 29 Car. 2. c. 7. 
„by exerciſing his ordinary calling on a 
Sunday.” And if a juſtice of peace con- 
vict him of more than one penalty for the 
ſame day, it is an exceſs of juriſdiction for 
which an action will lie before the con- 
victions are quaſhed. Crepps v. Durden. 


640 
PLEADING. 


1. Plea to a bond conditioned for payment of 


money, that it was given as an indemnity 
againſt another bond, and that the plaintiff 
has not been damnified, is bad. Meaſe v. 
 tfeaſe. 47 


2. If to an action by a ſheriff, againſt a bailiff's 


ſurety, upon a bond for the performance 
of an indenture of covenant, to execute all 
warrants, and to pay over all money re- 
ceived by him, a plea of performance 


generally be put in; if the replication ſtate 


a particular warrant, Sc. to the ſaid bailiff, 
and that he neglected to return it, &c. the 
plaintiff muſt conclude with an averment. 
Sayre v. Minns. 575 
3. Other objections to the above plea (No. 2.) 
over-ruled. 71d. Ibid. 
4. Riens in errere is 2 good plea to an action 
of debt for rent. IVarner v. Theobald. 588 
5. Scculs, in an action, of. covenant: admitted 
argitende. Ikid. Ibid. 
6. To a ,. Za. on a judgment, the defendant 
can plead nothing in bar, which. ke might 
have pleaded to the original action. Coo 
V. Tones. 6 728 
7. In a gu tam acfien in B. R. for inſuring, 
lottery tickets contrary to ſtat. 16 G. 3. 
c. 24. it a former action has been brought 


againſt 


4 
i 
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2 


. , 
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a2aint he defendant in C. B. for the fame 
offence, which he hau leave to compound ; 
the court will not ſtay the proceedings upon 
| his affidavit of the above facts, but he muſt 


v. "Fohnſen. Page 744 
Vide CovExNANnT, No. 2, 4. DECLARATION. 


Li1sEL. wn phe No. 1, 2. VARIANCE, | 


No. I, 45 50 
POLICY of Inſurance. 


75 52 bon xe. 


. 


I. Were, How far perſonal property is ; tobe 
red to the poor. Rex v. Churchwardens 
/ Andover. N 550 
Lide RATE. 


POSTMASTER GENERAL. 


1. Is not liable perſonally for the value of a 
| bank-note ſtolen, by one of the /orters of 
the Poſt-office, out of a letter delivered 
into the office. Whitfeld v. Lord Le De- 
ſpencer. | | 1354 to 766 
2. He is not like a common carrier. bid. 
764 
3. Caſe, when, Fog ſtatute makes him liable 
for his on a fault only. bid. 0 


p OS TOF FI CE. 


1. A poſt- maſter is bound to deliver all let- 
ters to the inhabitants in a poſi- torun, at 
their reſpective places of abode, at the rate 
of poſtage eſtabliſhed by act of parliament. 
Smith v. Powdich. LS 182 

2 Old. frect i is within the ſuburbs of the city 
being connected to it by a ſtreet of contigu- 

ous buildings before the ſtat. ꝙ An. c. 10: 

therefore (though it is not within the 
liberties) the Penny poſt-office is entitled 
only to one penny for the carriage and 
oy. of a letter there. Jones v. Walker. | 


624 
3 Its chablitument.  Whiffeld v. Lord Le 
De meer. 5 763 
4: * ehen it. * 1764-766 


POWER. 


1. A power to appoint by deed executed in 
che preſence of two witnefles, is ill executed | 


by a 


Il. | Secus, had the Power” been to 
| nt by any writing or inſrumem, or 
other general term. ot 7 1 v. 
Pulteney. | 5 Page 260 


Plead. them, ſpecially. Harrington gui tam 2. There is no Aidünction ne equitable, | 


and legal executions of powers. Thid. 266 
3. When the power is executed fox a merito- 
rious conſideration, the * form need 
not be ſtrictly purſued. Ibil. 267 
4. In the conſtruction of en ny 
equitable, the courts of law ought to fol- 
low equity; but if they are originally le- 
gal, the courts of Equity mult follow the 
law. Ibid. 2866-7 
5. 4, having a power to limit an eſtate to the 
uſe of ſuch chili or children of the ſaid A, 
and for ſuch eſtate or eſtates as ſhe the 

- ſaid A. ſhould direct, limit, Sc. and having 
two daughters, as te one moiety of the ſaid 
eſtate, appoints it to the uſe of her e 
daughter B. for life, with remainder to 
the firſt and other ſons of her ſaid daughter 
in tail male, remainder to the daughters of 
the ſaid B. in tail general, remainder to her 
youngeſt daughter C. for life, with remain- 
der to her firſt and other ſons, Sc. remain- 
der to the daughters of the ſaid C. in like 
manner, remainder to the right heirs of the 
eldeſt daughter B; and fo vice verſa, as to 
the other moiety. Held, that ſuch appoint- 
ment is an exceſs of #'s power as far as 
reſpects the limitation to her grandchildren. 
But good, as to the limitation to her daugh- 
ters for life. Adams v. Adams. 651, 657 
6. One, under a power reſerved in his mar- 
riage ſettlement to leaſe for 21 years in po- 
ſelſion, but not in reverſion, grants a leaſe 
to his only daughter for 21 years, to com- 
mence from the HAY of the date. Adjudged 

a good leale. Pugh v. Duke of Leeds. 714 


PRACTICE. 


1. One who is in cuſtody adihe daltiaf the 
plaintiff, in the Murſbalſea Court, cannot be 
removed by haleas corpus ad repondendum, 
to anſwer to the plaintiff for. the ame debt 
in a new action in the King's Beneb. Mu- 
fome v. Gardner. 1% 1% 421} vd 4 416 

2. Where the defendant bas 1ot; pus in bail in 

time, whereby the bail · bond becomes furſeit- 
ed, and afterwards gives notice that he will 
put them in, in ofder to ſtay proceedings on 


the bail-bond, the plaintiff may except to 
fuch 


* 
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duck bail, and it will not be a waver of the 
eee. Aae, „E. . lid. P. 256 
7 Af | 
LAS $8 +PREROGATIV E. 
Pie" King.” | 


13/7 


| 1 
* 


"PRESCRIPTION. 


$598 
'* By a lard of a manor for roll of ali goods 
landed zwichin the manor in conſideration of 
repairing;a wharf within the manor, is good ; 
though the preſtriptior is laid more exten- 
ſive than the conſideration alledged. Celtcn 
v. Smith. 47 


1 4 21 $3; 1 5 


PRS NTMEN T. 


Vide CanmronAnt, N No. 4. e No.1. 


"47 


; PRESUMPTI ON. 


1. <P” a or change frem the crown (which 
_ ought to be by matter of tecord) may, under 
circumſtances, be preſumed, though within 
time of legal memory; and poſſeſſion for 
330 years was held by the court a ſufficient 


ground of preſumption, to be left to a jury. 


Mayor of Hull v. Horner. 102 
2. Though the record be not produced, nor 
any evidence given of it's being loſt; yet, 
under circumſtances, it may be left to the 
-confideration of a jury, or a court of Equity, | 
vhether there is not a ſufficient ground 
to preſume a charter. Lid. 110 
3. Mert length of time, ſhort of the period fix- 
ed dy the ſtatute of limitations, and unaccom- 
Fanal with any circumſlancer, is not of it- 


elf # ſufficient ground to preſume a releaſe, | 


or celle pet of a  quit-rent, Eldridge | f 
me S 214 
ite traps, n from ,mere length of time 
which is to ſupport a right, is very differ- 
ent from 2 ee to defeat a right. 
a, eee 216 
5r Thie ybars fot and uninterfupted po 
chien dy one tenant i comin; without any 
ae coune den to; br demand made, or claim 
get up by the other, or his: repreſentatives, 
ina! held Yufficient' groumd for a jury to 
preſume an actual buſter öf ſuch co-tenant. 
or wan pt 29 
Fe Lit TI NNVr e 


ö 


1 
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PRINCIPAL aud AGENT: 
Vide AGENT. Oren ind Maes, No. 
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PRINCIPAL and SURETY. 


Jide Baxkkopr, No. 1. 


1. What facts are not ſuſficient to ſliew that 
the witermen of the Lord Mayor of Lon- 
don are privileged from being imp wrefled, 
Rex v. Tubbs. Page 512 

2. But though not cxempted, it would be an 
abuſe of the right to preis them, if they were 
in the act of rowing the Lord Mayor wn 
his barge. bid. 518 


PROCESS. 
1. In B. K. if the plaintiff prove an inju- 


ry before the bill fiied, though after the lati- 
tat returned, it is ficient: for, by the 


general courſe of the court, the bill is the 


commencement of the ſuit ; and the /atitat, 
except where it is replie of to the ſtatute 
of limitations, or to avoid a tender, or 
where it is given in evidence to ſupport a 
penal action in point of time, is conſider- 
ed but as proceſs. Foſter v. Bouner. 454 
Vide AxRES :—CorPoRATION, No. z. 


PROHIBITION. 


1. Denied to the court of Admiralty, where 
the matter ſuggeſted neither appeared on 


the face of the proceedings, nor was cer- 
tified by affidavit. Caton v. Burton. 330 
2. Denied to-the Eccleſiaſtical court aſter en- 
tence, where the defendant below {who 
now applied for it) had ſet up ſeveral 
claims reſpecting tithes, but had ſuffered 
; them to be tried there. Ful v. Hutchins, 
422 

3 Where matters, triable at common law, 
ariſe incidental 5 in a cauſe, and the . 
ſiaſtical Court has juriſdiction in the pr in- 
cipal point, the court will not grant a pro- 

| Hibition to ſtay trial, "Unleſs they proceed 
to try _— to the cours of the com- 
mon law. III. 424 


FS, © * Ts £4 8. ? y * „ } ; : * 4 N — 1 * 


i 100 55 15 


4. Where 


2. The origin of the ſect of Quakers. Ibid. 


1 


Lt” 
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4. W. here matters are ehem triable at 


5 common law, if the party come befare 
ſentence, the court Will grant it for the ſake 


| F the, trial: But if the party ſubmit to 
trial, he is afterwards too late. Thid. P. 424 
5. A prohibition' lies after fentence, where it 
appears on the face of the libel or pro- 
ceedings that the Eccleſiaſtical court has 
reo cegutrance of the cauſe; Secus, if, there 
be only a defect of trial. As Where the 
. plaintiff has grounded his libel on a cuſ- 
tom, he {hail not, after it is found againſt 
nim, obtain a prohibition. id. bid. 
Vide r we No. * 


PROMISSORY. NOTE. 
Fide Dec.anavION, No. | 


- PURCHASE, PURCHASOR. 


Vide Fravp. 


EW AK EK 


3 Quaker's affirmation is admiſſible in 


an action of debt, upon the bribery act 
. Atchefon v. Everitt. 382 


388 


QUARTER-SESSIONS. 


1. May proceed by information on tat, 5 


Eliz. c. 4. ſect. 39. for exerciſing a trade 
without having ferved a ſeven years ap- 
ann. Farren qui tam v. IWilliams. 

: 309 

15 ide Nomier No. 1, 2. RATE, No. 1. 


5 Au IT- RENT. 


Lide PRESUMPTION, No. 3. 


QUO WARRANT O. 


1. The court will grant an information in 

the nature of a quo wairanto, where the 
right depends on a point of doubtful law, 
in order to its being finally determined. 


Rex v. Sir John 1 58 


2. . what of nba; the court might 


_ refuſe it though applied for within twenty 
years. lid. „ 59 
3: Vide alſo, as to this point, Rex v. * 


| 6. The grantee of the navigation of the ri- 


g 


wary 5 
{4 TH * 
7; ide Conprnne ION, INFORMATION. 
R. 
R . 
15 N appeal to a poor's rate, on the 


ground of particular perſons or par- 
ticular property being omitted in the rate, 
the ſeflions ought not to quaſh the whole 
rate, but to amend it in thoſe particulars. 
Rex v. Inhabitants of Ringwood. 326 


| 2. Quære. How far perſonal property is 


rateable to the poor, under the ſtat. 43 
El. c. 2. Ibid. Ibid. 
3. A leſſee (under the crown) of lead mines, 
is rateable to the poor for the profits 
ariſing from lot and cope, which are duties 
paid him by the adventufers, without riſk 
on his part. Rowls v. Gells, _ 481 


4. The poor's rate is not a tax on the land, 


but a perſonal charge in reſpect of the 
land. IId. 14 452 


5. In general the farmer or occupier, and not 


the landlord, is liable to this tax. 16:7. 
V 453 


ver Ouze, is rateable to the poor of the 
pariſh of Cardington, in reſpect of the tolls 
ariſing from a fluice erected there, though 
he himſelf reſides, and the tolls are col- 
lected, elſewhere. © Rex v. Cardington, 581 
If A. rent a quantity of land, together 
with a mineral ſpring ariſing therefrom, at a 
groſs yearly rent, he is rateable to the 
poor for the whole of ſuch rent; though 
the annual value of the mere land, is on- 
ly in proportion of 2 to 8 of the reſerved 
rent. Rex v. Miller. 5 619 
8. upon an order of ſeſſions, adjudging that 
certain perſons ought to be added to a rate, 
and ordering the rate to be amended ac- 
cordingly, the ſeſſions omit to ſtate, that 
ſuch perſons had notice, or appeared and 
were heard, it is fatal. Rex v. Ghurch- 
wardens of Andover, 564 
9. Whe⸗ 


<1 
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9. Whether, and in what manner 1 
. Property, i is rateable to the poor. hid. 

| Page 564 

10. The court will not 3 a poor rate un- 
leſs it be unequal upon the face of it. Rex 


v. Hardy. '579 


11. Rating the occupiers of lands and the 
poſſeſſors of perſonal property in different 
proportions, will not make a rate unequal 

580 


bon the face of it. id. 
Jide Us AdE, No. 3. 


READERSHIP, 


I. If "44 8 af a 8 by certificate 
to the biſhop, appoint A. B. curate of the 
ſaid pariſh, till otherwiſe provided of ſome 
eccleſtaſtical preferment: The readerſhip 
of the pariſh is not an eccleſiaſtical prefer- 


ment, within the meaning of ſuch certifi- 
437 


Martin v. Hind. 


cate. 


RE COGNIZ AN CE. 
. The form of one given in the King's Bench 
by a peereſs, to anfwer to an indictment 
for felony in the Houſe of Lords. 284 


RECOVERY, 


Common. 


1. What is a ſufficient deſcription of the pre- 


miſes to make it good, Maſſey v. Rice et al. 

8 346 

2. There is not ſo much certainty of defcrip- 
tion required in a recovery, as in an ad- 
verſe action. Ibid. 349-51 
3. One deviſes to his daughter an expreſs eftate 
tail; but afterwards ſays, © ſuch devite thall 
be void es to inheritance of heirs, if ſhe die 
without children, and the eſtate ſhall deſcend 
to his heir male.“ A recovery ſuffered 
by the daughter is good, though, ſhe after- 
wards die without iſſue. Driver ex din. 
Fdrar v. Edgar. 379 
A ſecret ſeolſinent under a raked poſſeſſion, 
is not ſufficient to ſupport a common re- 
covery by tenant in tail in remainder. Doe 
v. Horde. 702 
5. A feoffee to the mere intent of ban 
tenant to the præcipe, is an inſtrument for 
one purpoſe of form only. Hid. 702 and 
2 «rok e re 704 


> 
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RELEASE. 


2 - Though A * be in the ſhape of a releaſe; 


if there are ſufficient words, it may operate. 

as a grant, in order to make it good. 

Goodtitle v. Bailey. Hage 509 
Fide PrzsUMPTION, No. 3. 


RE MAIN D ERK. 


1. A deviſe © to the uſe of all and every the 
daughter and daughters of the Ari, 
and to the heirs of their body ard bedzes, 
ſuch daughters, if more than one, to take 
as tenants in common, and not as joint 
tenants, and for default of ſuch iſſue, to the 
uſe of the right heir of the teſtatrix. Held, 
« that the daughters take croſs remainders. 
Mrigbt v. Holford. 31 

2. The preſumption of law is in favour of 
raiſing croſs remainders between tro onl ; 
and againſt raiſing croſs-remainders be- 
tween more than two. But the preſumption 
in either caſe, may be rebutted by manifeſt 
circumſtances of intention apparent on the 


face of the will. Pery v. IV hite. 777 


3. The ſame rule of conſtruction (No. 2.) 


laid down in Phipard v. Mansfield. 797 


R E N * 


1. Plea to avowry for rent, that defendant 
pulled down a ſummer-houſe, whereby the 
plaintiff was deprived of the uſe thereof, 
without ſaying that he was exve/led, or put 
out of the fame, is inſufficient; being a mere 
treſpaſs, and no evietien. Hunt v. Cope, 

2.42 

2. But if the plaintiff had pleaded coictienr, 
the facts ſtated might have been ſufficient 
for the jury to have found a verdict in his 
favour. bid. 243 

2. The mere acceptance of rent by a land- 
lord, for occupation ſubſequent to the 
time when the notice to quit expired, is 
not of ite, a waver on the part of the 
landiord of tuch notice; but it is to be 
left to the jury que anzmo the rent was re- 

Dor ex dim. Cheny v. Batten. 

| Ibid. 

4. Acceptance of ſingle rent is a waver of 
the double rent, given by ſtat 4 Geo. 2. 
and acceptance of rent ſince 12 10 orft 
of a leaſe (by 4 Ger.;2, c. 28. ſecl. ny ſeems 

10 


ceived. 


diture 
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2 A +4 6 bs EAT 

to have * held a Lover 1 uch we 
felture 3 for it is a penalty. /bid, P..245-6-7 

Y 5 A: ſubſequent agreement may by lation 


4 
Tu 5 
— 


operate to make a reſervation of reit from 


te beginning. M Leiſb v. Tate. 781-4 
ak Covexant, No. RR, No. * 


ELIT LED 1318 | 


ET LE Abb ER 


. The mo will not grant a repleader but 
5 where omßleat juſtice may be anſwered. 
Hymer, v. Legen. 510 


W 
2. Where the iflue | 5 kammvaterial and a re- 


pe .granted, the 5 muſt begin 
; rom t. the oint of pleadi 


| qateriality, begins. | Hi. 
*% REPUBLICA 


Pi WII L. Geis * a af 18 8 
7 RESIDENCE... 


fox. 


* 


Nad PanSON. ji i; 
rode op tant 


1 Tes mere 40 of cancelling a will, is no revo- 
cation, unleſs it be done ani mo revocandi. 
 Burtenſhaw v. Gilbert. 52 
2 A ſubſequent will, though the jury find it 
to contain a di Ifferent diſpoſition from a 
former, if the particulars of that diffe- 
: rence. be unknown, is no revocation of 
" ſuch former will. Harwocd v. Goadright. 
87 
3. There muſt be an incon/jent diſpoſition, in 
the whole, or in part, of the latter deviſe, 


to revoke the former: And if in part, it | 


is a revocation in part only. Ibid. 90 
4. If the jury do nat find wherein the diffe- 
rence conſiſts, between a former and latter 
bevile, the court cannot 1 it. Tbid. 

I 

gt Making A ſecond will, is not in 7elf a 97 
enen * a — ne will. bid. 
jag 441 13613 „ 


6 11 a 1 00 will, either virtually or 
exprefsly revoleing z former will, be de- 
ſtroyed, the former, if ſubfiſting, is re- 
wived. Ibid. 92 


7. One, having by will, duly atteſted, deviſed 


7 his land to truftees, in truſt to ſell, Ec. 
ard out of the intereſt of the monies ariſ- 


. 4 WE Ay an 1. 
ns * —_ to 577 TO ity to his 


N 
ing where the i im- 
Lid. g 


— — 


* 
_—_ 2 ei ow —— te - 


PRINCIPAL MATTERS. | 


| wife, legacies to his children, Sc. Ge. 
afterwards, 'sbHfterates, taterlines, and albert 
all the bequsſts directed to be paid out of 
ſuch monies, without atteſting ſuch altc- 
rations, &:, and without republiſbing his 
will. Held, chat the deviſe to tha truſ- 
tees to fell was, not reuolad. * 

i; 41148 KIEL Ay 81 4 


© 1 ton. 4 7 \147 18 . 1211 7 


8. Snare, If ee bequalis dt altered, 


Ec. are aer * Ibid. 
1 1 Fi ; 


Rita: FO 


1. If e fiotouſly aſſembled demoliſh the 
doors and windows of a houſe, and, hay- 
ing thus obtained an entrance, deſtroy the 
goods and furniture, the hundred are an- 

- in an action on the ſtat. 1 157 J. 
5. / 6. for the damage done 100 the fur- 


* as well as to the houſe. Ratclig: 
V. Eden. | 485 
Vide INDICTMBUT; No. 2. . N 


KR O A 5 1 = 


Fa Hronwar. 


ROMAN CAT ol tes 


| 75 de Pao vs. Toer arion. 


RULES fs ewes 


1. Shall not be made the infruments of fraud. 
Gillman v. Hill. 142 
2. A rule of court giving a ſpecifi relief, is a 
bar to an action for the ſame cauſe; unlels 
in a caſe, where, by law, the party] is enti- 
tled to two different remedies; as upon: an il- 
legal arreſt. Cameron v. Roms 4. 406-7 


8 ir rar 8. 


} IDE PLEADING, No. 3 wt N : : 


1 . $36 Bas 2 


s EAN E N. Fr 
Vide nn No. b 27 chi 


e Fi $147 7571S 5. . 75 
SMUGEL FD: 8 Oops. 
Vide Aeris. No, . 31 453424 
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SE RVAN H. 
un Jann if wed „ 


SET Tor. 


1. In 4 covenant unliquidated damages ariſing 
breach of other covenants to be per- 
by the plaintiff, cannot be pleaded 


from 
0 N 


1 » way bf. ſett-off. . v. Strickland. | 


Page 56 


2. In an action brought 1 the We. of a 
bankrupt, ,for money due to the bankrupt, 
the, defendant n may plead a ſett-off of money 


due flom the b bankrupt to him: but if ſome 


of the counts are for debts ariſing ſince the 
bankruptcy, he cannot plead a ſctt-off as to 


theſe counts. Ridout, Ec, v. 35 


Vide Covenant, No. 1000 


1. One, aſter marriage, makes a ſettlement of 


3 Chandos. 


SETTLEMENT. 


certain premiſes upon himſelf for life, re- 


mainder to his wife for life, remainder to |. 


their iſſue in tail; and three years after- 
wards, mortgages the premiſes to B, who 


Was told that there was ſuch a ſettlement. 


The ſettlement is void (as againſt the 


mortgagee) within the ſtat. 27 Eliz. c. 4. 
Chapman v. Emery. Page 278 
2. A remote reverſion in fee, was held to paſs 
under general words in an act of parlia- 
ment, by way of ſettlement in execution of 
marriage articles, though the reverſion was 
not particularly in - contemplation at that 
time; the words being ſufficient to carry it, 
and the intention being to include all the 
eſtate of the teſtator. Freeman v. The Duke 

| | 360 
A. (being indebted) by ſettlement before 
marriage, in conſideration of marriage and 
his wife's portion, which was fuppoſed to 
amount to more than his debts, conveyed 
all his real eſtate, and likewiſe his hou/ſhold 
goods (the real eſtate not being thought ade- 
quate) in truſt for himſelf for life, remain- 
der to his wife for life, remainder to his 
firſt and other ſons in ſtrict ſettlement. — 
The ſettlement was approved by a Maſter in 


* 


Chancery, and the goods, enumerated in a 


ſchedule. A. after the marriage, continued 


in poſſeſſn of the, goods : afterwards q cre- 


ditor at the time of the ſettlement, having ob- 


1 judgment, took them in execution. 


” 


* 
* 7 


1 


Held, che ane was good 0 cre- 
ditors, and the truſtees entitled to the poſ- 
ſeſſion of the . n v. Kennet. 
Page 432 

4 But if the ſettlor in fork caſe (No. 3.) 
had let the houſe and furniture, reſerving 
one rent for the houſe, and another for the 
furniture; or if the rent could be appor- 
tioned, the creditors would be entitled to the 
ſhare of ſuch rent reſerved, or to ſuch ap- 
portionment 10 it, in reſpect of the goods. 
Ibid, 435 
5. So, if money in the funds were included 
under ſuch ſettlement, the creditors would 
be entitled to the dividends during the debt- 
or's intereſt, Did. Ibid. 


6. Fide the rule made in the above cauſe (by 


conſent) agreeable to the above principles. 


(No. 4& 5.) 437 
Vide FRAUD. | 


SHERIFF. 


1. Actions for breach of duty of the office of 
ſheriff, muſt be brought againſt the hjgh- 
geri, though by default of the under- 
| ſheriff or bailiff. Cameron & al” v. Rey- 
nolds. Page 403 

2. An action does not lie againſt the ſheriff, 
upon a promiſe to execute a bill of ſale to 

the plaintiff's nominee. Bid. 406 

3- The legal and proper mode of compelling 
a ſale by the ſheriff, is by writ of venditioni 

Ibid. Ibid. 


ex pod. 


SHIT 
Vide LIEN. 


SLANDER. 


1. The colloquium was of the death of D. and 
the words were, I am thoroughly con- 
vinced that yeu are guilty (ianuendo, of 
the death of D.) and, rather than you 
ſhould go without a hangman, I will hang 
you.” Alſo another count was, * You 
are guilty (innuendo, of the murder of D.“) 
Held good, after verdict. Peake v. Old- 
ham. 276 

2. Guilty of the death,” neceſſarily im- 
ports a charge of murder. Aliter, had it only 
been that he was the cage of the death; for 
a man may innocently be the cauſe of an- 
other's death. id. Bid. 

10 P S T' A- 


«\ 
- 


A TABLE vu PRINCIPAL MATTERS. 


: | STATUTES. | | ELIZABETH. 
An. Reg. . 6 ; 8 

1. It is a on Or rule that ſublequent ſtatutes, | 5. e. 3. P. 55646. 
which only add aceumulative penalties, do nk 5 

not repeal a ſtatutes. Rex v. Jacl- 1 13. c. * 398. 
ſon. | Page 299-8 — „ ons 

2. In need . the conſtruction of ſta- 5 c. 7. 309, 745. 
tutes is extended to other cafes within the 1 | — c. 20. 129. 
reaſon or rule 0 of theoi. Hitches on v. Everitt. 44. c. 5. 536. 

| 391 18. 1 — 

3- But where zit is a hard poſitive law, and — c. 5. 366. 

8 the reaſon is not very plain to be ſeen, it — c. I. 29%. 
ought nat to. be 5e by conſtruction. 27. r. 4. 279, 434, 705 te 
Lid. F 1 OR Ibid. i je 714+ 

- Strong r in en e part of a ſta- 39. 3 

: tute, may extend it beyond the, preamble. — c. 21. 556-7 8. 
Patti ifon V. Banks. | 543 43 · 5 3. 

Trans or THE DIFFERENT: | STATUTES | Jan Es I. 

CITED. 1. "6 IS.” F399, /. 
: | 4 c. 3. 366. 
E DWAR v. = |; j 7. C. .S*, 643-4. 
1 Ren. | 21. c. 19. 232, 399, 746, 
WR; _—_ 18. p. 709, 713. | i 750. 
2 5 „d. 20. . | : a 55 28. 297. 
. IR | n * v. 25 A R I. ” © 
DO | 22. c. 12. p. 559, 615. 
e CHARLES II. 
l Re | 12. ee een, 
4. c. 24. p. 707. | _ c. 35. 759» 760. 
* e 13. 2 e. 1. 393» S4o- 
HENRY VIII. 13 & 14. E. 11. Bos. 

eee eee „„ e 

IT. c. 13. p. 366. 16 & 17. 3 302. 
23. c. 15. _— 22, . 

24. c. 8. — 29. np 228. 
27. . 16. 778. . FR 8 640, 647. 
— Co 25. : 555 5 

314. 13. 70%. WILLIAM & MAR v. 
32s ee I econ 1. c. 12. p. 67. 

e a e 1982-7; — c. 18. 389. 
o 101 2 34 "TS 2. c. 8. 625. 
33˙ £ . 3 * . 12. 616. 
E. FIAT? VL... : | . 1 L LIAM III. 
J. „ 3. P. 555. 7&8. 2.34. b. 392. 
5416. c. 2. | — „„ 
R | Ian ets 2 8. 4 c. 8. 297. NE: 
baz * Many, : 1; 8& 9-. „. 11. i _— 
As 1 | 59597 THOU Ix. 7 c. 23. 1 
. 12, p. 611. 12. | 12 * 4. 465, 468. 
12 & 13. * 44. 


ANNE 


a FABLE « or © THE PRINCIPAL Martens, 


Ann. Rex. . 


12. flat. 2 c. 


| 11 flat . 
— flat. 


— — 
— — 


7 ' 
6. 


7 
8. 


4 
11. 


ANN E. 


88 2 8 


10. 


3 
16. 


14. p. 612. 
— th 
. 


334 


623, 4. | 
625, 629, 754, 5, 


7» 8,9, & th: 


«IVY. 


113, 671. 


GEORGE I. 


. 

36 391. 
e 
16. 
. nad 
e 13. 426. 

SA 297. 
* 763. 
c. 48. 60. 
4. . 540, 743. 
. . 391. 
5 523. 
c. 18. 610. 
c. 22. 367. 
WY 728. 
GeorGce II. 
c. 24. p. 382. 
8.46. 392. 
525. 629. 
K 542, 3» 7» 550. 
c. 19. 782, 3. | 
c. 26. 298. 
c. 22. 704. 
6, -Þ 36. 
4 489. 
c. 3. 383, 4, 5 
GEOR OR III. 
c. IT. p. 755 
. 67. 
11e. $8, 192. 
| c. 26. 138. 
c. 39. 67. 
c. 47. 138. 
c. 43 67. 
c. 78. 78, 648-9, 650. 
c. 84. 649, 650. 
c. 48. 737. 


| '& x ORG E II. 
Ann. Reg. 1 7 47; 1 
s c. 82. a; | 
3 nE. 7 ee act. 
16. . 34. 74+ 
— 17, 38. 527, 8. 
17. c. 46. 791. 


SURPRISE 


1. If a rector, by certificate to the biſhop, ap- 
point a perſon his curate, with a promiſe 
to allow him a falary and to continue him 
in ſuch office of curate, till he is preferred, 
or lawfully removed for ſome fault, if he 
afterwards remove him without cauſe, and 
the curate bring an action for his ſalary, 
the rector ſhall not juſtify ſuch removal by 
an accuſation of irregularity in the plain- | 
tiff's morals or conduct, produced for the 
firſt time, by ſurpriſe at the trial of the 
cauſe. Martin v. Hind. 441 

2. In an action for money had and re- 
ceived, brought to try, Whether the de- 
fendant was entitled to take certain fees 
from the plaintiff under an act of parlia- 
ment, if the parties go to trial upon an 
apprehenſion that that was the only queſ-· 
tion to be tried, the plaintiff ſhall not be 
permitted to ſurpriſe the defendant -at the 
trial, by ſtarting another ground upon which 
to recover a Norfolk groat. Stevenſon v. 

Mortimer. | 807 


I. 


TENANT iz Common. 
HE poſſeſſion of one, ſhall be ſaid 
to be the poſſeſſion of the other, when 
he holds poſſeſſion as ſuch, and receives the 


rents and profits on account of both. 


Fiſher & al v. Proſſer. 219 
2. A deviſe of lands to three, “ equally,” iS a 
tenancy in common, Den v. Gaſtin, 660 


TOLERATION. 


| .x. All the conſequences of the act of tolera- 


tion 1 Vn. & Mar. c. 18. ought to be 
purſued with the greateſt liberality in eaſe 
S - 35 1173 „err = 5 


5 


A TABLE or rar PRINCIPAL, MATTERS. 


ol the ſerupulous conſciences of diſſenters 
en the one hand; but ſo, as thoſe ſcruples 


of conſcience. ſhould not be prejudicial to 
1 reſt of the King's ſubjects. Htcheſon v. 
Everitt. Page 388 
2. For a ſoruple, if MR 5: entitles a party 
to indulgence and protection, ſo far as not 


e 4 ſuffer. for it, but it is of conſequence 


that the ae ſhould. not ſuffer too. 1b. 
Ibid. 


| 8. A Aileen bew the WS} 0 of England, is | 
not guilty of a crime, barely by entertain- 


uf ing Aon eee 02 393 


0 1, . 


＋ Ne Villinsiida between toll ak and 


doll traverſe. For the fir/t, a conſidera- 


FI" YR” 


tion muſt be laid; for toll traverſe, it / 


need not; it is aden Colton v. Smith. 


overweight, mult be according to the pro- 
greſſive proportions named in ſtat. 14 Geo. 
3. c. 82. / a. not a groſs charge upon the 
overweight at the higheſt additional toll in- 
curred. Chamberlin & al v. Songhurſi. 
Vi de PRESCRIPTION. Acriox, No. 14. 
Dis rakss, No. 1. f 


| TRA VERSE. 
1. A preſentment in a court leet may be re- 


moved into the court of B. R. and tra- 
verſed there. Rex v. Roupell. 458, 60 


TRESPASS, vi & armis. 


I. Treſpaſs and falſe impriſonment lies in | 


England by a native of Minorca, againſt the 


365 | 


governor of that iſland, for an injury of 


that nature, committed. in Minorca. Mcſ- 


| : tyn v. Fabrigas. 161 
2. Treſpaſs does not lie againſt a pound- 


keeper merely for receiving cattle, though | 
the taking were tortious ; for he is bound | 


to keep whatever is brought to him. Se- 


"cut, if he goes beyond his duty, and af- | 


" ſents to the treſpaſs. Eadkin V. Powell. 


476 


A I. 


1. There is 2 formal and a ſub/amtial diſtine- 


| 


ö 


tion as to the lacality-of trials. Michn v. 
Fabrigas. Hage 156 
2. The ſubſtantial diſtinQion, i is where the pro- 
ceeding is in rem, and where the effect of 
the judgment cannot be had, if it is laid 
in 4 wrong place. As in ejectment. Ibid. 
Ibid. 
3. Duere, if ſuch ſubſtantial diſtinction of lo- 
cality, does not exiſt alſo, with regard to 
matters that ariſe out of the realm. As if 
two perſons were to fight in France, and 
both happening to be in England, one ſhould 
bring an action of aſſault againſt the other; 
becauſe the breach of the peace, which muſt 
be laid in the declaration, is merely local, 
though the treſpaſs againſt the Per rſon is 
tranſitory. Bid. Mid. 
3 The formal diſtinction ariſes ben © Hap 
of trial, viz. by jury. Ibid. Bia. 


| | 5. This latter extends to all caſes that ariſe 
2: The additional toll to be paid by waggans | 


abroad, with a diſtinction, however, be- 
tween tranſs ory and local actions. Ibid. 


Ibid. 
6. Vide this UiftinQion exemplified and il- 
luſtrated. 177—181 


T ROVER. 
1. Does not lie againſt an executor for a con- 
verſion by his teſtator. Hlambiy v. Trott, 
adminiſtrator. 371 
2. It is in form a fiction, in ſubſtance 
founded on property. Id. 374 
3. Does not lie by the aſſignees under a joint 


commiſſion of bankrupt, againſt the ven- 


dee of goods diſpoſed of, hend fide, by one 
partner ſome time beſere his own bank- 
ruptcy ; but after a ſecret act of bankrupt- 
Cy by the other partner. Fox v. Hanbury. 


What is a ſufficient affidavit to WT £4 

bail in trover. Charter v. Jacques. 529 
. If money and a horſe are given in ex- 
change, for another horſe warranted found, 
which was unfound at the time, trover will 
not lie to recover the horſe given in ex- 
change, becauſe the rr is altered. 
Power v. Walls. 814 
Jide Bair, No. 6. 


TRUST and TRUSTEE. 
t. If land be deviſed to perſons, in aſd of per- 


ſonal. — for aun of debts, Oe. and 
the 


A TAB LE or Ki PRON CIPAL: MUTTER. 


dme petto nal xᷣſtate proves deficient; the de- 


vibes when they have paid this charge, 
bes je” traſtees for the perſon entitled to 
5 the lupus; ix. for the reſiduary deviſee, 


* "if thete be one; "if not, for the heir at law ; | 


"For it is a reſulting truſt.” Hart v. Knott. P. 46 


2: "An eſtate in truſt merely for the benefit of 
x ; gue, tru, ſhall not be ſet up againſt 
him. Bid. I zbid. 


411 | a 


Vide he, No. 2 15. e No. 1. 


71 { : 5 
n "IC Te 8 4 
—— 


——_— * 2 * — — : 


. 


vs AF. 


ee IS. 


1. HE power of impreſſing ſea- faring 


men, Sc. is founded on immemorial 


q * 5 ; and there may be a right of exemp- 


Rex v. Tubbs. 
512 


tion on the ſame ne 


2. What facts bao bs held ache to 


Ibid. Ibid. 


prove ſuch an exemption. 


3. Where it has been the uſage in a pariſh to 


rate perſons to the poor for their flock in 

trade within the pariſh, ſuch perſons are 

liable in reſpect thereof. Rex v. Hill. 613, 

619 

4 Whether uſage is material under the ſtat. 

9 Ann. c. 10. and 4 Geo. 2 2. c. 33. 
v. 4 858 


M . 


624 


1. Though lands are comprehended in 
the general ſweeping clauſe of a deed of 
ſettlement (to certain uſes), yet, if no ule 


be declared of them, they deſcend to the 


heir. Moore v. Magrath. 9 

27 ide DEE D. 

US URL. 

1. If a tradeſman ſell goods at three months 
credit; and ſtipulate, in caſe the money is 
unpaid, that the vendee ſhall allow him a 

| halfpenny an ounce per month, till he dif- 
charges the debt; this allowance, though 
above the legal rate of intereſt, yet, being 
the uſage in that trade, and the contract 

being a bond fide ſale, is not uſurious. Other- 


wi ies | if it be merely a colour to cover 
a Laan, and to evade S ſtatute. Floyer v. 


Edwards. SENS. 112 


2. Where it is in the power of a borrower 
of W to pay the _— al within a li- 


Tones | h 


| 


mited time, without intereſty upon ndn- 
payment, the reſervation of a larger ſum than 
the ſtatute allows, i is no ufury. Id P. 115 
3. An uſurious contract muſt be * as 
laid. Carli ile qui tam v. Treorn. 671 
4. On a rule to vacate à judgment confelled, 
and to ſtay proceedings on che ci. fa. upon 
an allegation that the conſideration of the 
warrant of attorney was uſurious, the 
court will direct an iſſue to try the uſury, 
and enlarge the rule in the mean time. 
Cook v. Jones. | 727-8 
5. Uſury cannot be pleaded to:a {cire facias on 
a judgment. bid. Ibid. 
6. If the ſubſtance of a contract be a borrow- 
ing and lending, a flight colourable con- 
tingency only, will not take it out of the 
ſtatute of uſury. Richards gui tam v. Brown, 
770 

7. If A. upon a loan of money, ſtipulate to 
have half the profits upon a reſale of goods 
to be purchaſed by the borrower, which 
profits exceed 5 l. per cent. and A.'s princi- 
pal is not riſked, guere, if ſuch contract be 
not uſurious. TFeſtons v. Brooke. 793 


V. 
VARIANCE, 


E'TWEEN a bond and the decla- 
Miſtyn v. Fabrigas. 
178 


2. Variance by putting undertood for under- 


ration upon it. 


food, in an indictment for perjury, held 
not material. Rex v. Beach. 229 
3. The true diſtinction ſeems to be, that, 
where the omiſſion or addition of a letter does | 
not change the word, fo as to make it another 
word, the variance 15 not material. bid. 


Ibid. 


4. Variance, in a declaration of aſſumpſit for 


a ſum given by a judicature eſtabliſhed by 
ſtat. F Phil. & Mar, by deſcribing 
the ſtat. as the 4th of P, & M, is fatal, 
Rann v. Green. ; 4 
5. Declaration againſt the defendant : as - af 
ſignee of all the eſtate, Sc. in certain pre- 
miſes; evidence that he is aſſignee of part 
only, is a fatal variance. 4 Hare v. Gator, 


- | 766 
Vide CusToM, No 2. N 2 
10 Q. VEN- 


n * 
» 


34) Bu SA TT Ro Het Car phat 32 
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| FENDOR and YENDEE. 


1,-1f. a: eee bergen hirnſetF to 
deliver the goods to the vendee, he ſtands 
„to all riſks; but, if the vendee order a 
particular mode of conveyance, the vendor 
18 excuſed, and the vendee muſt ſtand to 
any 120 that — happen. Vale v. Bayle.. | 
BINS 455 age 294 

2: Thus, when the vendee wrote in theſe | 


words, I beg you will ſend them by land- 


carriage, as they are detained a Jong time 
at Briſiol before they arrive“: The vendor 
delivered them to the book-keeper of the 
Birmingham carrier, which was the only mode 
of ſending them by, land-carriage; and the 
goods were loſt ; adjudged that this was a 
good delivery to the vendee. Ibid. Ibid. 


3 But, while the goods are in tramſtu, the 


vendor has ſuch a lien upon them, as to 
be permitted to get them back, if the vendee 
in * time has become a bankrupt. 
Vid. Vide alſa, Birkett v. Fenkins, Eaft. 
11 C. 3. 8 "SIE ME 296 
4. If vendor ſell goods by 1 to be deli- 
vered to the vendee within a month, and 
take earneſt; and within a month ſend | 
them by his ſervant to the premiſes, where, 
part being unloaded, the reſt are diſtrain- 
ed for toll ;z the delivery is-compleat, fo as to 
_ entitle the wendee to bring treſpaſs for the 
ſeizure... Blakey v. Dinſdale. 664 
5. So it was, to all honeſt purpoſes, i in reſpect 
of third perſons, the moment the vendor 
had delivered the goods to his ow: ſervant, 
to carry to the vendee. Tbid. Ibid. | 


IE ol | 


When an action is brought in England, 
| ben les dated in foreign parts, a place 
in England muſt be alleged in the decla- 

. Fre * oy A. On v. Fabrigas. 
| 178-9 
2. Every tranſitory action may be laid in 


any county in England, 8 matter 


ariſe beyond the . 181 


3. The plaintiff was allowed to bring back 
the venue to London (where it had been at | 


- firſt laid), though the cauſe had gone 
down to trial, and had been a remanet for 
Want of Wen EI v. Hophins. 


| 4. The court will not change the venue (to 
the county in which the cauſe, 0 action 
aroſe) where an impartial or atis factory 
trial cannot be had; as in, an action for 
Words ſpoken at an election. Pet v. 
|  Berkele 1 | Hage 510 
5: "The venue may be changed after an order 
for time to plead, though upon the terms 
of pleading iſſuably; but not after ſuch an 
order where the terms are, to plead iſſu- 
ably and take ſhort netice of trial at the foft 
fittings. Lid. CL a 511 


VERDICT. 


1. A verdi will not aid, where the gift of 
the action is not laid in the declaration: 
But it will cure ne. OE: Hole. 

| 826 

2. The want of a bill in the King's Bench, 
and the want of an original in the Cm. 
mon Pleas, are both cured after verdict. 
Feoſter v. Bonner. 455 

Hons SLANDER, dae . 


VISITOR. 


1. Is only to decide private diſputes between 
the members of the college; and not a 
ſuit by a third perſon againſt the whole 
body. Rex v. Wyndham. Soho bat os 

2. So, where an eſtate is in the college, and 
they are to act in a truſt, the viſitor can- 
not meddle in a matter which is the ſub- 
ject of ſuch truſt. „ . _ - I. 

Vide CoLLEGE. lis jjneg 
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WA GE RS. 


4. Ke action lies to recover money won 
upon a wager, © Whether a decree 

of the court of Chancery would be reverſed 
or not, on appeal to the Houſe of Lords. 2 
—nleſs there be any fraud, or circum- 
ſtances that ſhew the motive to have been 
immoral or corrupt. Jenes v. Randal. 
5 If the wager had been ** 8 one 7 
the Lords, or ane of the Judges, or with 
a counſel or attorney, in the 2885 it would 

| have been illegal. Lid, 39 40 


3. An 


A TABLE ee PRINCIPAL MATTERS. 


# ff +» 


Ae had Wer to pay the defendant 


$47 


dertook that: the ſhip ſhould ſave her paſ- 


ſage to China that ſeaſon; and in caſe ſhe 
did not, he would pay to the plaintiff 
:x000/. at the end of one month after her 


arrival in the river Thames, is a . 


policy within the ſtat. 19 G. 2. c. 37. 
though the plaintiff had ſome Voda on 
board, liable to ſuffer by the loſs of the 
ſeaſon; but there was no reference (in 
the agreement) to property. Kent v. Bird. 
| | Page 583 

. An action will not lie upon a voluntary 
wager, between two indifferent perſons, on 
the ſex of a third perſon, who has appear- 
ed and acted as a man. 1. Becauſe ſuch 
enquiry tends. to indecent evidence. 2. Be- 
Cauſe it tends to diſturb tbe peace of the in- 
dividual, and of ſociety. Da Caſta v. Jones. 


729-736 
5. Wagers in general are allowed, unleſs where 
reſtrained by ſtatute. bid. 734 


6. But where a wager is laid upon a ſub- 
ject that tends to a breach of the peace, 
or a violation of chaſtity, or that is contra 
bonos mores, it is unlawful. Jbid. 735 

7. So, if it affect the intereſt or feelings of 
a third perſon. bid. Ibid. 

8. But wherever a queſtion ariſes upon a 
real matter of right, it ſhall be tried, 
though the intereſt of .third perſons, not 
parties, may be affected by it. /bzd. 736 

-9. A policy on the ſex of a perſon, is a wa- 
gering policy within the ſtat. 14 C. 3. c. 48. 
by which “ all inſurances upon lives, or any 
.other event or events, without intereſt in 
the parties, are made null and void.” Roe- 

buck v. Hammerton. 737 


WARRANT of ATTORNEY. 


. The court will not ſet it aſide on account 
of its being given by a defendant in cuſ- 
tody without an attorney preſent on his 
part, if executed by the defendant pur- 
poſely with a view to cheat the plaintiff. 

_ Gillman v. Hill. 141 

2. It is good, if given by one in cuſtody un- 

der an "execution, though no attorney be 

' preſent on his behalf. For the rule of Zaſt. 


15 Car. 2. does not extend to it, But if 
1 


- . — 


4 1 


the REES 7 . prev ailed on to ac- 


 -knowlege it, &c. ſor moro than was duc, 
'201. at the next port, the defendant un- | 


the court would give rchet be circum- 


ſtances. Fell v. Rily. er 26 
WARRANTY. 
Vide Assuursrr, No. 17. 12 8255 


TROvER, No. 5. 


re 


1. One, having made his will and a A 


thereof, delivers the duplicate to another 
perſon. Afterwards he makes another 
will, by which he revokes all former wills, 
and at the ſame time he cancels that part 


of the former will which was in his own 
cuſtody. Before his death, he ſends for 


an attorney to make a third will; but is 
ſenſeleſs before the attorney arrives. Af- 
.ter his death, the firſt and ſecond will are 
found together in a paper, both cancelled ; 


but the duplicate of the firſt is found un- 


cancelled amongſt his other deeds and pa- 
pers. The act of cancelling the ſecond will, 
does not ſet up the duplicate of the firſt. 
Burtenſhaw v. Gilbert. 49 


2. Where there are duplicates of æ will, one 
in the teftator's cuſtody, the other not; 


his cancelling the one in his cuſtody, is an 
effectual cancelling of both. Jbid. Ibid. 


3. One having made his will and deviſed all 


his freehold and copyhold lands to cer- 
tain uſes, afterwards purchaſes other copy- 
holds. which he ſurrenders thus: “ T's 


the uſes declared or to be declared by his, 
laſt will and teſtament.” 


This amounts 


to 2 republication, and the newly purchaſ- 


ed copyholds ſhall paſs to the uſes of the 
will. Heyhn v. Heylyn. 130 


4. When a man republiſhes his will, the ef- 


fect is, that the terms and words of the 
will ſhould be conſtrued to ſpeak with re- 
gard to the property he is ſeiſed of at the 
date of the republication, juſt the ſame as 
if he had had ſuch additional property at 
the time of making his will. id. 132 


. There is no republication. in equity, that 


is not ſo in law. id. Ibid, 


. One, having by will deviſed all the reſidue 


of his eſtate of what kind or quality ſo- 
ever to V. P, afterwards purchaſes cofy- 
hold lands, and ſurrenders them to ſuch 

uſes 


— Con un I 4+ 
= i» 4 * 


limit, and appoint. He afterwards makes 


1. If a party wants the teſtimony of witneſſes 
whom he cannot compel to attend, the 


2. A ſervant or clerk, who has embezzled 
money or notes of his maſter's, is an admiſ- 


A tenant in poſſeſſion is not a good wit- 


to ſupport his title, becauſe it is to uphold 


; "A TA BL E o Pur 18 C IPAL MAT TER : 
} by his aft will FS, *. Vide FIR WY No. Wy FW A 


e e 


a codicil, and thereby ratifies and con- 
firms all and every the gifts, deviſes and 
bequeſts in his faid will, except what he 
had altered by the codicil; and deſires the 
codicil may be annexed to, and taken as 
part of his will to all intents and pur- 
poſes. This amounts to a republication 
of the will, ſo as to male the after pur- 
cha acc ppbold lands paſs by the ;efidu-"} 


ary deviſe. Doe v. Day. Page 158 
WITNESSES. ; 


court may put off the trial from time to 
time, till the other party conſents that de- 
poſitions ſhall be taken where they are. 
Moftyn v. Fabrigas. | 174 


ſible witheſs (provided he has a releaſe) 
againſt the perſon who received ſuch money 
or notes from him, on an action for money 
had and received, brought by his maſter to 
recover the amount. Clarke v. Shee. 199 


nefs to prove his landlord's poſſeſſion, or - 


2. The word 
* and even in the ſtrict propriety of language, 


his own poſſeſſion. Doe v. Taſter. 621 


No. 2, 3, 4+ BANKRUPT, No. 2, 3. 


WORDS. 


1. Courts of juſtice are to conſtrue the words 
of parties, ſo as to effefuate their deeds, and 
not to deſtroy them ; more eſpecially where 
the words themſelves abſtrafiedly may ad- 
mit of either meaning. Pugh. 
Leeds. 1 


15 from may in the vu 


mean either incluſtve or excluſive. Mid. 
717-25 


3 Therefore tre tenant for life, with a 


power to leaſe in poſſeſſion and not in rever- 
fion, granted=a leaſe to his only daughter 
for 21 years to commence © from the par 
of the DATE,” the court held, that the par- 
ties underſtood and uſed the word “ from“ 
in that ſenſe, which would make their dced 
_ effectual, and accordingly adjudged it a 
leaſe in poſſeſſion. Ibid. Thid. 


WRITS. 


1. Where a writ is taken out in the Vacation 
and teſted the laſt day of the Term, you 
cannot contradict the fiction, / as to invali- 
date the writ ; but for any other purpoſe 
(ſuch as taking a debt out of the ſtatute of 
limitations) you may. Molin v. Fabrigas. 
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